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| To the Right Honourable | 


Sir WILLIAM LEE, Knt. 
Lord chief Juſtice of E neland. "he 


24 


| My Lord, . 


„ 
F 7 HEN the Demands of the Profeſſion made it 
in a Manner neceſlary that theſe RE TOR TS 
| VV ſhould from the Obſcurity of a priyate Study 


be introduced to the -Publick, whatever Difhculties 
might ariſe in the Compliance, there ſurely could be 
no Room for a Moments Heſitation to determine whoſe 
Patronage and Protection they ſhould claim; havin 
well hoped (and your Lordſhip's Indulgence ſince, has 
confirm'd me in that — a double Title to 
your Lordfhip's, not only as one, for whom the Author 
in private Lite was ever uſed to profeſs the higheſt per- 
ſonal Honour and Regard, but as the ſupreme Magi- 


ſtrate of the Common Law, preſiding with ſo great Re- 
pautation in that Court where they Date their Beginning. 


The Difficulty of ſucceeding a Perſon ſo truly emi- 
nent as your Lordſhip's noble and learned Predeceſſor, 
was too apparent to all the World; but I may venture 
with as much Truth to add, that his Majeſty (whoſe 
great Regard and paternal Affection for his Subjects, 
can appear in nothing more than ſo worthily filling the 
Seats of Juſtice) never gratified them in a more ſenſi- 
ble Manner, than when he conferred that Honour on 
your Lordſhip ; for however excellent great Abilities, 
and profound Science are in themſelves, however ne- 


1 ceſſary 


* 
by hoe” 


-- 


DEDICATION. 


ceſſary to Perſons intruſted with the publick Sword of 
Juſtice, they only become truly Valuable to the Reſt of 
Mankind, when governed and. directed by the Rules of 
Honqur, Virwe and Integrity. Thus regulated, My 
Lon d, we are ſure they will be made ſubſervient to 
no bad Purpoſes; it is then, they are quick to detect, 
but at the ſame Time can for no ſiniſter Views be indu- 
ced to palliate a Falſehood ; aiid this, give me leave to 
add, is the 2 this the Satisfaction, the People 
of England at preſent enjoy under your Lordſhip's wiſe 
and worthy Adminiſtration ; but 1 beg Pardon, for 1 
fear this is an Inſtance, (tho' I am ſure it is the only 
one) where your Lordſhip would deſire. the Truch 
ſhould be ſuppreſt ; nor muſt I forget, that whilſt I 
am gratifying myſelf, I not only Infirmo ſermone detexs, 
but run the Riſque likewiſe of offending that known 
Characteriſtick of your Lordſhip's, ſo juſtly compared 
by the ingenious Mr. Addiſon to the Shades in fine Co- 
Tourings, which gives them all their due Luſtre, their 
Sevens and peculiar Advantages. 


Give me Leave therefore, My LoxD, only to add, 
that as I zely upon your known Candour to excuſe 
the Treſpals, I could not omit this Opportunity of 
reſtifying my profound Reſpect for your Lordſhip, and 

| ſubſcribing myſelf, . 


wy ado ea. $0 > 


=w> Qt, 


Tour Lordſbips 
Moſt Obedient 


* 


And devoted humble Servant 
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0 HE Reader will obſerve, that ſome of the Caſes, 
S I particularly thoſe adjudged in the Court of King's 
- Bench, and contained in the firſt Part of this ork, are 
| already to be found in ſome late Reports, which put mm 
4 at firſt in great Doubt, whether it would be ſo expedient © 
to publiſh them again; but upon conſulting with my 
1 Friends of the firſt Eminence in the Law, I was adviſed 
Dy that it was no Objection, where they did not appear 
n to be in a Manner verbatim, and even then, in very 
d ſolemn 7 or nice Determinations, they would not 
* without their Uſe ; for as in the firſt of theſe Inſtances, 
nd the Manner of Reporting the ſame Caſe by different Hands 
frequently throws a Light upon the Subject tohich would 
otherwiſe in ſome Parts remain dark and obſcure ; ſo in 
d, the laſt of them it is a concurrent Teſtimony, and (as 
p ſuch) muſt add Weight to the Authority; however (not-. 
| 


withſtanding theſe Motives to the contrary) it is certain 

true, that many Caſes are omitted either where the & 

ject was thought too trite, or where the ſame Caſe has 

been reported in two or three Cotemporary Authors very © 
near in hæc verba: So likewiſe it has been a Rule in 

general to ſtrike out thoſe Caſes where the fudgment of 

the Court does not appear; not but that I have thought 

myſelf obliged to deviate from this likewiſe in ſome few 

Inſtances, where the Points have been either 2 8 


well argued at the Bar, or ſo fur broke by the Bench, 


2 that their Opinion might be clearly collected, and nothing 

oj farther ever done in the Cauſe. | | 
| Reports (though it muſt be acknowledged already too 

8. voluminous) ſeem of all other Law Performances the moſt 


acceptable 


a 
* : . 


"PREFACE. 


 didly impute to the Misfortune the Publick had in loſing 


rr 9 * "On Ps dt... A 


acceptable to the Profeſſion, and therefore this Volume "bas 
been preſſed into Service: The Caſes in the Common Pleas 
and Exchequer being very much deſired. 135 


Defects and Imperfections muſt be expected in all 
human Performances, and as the greateſt Part of the Ori- 
ginal of this Work was in Law French, it is poſſible that 
may in ſome Degree contribute to them, though 1 am the 
more unwilling to ſurmiſe or ſuſpect this, as ] have been 
aſſifted in the Tranſlation, &c. by Gentlemen of known 
Learning and Abilities in the Profeſſion, whoſe Service 
I cannot omit this Opportunity of acknowledging. How- 
ever, ſure I am, that the Author (had he j living) 
would have ſent them forth to a better Advantage; for 
though a Report in the Nature of it, may be thought a 
Work as little likely to ſuffer from a Tranſlation as any 
other, yet as there are certain technical Terms and Idioms Wil * 
peculiar to every Language and Science, which appear beſs i 
in their native Dreſs, ſo ng are there ſome particular 


Expreſſions in the Original, which though the Author him- 4 
felf might have thought proper to alter, I fear the Editor 7 
could not be infifed in doing it. If upon the whale any 1 
Thing in them contributes to the publick Advantage and 90 
Emolument, the Honour is due to his Memory, and J 9, 
ſhall rej oice; whatever on the 2 8 appears in them * 
either incorrect or imperfect, I hope the Reader will can- 170 


him before they went 10 the Preſs. 
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175 Taſhmaker and Hundred of Ed- | 196 Weſt & al and Exiſey 412 
monton 345 260 Win and Biſhop * * 601 
30 Thompſon and Leach 45 
Thomlinſon and Ariſkin 328 1. 

124 Thornby and Fleetwood 207 | 
67 Thorpe and Thorpe 98 | 129 Yalden and Hubbard 231 
E RR ATA. 
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p. 525. J. 14. for and, r. &c. p. 538. 1. 28. 
dele though. p. 577. J. 3. for Court r. Count. 


p. 578. J. 4. fer 20 l. r. 20 J. * 
r. he. . and, r. &c. 
J. 6 Mabe ty ＋ n. p. 612. . * | 
P. 62 Mtn 9 9. 627. 1 
for Cho 7. Lerd. 
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p. 6 r, milii 
AS. dele o 17 dele and, HE 
72 . 662, 1. 6. fir paſt, 
r. part, p. 665. L 13. for 1637, r. 1737. p- 
667. J. 4. dele and, JI. 14. dele now. p. 699. J. 
11. * p. 722. J 16. 3 
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N Debt upon Bond the Defendant demande Oyer ry ws 
by which it appeared, it was made to rener an Ae. fe Pg 
count to the Plaintiff of the Profits of in e in n Ge 
the Cuſtom-Houſe, and to pay him the Half Part bots hs 
them; and afterwards pleaded, that by the Stute j & s Statute of 
Ed. 6. cap. 16. If any Perſon ſhalf felt any Office, or De- 1 © 
putation of any Office, Oc. or take 9 Money, Bond, We: 


* 
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for any Office, or Deputat tation of any Office, which concern 


Adminiftration of Ve. or w_ the King's Cuſtoms, 
Tc. he ſhall forfeit Office and Right of Deputation, Nc. and 
ſuch Bond ſhall be void : And that Ta. endant was made 
Deputy. to the Plaintiff in his Office in the Cuſtom-Houle, 
who took his Bond for the Grant of ſuch Depura- 
tion.. Upon which there was a Demurrer; and for 
the Plaintiff; for his Bond is not within the Statute of 6 
Ed. 6. being only for Part of the Profits, which the Defen- 


dant receives, and is no more than if the Plaintiff make a 


Caſe 2, 


«r= Le- 
vitical De- 
_ 


ty and allow him à Salary ; for here he allows the De- 
fendant a Moiety of the Profits for his Salary, and the Secu- 
rity taken for the other Moiety is not a Sale or corrupt Bar- 
gain for the Deputation; otherwiſe if the Defendant had given 
a Sum in groſs at firſt, or had given Covenant for a certain 
Sum to be annually paid the it 


judgment for the Plaintiff, 


Haines and Feffreys. do] 


* PRckibirion x was prayed to the Spiritual Court, where there 


was a Libel for an inceſtuous Marriage, for the Plaintiff 


had married a Baſtard of his Siſter. And Sir Barth. Shower 
urged, that this was not within the Degrees prohibited by 


the statute of 32 Hen. 3. for Fl Baftard was not, the Daugh- 
ter of any one. 1 Iyſt. 123, 157. 6 Co. 65. A Baſtard is 


the Son of no one, nor has any Relation, but is the Fountain 


or Original of his own Blood, for he derives Blood of no 
one. 41 Ed. z. 9. b. | Hops. 102. 


| Dobbins on the other Side 3 the Argument of the 


Biſhop of Worceſter, and be ſays, the Words in  Levitiews, 


which we tranſlate, uu ſhall nos approach to your next of Kin, 
in the Hebrew Tongue is, you ſhall not approach to the Remain- 
der of your Fleſh; the vulgar Latin ſays, ad proximam ſangui- 
nis ſui, by whicty it appears, that the Intent of the Prohibition 
was to prohibit an Approach to any that was of his Blood, 
and ſo * Expoſitors extend this — to Perſons who pro- 

ceed 


r 


esse Hae a 


o- 
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od as well from an illegirimate, as from a lawful ">" 
Vide 99 Can. 1603. 2 Inſt. oY Lord Chief Juſtice held, 
and all the Court ſeemed to thihk, it would be very miſchie- 
vous if a Baſtarg ſhould pot be 8 de. me ches 
32 Een. 8. for fo that Aae oven 
Daugliter z and where ic i that ITY of 
no one, this 1s in civil m and where there is an In- 


heritance. R 77 II i j ”) 


Petit and Petit, Executors of Richard Pe- d;. 
tit, and Smruth.. 


J 


was attempted to make the Exectitors diſtribute accord. r 
ing to the Statute of Diffribution 22 & 23 C. 2. c. 16, firibution 
And upon a Confultation it was urged, that Exechtors are de gn 
only Truſtees of the Goods of the Teftator, and have them of 52 & 25 
to adminifter according to the Intention of the Teſtator; arid © 

where they have paid his Debt and Legacies, then it is but 

—— ras lus to the next of 

Kin to the Teſtator; and there was 4 Caſe cited of a Derree 

in Chancery between Froft, al' Forreſt, v. Mum, where the 
Teſtator had made the Defendant his Execttor, and deviſed 
to him as follows, ix. I give unto my Executor the Sum of 5 |. 

only; and it was decreed that the Executor flivuld be ac- 

countable for the Refidue; for the Inrent uf the Teſtator ap- 

pear'd to be, that his Executor ſhould have only 5 J. But the 

Court here inclin d, that a Prohibicivey ſhould go; for the 

Caſe cited depended upon the 1 of the wil, and 

A r #124 
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4 the End of Ealter Term 7 Will z. Sir William Gregory, 

| + One of. the Juſtices of the King's Bench, died, and in the 
Trinity Term following Sir John Turton, one of the 
*.—.— of the Exchequer, war removed to the. Kut 
Bench, and took e in that 2 
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„ Sſumpfit. The Plaintiff declares upon the Cuſtom of 
avoid a Bt. Merchants, by which, if a Bill of Exchange is drawn 
Money upon a Perſon, and. he accepts it, he is liable to pay it; that 
Sa, the Lord Chandos had drawn a Bill upon the Defendant for 
d of 16 the Payment of 120 Pieces of Gold, called Guiness, to the 
| Plaintiff, and the Defendant accepted thereof, and afterwards 
refuſed Payment. The Defendant pleads the Statute 16 Cap, 2. 

c. J. and that the Plaintiff had played with the Lord Chan- 

dos at a Game called Hazard, and that the Lord Chandos had 

loſt 120 Guineas, and this Bill was given for the Security of 

that Money. Upon which it was demurred: And argued by 

Sir Barth. Shower for the Plaintiff, that this Plea amounts to 
the General Iſſue; for on Non aſſumpfit pleaded he might give 
the Statute of 16 Car. 2. c. 7. in Evidence, and therefore he 
ſhall not be admitted to plead the Special Matter, where it 
may be given in Evidence upon the General Iſſue. Sed non 
allocatur ; for in every Caſe, where the Defendant may avoid 
the Action of the Plaintiff for Matter of Law, he may there 
plead ſpecially, notwithſtanding that the ſame Matter may 
be given in Evidence upon the General Iſſue, and ſhall not 
be obliged to take the General Iſſue, and leave the Matter of 
Law to the Verdict of a Jury; as in an Action brought 
upon a Bond, the Defendant may plead that ſhe was under 
Coverture at the Time, although ſuch Matter may be given 
in Evidence upon Non eſt factum pleaded ; and in Conſpiracy, 
the Defendant may well ſhew a probable Cauſe for his Suſpi- 
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cion in his Plea, and is not obliged to plead the General 
Iſſue. Cro. Eliz, 87 1, 900. 1 Vent. 2. 2 Vent. 295. zh, 
That the Defendant cannot have the Advantage of the Sta- 
tute 16 Car. 2. c. 7. for the Money is not loft by him, but 
the Action lies againſt him upon another Contract, for the 
Acceptance of the Bill makes the Defendant chatpeablez and 
if a Man promiſes another, that if he will forbear to ſue 
bim for ſo much Money, which was won at Play, he will 
pay at ſuch a Time; Aſumpfit lies upon ſuch Promiſe, for 
there is another Conſideration, the Forbearance being the 
e of the Promiſe: And the Miſchief will be very great, 
if a Perſon may avoid Payment upon à Bill after his Accep- 
tance of it, for that the original Cauſe of ſuch Bill was upon 
an uſurious Contract, or for Gaming, Ic. If the Plaintiff had 
ſent his Bill to Conſtantinople, and it had been there accepted, 
ſhould it be avoided there for that it was given for Money 
won at Play ? ſuch a Conſtruction will be very prejudicial to 
Trade; fo in this Caſe it is not ſaid, that the Ac by 
the Defendant was for the Security of the Money which the 
Plaintiff won at Dice. Sed non allocatur; for the Acceptance 
by the Defendant was not upon another Conſideration, but 
was a better Aſſurance for the Money due from the Lord Chan- 
dos; and the Statute avoids all Contracts, Judgments, Bonds, 


72 
\ 


given for Security or Satisfaction of ſuch Money; ſo that the 
Statute is not reſtrictive as to Securities made. by the Party 
only who loſes the Money, but alſo for thoſe' made by any 
other Perſon for him: And if a Man gives Security for Money 
that A. had loſt (at Play) it is void, as much as if he had 
given it himſelf : And altho the Plea: does not ſay, that the 
| Defendant accepted the Bill for a further Security, Ce. yet it 
is ſaid, that the Plaintiff had won 120 Guineas at Hazard of 
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* 


88 


the Security of the {ame 120 Guineas, and the Defendant” ac- 
cepted of the ſame Bill; by which it appears, that it was for 
Security of the ſame 120 Guineas; and the Miſchief that has 
been urged is not within the preſent Caſe. And olf C. J. 
thought, and it was not denied by any of the Judges, that if 
the Plaintiff had aſſigned his Bill to another Perſon for Satiſ- 
faction of a juſt Debt due to him from the Plaintiff, and the 


Bills, c. and other Acts, Deeds or Securities whatſoever 


the Lord Chandos, who drew the Bill upon the Defendant for 
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Defendant had accepted it, this would have been a Lien upon 
the Defendant to ſuch third Perſon; as where a Man makes 
an uſurious Contract to B. for Payment of Money due to B. 
and B. is indebted in the ſame Sum to C. and B. for dat isfac- 
tion of the Debt which he owes C. makes the Man give his 
Bond to pay to E the ſame Sum, which he owes to B. upon 
the uſurious Contract; ſuch: Perſon ſhall not avoid the Pay- 
ment to C. becauſe of the uſurious Contract made with R 
But Sir Bartholomew Shower ſaid, that then if a Man loſes 
at Dice, and gives a Bill payable to the Winner, or Order, 
for the Money, and the Winner indorſes the Bill to another, 
he ſhall avoid the Statute 16 Car. 2. cap. 7. But Holt an- 
ſwered, that this was not the Caſe in Queſtion ; but that his 
Opinion was, that if ſuch a Note was given to the Winner 
or Order, and the Winner indorſed it to a Stranger for a juſt 
Debt, and the Perſon upon whom the Bill was drawn, ac- 
cepts of it in the Hands of the Stranger, the Acceptor would 
be liable. | de 904 a6 eB” 


|  3dly, It does not appear by the Plea, that the Lord Chan 
and the Plaintiff played upon Tick or Credit, and the Statute 
does not avoid the Payment where the Plaintiff plays with 
ready Money. Sed non allocatur ; for it is ſaid, that the Plain- 
tiff and the Lord Chandos played together, and that the Lord 
Chandos loſt 120 Guineas, and that for Security of them the 
Bill was given, which ſhews that the Play was not for ready | 
Money, and then it is within the Statute- And Hol G. J. 
aid, that it had been lately adjudged, that where an Agree- 
ment was made for an Horſe- race, to run four Heats at 40 l. 
a Heat, and as many more as the Parties ſhould agree, and 
an Action was brought for the Money loſt upon two Heats 
only, which was within the Sum of 100 L yet it was within 
the Statute; for the A t was intire for four Heats, 
which amounts to above 100 J. and although it h: 
that only two Heats were run, yet the Plaintiff thould not 
recover for them. See the Cale now reported by Vuntris, 
Vent. 253. And Judgment in the principal Caſe here was 
given for the Defendanc. . 3, yas; " e 7 


1 N | Stroud 


De — Sandt Trin. 8 Will HL 7 


—. — — — oy Om. I _ wee. a, 


Stroud and Birr. 3 
RROR on a ee in the Common Bled _ Ac- Where the 
tion upon the Caſe, wherein the Plaintiff declared, ut ober 
that he was poſſeſſed of a certain antient Mill and certain in bis Decla- 
Lands in Shipton Mallet, and ought to have Common in 100 ge 2 — 
Acres of Land, called Mendip Foreſt, for all commonable e 
Cattle levant and couchant upon the ſaid Lands; and that 
the Defendant dug Coney-burrows, and ſtockd the ſaid 
Common with Conies, by which he could not have the Uſe 
of the ſaid Common in ſo beneficial a Manner. Upon which 
the Defendant demurred ; for that the Plaintiff had not 2 
any Title to the Common, either by Grant or ö 
And judgment was given in the Common Pleas for the Plan. 
tiff. And upon Error in B. R. the ſame Error was 
aſſigned; but the Judgment was affirmed ee ee, 
And Holt C. J. gave the Cauſes of their Judgment, viz. The 
Plaintiff is not "obliged to ſhew any Title in himſelf 1 to the 
Common in his Declaration. 1ſt, Becauſe this Action is 
founded only upon the Poſſeſſion, which is ſufficient to 
maintain the Action for the Plaintiff. 24h, Title to the Com- 
mon need not be alledged by the Plaintiff; for that it did not 
appear whether the Defendant who committed the Tort was 
Owner of the Soil or à Stranger; but if the Defendant had 
to be Owner of the Soil, then the Plaintiff muſt have 
ſhewn a Title: As in Cafe the Plaintiff had brought an Ac- 
tion of Treſpaſs for the Taking of his Cattle, and the Deſen⸗ 
dant had "oſtiied the Taking for Damage-feaſant in his Free- 
hold ; there the Plaintiff in his Replication muſt ſhew that he 
had Comin i in the ſame Place, either by Grant or by Pre- 
cription. 3dly, The Title of the Plaintiff is not traverſable 
Wy the Defendant, but if it were neceſſary, the Plaintiff 
night give it [the Title] in Evidence: And the principal Ciſe 
pon which the Court rehed was a Judgment” of Mich. Term 
= 7 Car. 2. between &. John and „here in an Action 
n the Cafe the Plaintiff declared, ic he was Teiſed in Fes 
Wt eventy Acres of Wood, and that the Defendant ſtopp'd up 
2 Way 
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a Way which the Plaintiff had to the Wood, but did not 
ſhew any Title to the Way ; and after Verdict for the Plain- 
tiff, this was moved in Arreſt of judgment; and by Hale 
C. J. and all the Court, Judgment was given for the Plain- 
tiff; which is an expreſs Authority in Point; and although 
the Plaintiff in that Caſe declared that he was ſeiſed in Fee, 
it is no more than if he had ſaid that he was in Poſſeſſion; Wl 
for it is not material to alledge a Seiſin in Fee, but where 
the Party makes Preſcription to a Common, a Way, Tc. This 


| 

| 

Caſe was after a Verdict indeed; but Hale and the whole * 

Court agreed, that the ſame Rule ſhould have been given 

in it if it had been before a Verdict; as Holt C. J. ſaid he 0 

well remember d. And Rookeby Juſtice ſaid, that the Judges ] 

all agreed in the Judgment in the principal Caſe, ſor the ] 
Reaſons declared by the Chief Juſtice ; and begg'd Leave to F 
mention a Caſe adjudged in the Common Pleas between Block- t 

ley and Slator, Hill 4 & 5 V. & M. rot. 1771. An Action of q 

the Caſe was brought for {topping up a Way, and there was g 

a Demurrer to the Declaration ; and it was divers Times ar- v 

gued that the Declaration was ill, for that the Plaintiff had E 

not ſhewn any Title to the Way ; and after much Debate, n 

it was adjudged for the Plaintiff; which he took to be the E 

ſame Caſe with the preſent, except that there the Plaintiff hy 
claimed an Eaſement, and in the preſent Caſe an Intereſt, But p 

Holt C. J. ſaid, that a Way to a Church, c. was no more to 

than an Eaſement, but that a private Way to a particular hi 

' Eſtate ſeemed to be an Intereſt; and-Judgment was affirmed % 

by the whole Court. Vide 2 Vent. 186. 1 Vent. 274, 275. T 

2 Ven. 292. C 

by an 

| 

Cale 6. Jones and Bodingham. In B. R. — 
ord] | co 

1 T Fefpals for taking Cattle. The Defendant pleads, that mi 
be taken up- -*- upon a Tranſcript of a Capias utlagatum and Inquiſi- up 


on en tion from the Common Pleas, a Levari facias iſſued out of 
_— the Exchequer, teſted Hill. 6 V. & M. and a Warrant there- 
Nil dicit, upon to the Defendant as Bailiff, by Virtue of which he took 

0 the 
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os Cattle in ſuch Land of the | Perſon outlawed. - The Plain - 
tiff replies, that the Cattle were taken in other Land, 
— the Taking in the Land where it Was al ed 
the Defendant ; and this was found for 1 os An it 
was argued by North for the Defendant, that udement 1 in 
this Cale ought not to go for: ift upon the Verdict; 
por the Plea of the Defendant, that a cia iſſued in Hill. 
his RS 65 & M. is altogether void and nugatory, it impoſ- 
ſible that a Capias ſhauld have iſſued Hill. 6 M. A.. ia. 
much as the Queen was dead before, viz, on the. 28 th Day 
of December 16 94 and fo there was no ſuch Term as Hik 
lary the 6th of Milliam and Mary, but Hillary the 6th of Mil- 
liam the Third only; and whenever the Nea of the Defen- 
dantiis altogether void, Judgment ſhall not be entered upon 
the Plea, but upon Nil dicit or Confeſſion, and a Writ of In- 
quity mall be awarded; as in an Action of Debt brought a- 
gainſt . an Executor for 41, and he pleads, that the Teſtator 
was indebeed to him in 40 J. and that Goods had come to his 
Hands to the Value of 10 k the which he retained, c. and 
no other Goods, Ac. and * Plaintiff replies, that he was 
Executor of his own Wrong, and hath» other Goods; C 
hoc par atus M werificare ; pon he a the Plaintiff's Re- 
plicaio with an Averment 1s Fl (for he ought 
to have @ngluded to the Country) yet he ſhall have 
his Judgment upon the Confeſſion only of the Defendant. 
Telv. 138. And this Diverſity was agreed Cro. Eliz, 227. 
Treſpaſs for taking five Horſes ; the Defendant juſtifies by a 
Cuſtom ie the Horſe in the Poſſeſſion of a Perſon 
amerced at the Leet; Iſſue thereupon joined, and a Verdict 
for the Plaintiff, and Judgment for him; but it was reverſed, 
for that ſuch Preſcription i is void, and ſo no Judgment could 
be upon the Verdi; ic would be otherwiſe where the Plea 
contained Matter of Bar, and Iſſue was joined upon an im- 
material Point. Ihe ſame Diverſity is taken Mo. 967 Te Debt 
upon an Obligation, Pal... 1 Car. the Defendant pleaded 2 Judg- 
ment. againlt him as Exequtor,the 5th gf che now King, 
(Vhere it ought to have been the AE Fans, 


Aſſets ultra, Ac, the Mhich is a void Plea; yet it is 47 
ment {hall be for the Plaintiff, altho not upon the 
D 
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er ee fag Diftiniion.runs through all the 
Bodks; if the Plea'of the Defendant is altogether — Judg- 


ment" ſhall go againſt him by Confeſſion or Nil dicit; but 
where the Pla A the Defendant would have been a good 
Bar, if it had ben well pleaded, but is ill pleaded, and 
the Iſſue ther 4"triedp there the Judgment ſhall go 

upon the verkk as where the Defendant pleads Concord 
withoutsSatisfaCtion, Cro. Eliz, 778. — is a good 
Bar in Treſpaſs; but it is not well pleaded without Satisfac- 


tion; ſo in the Caſe there cited, Payment is a good Plea to 


| Debt upon a ſingle Bill; but it is not a full Bar without Ac- 
quittance. In Avowry for the Penalty for Deſtruction of 
Deer upon the Statute 13 Car. 2. c. 10. to which the Defen- 
dant was abetting, That he did not abett is a proper Pleaj»for 
it denies the very Cauſe of Action; although the Defendant 
is eſtopped to plead this Matter by the Conviction, Raym. 
458. and the Caſe there cited in an Action of Debt upon a 
Bond againſt an Executor, who pleads Non eſt faftum® gene- 
rally, this is a proper Bar to Debt upon a Bond; but the Ex- 
ecutor ought to have ſhewn that he denies the {ame Deed 
upon which the Advion i is founded. 


Sir Barth. Shower on the a Side cited many Caſes ta the 
ſame Effect with that in Co. Eliz 778. and ſaid there was no 
Difference between them and the Gal at Bar; for the Plea at 
Bar was in Subſtance good, if it had ben true and well 
pleaded ; for if there were a Lewari facias awarded, and a 
Warrant thereupon, and a Taking by Force of ſuch Warrant 
in the Land of the Perſon outlawed, this had been a good 
Juſtification for the Defendant. To which Holt C. J. and the 
Court inclin'd; becaule the Verdict being found for the Plain- 
tiff, the Merit of the Caſe appears on his Side: And Holt C.]. 
tho at the Diverſity taken by Northy was not maintains- 
 Þle wo for in Ejectment, where the Defendang;pleaded à Demiſe 

imſelf 1 Years, and that he was poſſeſſedl until the Leſ- 


iſin, and it was found that the Plaintiff did not diſſeiſe 


—— ; alcho*the Plea in that Caſe was 
"void and -46% 20h yet Judgment went againſt the Defen 
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of the Plaintiff diſſeiſed him the Plaintiff traverſed the 4 
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dant upon his Plea. 2 Cro. 678. Datry wit without Expulſion is 
27 Plea in Bar of Rent, nevertheleſs Judgment ſhall be 
ven thereupon, TG. $26, And he faid, char in ſuck Caſe 

Jadgment calltnge be given upon Nil diet ſor Judgment 
hr dicit is nd more than an implied Conkefſtron ; but where "7 
the Defendant takes upon himſelf to plead; and his 20 * 
void, it ſhall not b intended that he ſays nothing to the Ac- 
tion, for this would be to make an pied Implication; but 
whenever the Defendant has directly conſeſſed the Aion, 
there the qudgment ſhall be upon his Confeſſion, and not 


upon lea. 


"W's 


$84 


Caſe 7. 


| —— and Blackall ver. Heal and others. 


Whap 2 \Reſpaſs. The Plaintiff declares for a Treſpaſs com- Pa 
jt oi mitted on the firſt of February in the 8th of the w 
ledged in the reſent King, and the Declaration was delivered in 


Declaration 


"ta Dayim- Eater Term laſt, and Iſſue joined upon Not guilty pleaded, 
poſſible, but and a Verdict was found for the Plaintiff And Sir Barth, 


not a Day 


| between the homer moved in Arreſt of Judgment, for that it appears 
d the Ver- 

a commenced; for the Plaintiff declares for a Treſpaſs com- 

* Hunted on the iſt of February 1 in the 8th of King William, 


dict. 


7 C 2 
* — * 


* * 
% 


Day „ in the Declaration, which mult be ill for all the 


that the Action was brought before the Cauſe of Action 


but the Action is commenced in Eaſter Term the 7th of King 
William, and the Cauſe is tried in the 7th Year of King Wik 
liam; and ſo Damages are given for a Treſpaſs which appear 
by the Record not to have been committed at the Time of 
the Trial. Sed non allocatur ; for North und the Court took 
this Diverſity, that where che Plaintiff hath declared for a 
Treſpaſs committed on a Day after the Hung of -his.Declars- 
tion, Fad before Plea pleaded, this is not add by a Verdict; 
— the Ju ury has all that Time in their Conſideration, and 10 
aſſeſs Damages for the whole Time, as well as for the 


Time before the Action commenced; for a Man ſhall not 
have an Action before the Cauſe of Action ariſes; and this 
was the Reaſon of the Cafe 2 Saund. 169. Hambleton and 
Vere urged on the other Side; for there an Action on the Calc | 


was brought becauſe the Defendant had inticed away his ar i 
4 prentice 


1 
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1 prentice, who was to ſerve him for nine Years, which were 
þ+ not all expired, per quod ſervitium amiſit per totum re 

* termini predicti, Tc. and there was a Verdict for the Plain- 
| tiff, and intire Damages aſſeſſed, which was ill; for the Plain- 
tiff declared for the Loſs of the Service for all the Time to 
come, but ought to recover only for the Time paſt; for his 
Apprentice might return and ſerve the Reſidue of his Term: 
But in the preſent Caſe the Plaintiff declared of a Day not 
yet come, which is as of no Day at all; for it is impoſſible 
that the Jury can give Damages for a Treſpaſs committed on 
a Day that never was; therefore of Neceſſity it muſt be that 
the Plaintiff proved in Evidence a Treſpaſs committed before 
the Action brought, otherwiſe he could not have had a Ver- 
dict for him; and ſo the Verdict hath aided this Miſtake of 
the Day ; and fo it hath been adjudged before in this Court, 
= Pc. 24 Car. 2. inter Shorter and - And now Judgment 
vas given for the Plaintiff, 


And in another Caſe between Wall and Duke this Term, 
where the Plaintiff declared upon a Treſpaſs committed di- 
verfis diebus & vicibus, without alledging any Day; after Ver- 
dict it was held to be aided by the Court. | 


1. | | 
After Judgment for the Plaintiff ¶ in the principal Caſe], 
it was moved by Northy, that Judgment ſhould be entred of 


1 Trinity Term; for that one of the Plaintiffs had died between 
11 the laſt and the preſent Term, and the Act of the Court in 
of taking Advice to this Term ſhould not prejudice the Party ; 


ok but it was denied: For per Holt C. J. here is a Continuance by 
5 the Curia adviſare vult over to this Term, and therefore Judg- 
CA ment ſhall not be entered before. 5 

ict; | 

| fo 


The King and Keate. In B.R. 


— 


. Caſe 8, 


the 1 fi X | | 
nor WS | HE Pefendane was indifted for Murder, and alſo upon Honick, 
ches the Statute 1 Fac. 1. c. 8. that takes away the Clergy lun 
0 from him who ſhall ſtab or thruſt any Perſon that hath not 


hen any Weapon drawn; or that hath not then firſt ſtricke 


he Party who ſhall fo ſtab or thruſt, Cc. The Jury upon 
| E both 


1 


- —— 
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both Indictments found ſpecially, that Keate | the Defendant} 
had hired one Wells to ſerve him as his Gardiner, and being 
minded to turn him out of his Service, ſends another . of 
his Servants to Wells to bid him deliver up the Key of the 
Garden, who brought back Anſwer to his Maſter, that Mall 
would not deliver up the Key; Keate goes out of his Parlouy, 
fetches his ſword and goes into the Kitchen wher&'Wells was, 
and interrogates him why he would not deliver up the Key; 
Wells replies, that he might have it if he would ; then Keate 
drew his Sword and cut Wells on the Head _ it; Wells with 

a Slead, ,. the Handle of a Scythe which he held in his 
Hand, ſtrikes at his Maſter, but by the Rack in the Chimney 
the Blow was prevented; Wells punches his Maſter ſeveral 
Times with the Slead on his Belly, who retires back to the 
middle of the Kitchen towards the Door; then Keate runs 
Wells into the left Pap with the Sword, whereof he died: And 
if the Court adjudges this to be Murder, or within the Statute, 
they find Keate Guilty, Oc. 


And it was argued by Cowper, King's Counſel, that this 
was Murder; and he principally inſiſted, that where a Man 
kills another without ſufficient Provocation, it is Murder 
for every Provocation doth not ſuffice to make it Manſlaugh- 
ter. Hale's Pleas of the Crown. N 


As to the Indictment upon the Statute 1 Fac. c. 8. he ſaid, 
that if the Offence were only Manſlaughter, it ſhall neverthe- 
leſs be within the Statute of 1 Fac. the Intent of which 
Statute was to take away the Benefit of the Clergy from him 
who ſhould kill another, who had not any Sword or other 
Arms for his Defence at the Time of the Aſſault ; for if 
he be aſſaulted, and afterwards ftrikes with a Candleſtick, 
Book, or other ſuch Thing which was in his Hand at the 
Time of the Aſſault, this ſhall not be a Weapon drawn with- 
in the Act; ſo the Slead which Nells had in his Hand ſhall 
not be ſaid to be a Weapon, and the Strokes which he gave 
to his Maſter, after the Stroke given by his Maſter with the 
Sword, {hall not be within theſe Words | not having then firſt 
ee for it is natural for any Perſon in the Appreher- 

of Death to take any Thing near at Hand to defend him- 
1 | | elf 


n . 
8 * 
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af "Wl the Strokes of anorlibe; then it vor to b'be diſtin- 
ouiſhed from the Caſe of Vincent Byard, "YM: * ** 


ier hen 34 A, 1 
* * 


Sir Barth. Shower contra. By this verdi it does not ap- 
who ſtruck the firſt Stroke, for it is not ſaid that Keate 
had ſtruck his Servant before the Servant” Had punched his 
Maſter; but if the Verdict were certain, this cannot be with- 
in the Statute for the Slead in the Hands of the Gardiner 
was a Weapon drawn within the Statute ; ſo a Cudgel, Style 
86. Alen 43. Goal. 154. And upon the other Indictment 
it ſhall not be Murder: True it is, that at Common Law all 
Homicide or Killing was capital until the Statute of Marlb. 
which ſays· Murdrum de catero non adjudicetur coram juſtic ubj 
infortunium tantummodo adjttlicar eſt, ſed locum habet murdrum 
de interfectis per feloniam tamum, & non aliter. 2 Inſt. 148. 
There it appears, that Homicide per infortunium was Murder; 
ſo Se defendendo, 21 Ed. 3. 176. 3 Iaſt. 55. But at this 
Time, that alone 1s-Murder which is committed ex malitia 
PDoecagitata, 3 Inſt. 57. Velv. 105. for Homicide without 
Malice is no more than Manſlaughter: And it ſeems to me, 
that where there is a Quarrel, there Kflling ſhall not be con- 
ſtrued to be Murder, if it be a ſudden Quaerel and there- 
upon the Parties contend, and one of them is killed, but only 
Manſlaughter ; but if a Challenge be ſent, there it ſhall be 
ſaid to be Murder. 1 Bulſt. 87. 3 Bulſt. 171. if a Quarrel 
ariſe at Play, and one kills another, it is but Manſlaughter. 
12 (0.87. $06 where a Man upon the Complaint of his Son, 
ent and gave the Perſon who ſtruck his Son a mortal ſtroke, 
t W to be oa Manſlaughter. 2 Cro. 296. v8 


r r / e od = 


3 Holt 1 Whether I hglurder, or not, depends upon this 
WO ueſtion; viz. whether here was a ſufficient Provocation or 
dot? And I am of Opinion, that the Refuſal to deliver the 
es che Servant ſent by Keate was not a ſufficient Provo- 
= ation. Words are not a Brovocation: There was a Caſe tried 
= the Ola Bale, 10 Oct. 1666, Grey a Blackſmith com- 
amded hits Apprentice to work in his Shop, and make ſuch a 
— (the Maſter's) Abſence; at the Return of his 
* and his Apprentice went to work together at their 
12 "+ 


T 
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wg | 
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Trade, and being at Work, Grey asked his Servant whether 
he had made the Thing ordered to be made by him in his 
Abſence? who anſwered, that he had not; the Maſter ſaid, 
that he would ſend him to Bridewell; the Servant replied, that 
he choſe to be in Bridewell rather than in his Service; and 
upon this the Maſter takes a Bar of Iron, and with it gives 
the Apprentice a mortal Stroke; and this was adjudged to be 
Murder. I have a Manuſcript written by Kelynge C. J. of 
a ſpecial Verdict given by the Jury in this Cale, viz. A Man 
pretending to be a Preſt-Maſter came up to two Men and 
preſt one of them for the Marine Service, he who was preſt 
went quietly with the Preſt-Maſter; the other, conceiving 
that the Preſt-Maſter had not any lawful Authority, followed 
him, and demanded his Warrant, which the Preſt-Maſter 
ſhewed him; but this was not ſatisfactory, upon which he 
ſtruck the Preſt-Maſter, and gave him a mortal Stroke: And 
by Hale Chief Baron, and ſeven other Judges, this was ad- 
judged in the Exchequer to be but Manilaughter ; for the Li- 
berty of an Engliſhman concerns every Engliſhman ; and the 
Reſtraint of ſuch Liberty is a Provocation to any one that 
{hall ſee ſuch illegal Reſtraint : But they agreed, that if there 
bad not been a Provocation it would have been Murder. But 
Kehnge, Twiſden, Windham and Morton held, that ther was 
not a ſufficient Provocation, and for that Reaſon that the 
Crime was Murder. As to what hath been urged in the pre- 
ſent Caſe, that Keate was punched with a Slead, and retired 
before ſuch Time as he killed his Servant; it is to be under- 
ſtood, that if > Man aſſault another with Malice, and after- 
wards is diſtreſſed, and flyeth to a Wall, and then kills the 
other, this is Murder: Several Perſons went into HydevPark 
with a Reſolution to hunt the Deer, and to kill all Opponents; 
the Keeper ſaw the Action, and commanded them to ſtand; 
thereupon they fled, and the Keeper ſhot after them upon 
which they returned, ſhot the Keeper, and killed him; and 
this was adjudged Murder ; for by 1 de Malefattogir Pp 
bus in parcis, if a Perſon refuſe to ſtand, upon the Demand 
of the Keeper, he may ſhoot at him: In the preſent Caſe il 
. Keate was the Maſter of Wells ; and it is objected, that wher: Wl 
a Maſter gives a mortal Stroke to his Servant in the Qor- 
rection of him, it ſhall not be Murder; as it was held in 4 : 
bad Turner's 
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Turner's Caſe; but that is where a Man properly corrects a ©? 
Servant, and gives him by Accident a mortal Stroke ; for ſo | 

was Turner's Caſe : The Servant of Turner had refuſed to do 

ſomething his Maſter had ordered him; the Maſter takes up 

his Wife's Clogg and ſtruck the Servant on the Head, of 

which ſtroke he died; this was accidental, and it cannot be 1 - 
imagined that he intended to kill him: But a ſword is an im- | 
proper ment for Correction. 


In Holloway 's Caſe, Cro. Car. 13 1. A Park- keeper found a 
perſon in the Park with a Hatchet in order to cut Wood, he 
takes him and ties him to the Tail of his Horſe, and gives 
the Horſe two Strokes, the Horſe ran away and killed the 
Perſon; this was Murder, although the Keeper intended only 

to give him Correction for his Miſdemeanor , but he did it 

in an unreaſonable Way; but if the Verdict be uncertain, 
then there ought to go a Venire facias de novo; but to me it 
ſeems certain enough. I have heard that the Fact was more 
foul than it is found, and am not for having it tried over 
again. Rokeby and the other Juſtices gave no Opinion; for 
= i Rokeby ſaid, De morte Hominis nulla eſt cunctatio longa. 
7 | Jdeo adjornatur. a 
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Truelock and —— Cale 9. 


EBT. The Plaintiff ſets forth, that Letters of Admi- Grant, of 
; niſtration were committed by the Official of the Dean, ununint 
vo had a Peculiar lawfully conſtituted, but does not ſhew wellpleaded. 
bow he was intitled, as it ought to be done in the Caſe of a 
Peculiar. Co. Eliz. 7 91. Neither doth he ſay, that the grant- 
ing Adminiſtration adtunc pertinuit to the Dean: And for 
theſe Cauſes the Defendant demurred. Sed non allocatur ; In | 
much as the Plaintiff has ſet forth that Adminiſtration was 0 
aeanted by the Official of the Dean, to whom Right of grant- 
Ing Adminiſtration, Cc. belonged, it is ſufficient. 


F Barton, 


- 


— — 


F TN 
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ce Barton, Adminiftratrix of William Dob- 
Jon, and Fuller. In B. R. 


If Letters of THE Plaintiff's Declaration was of Michaelmas Term the 
— -o1"Y 7th of King William, and ſets forth, that Letters of 
new Letters Adminiſtration were granted 11th of January 7th of King 


of Admini- 


ration may Milliam, which is after the Action commenced. The Court = . 

be granted ſaid, if Adminiſtration be granted, and the Letters of Admi- n 

after an Ac- . . 3 . 

tion brought. niſtration are loſt, new Letters of Adminiſtration may well 
be granted after the Action is commenced; but it is other- 


wiſe if they are then originally granted. 


Caſe 11. | Johnſon and Lee. In B. R. 


* Prohibition was prayed, upon Suggeſtion of the Statute 
— of 23 H. 8. by which it is enacted, That none be cited 
granted rout of his Dioceſe : That the Plaintiff was reſident at Hur 
gerford in the County of Berks, within the peculiar Jurildic- 
tion of the Dean of Sarum, and that the Defendant had cited 
him to the Court of Arches for Fees expended in the Spiri- 
tual Court, which are the cuſtomary Fees. The Defendant 


ſhewed, that the Dean of Sarum requeſted the Dean of the 


Arches, &c. Northey argued, that the Suit out of the Dioceſe me 
was ill; for the Requeſt to the Dean of the Arches, upon lev 
which the Defendant relied, ought to have been made to ter 


the next Superior, who was the Biſhop. Hob. 186. 1 Sid, 
90. 2 Roll. Rep. 446, 448. Secondly, The Suit ought net to 
have been in the Spiritual Court for Fees; for Demands pro Wi 
opere & labore are properly determinable at Common Law; i 
and in this Caſe the Law implies a Promiſe in the Retainer. Ml 
If it ſhould be objected, that this Court hath not Cogniſance Wil 
of Fees in the Spiritual Court, by the ſame Reaſon it may be WW 
ſaid, that no Action ſhall be brought here for Fees in 26 
Court of Equity. But the Defendant lays, that the Fees 7 

demanded are cuſtomary Fees due Time out of Memory; if 
{o, it may be proved in Evidence; and although Suits here 9 
are not frequent for Proctors Fces, yet it makes nothing 
4 againſt Wl 


6 
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againſt us, for Suits for them are in general Terms, pro opere 
labore. Vide 2 Roll. Rep. 59. Mod. Rep. 167. where a 


Prohibition was granted for a Suit in the Spiritual Court; 
the like 27 Car. 2. by Hale C. J. upon a Motion. 


Sir Barth. Shower was on the other Side; and he ſaid, that 1 
the Dean of Sarum had independant Juriſdiftion, and there- 
fore his Requeſt to the Dean of the Arches was good. Se- 
condly, Fees are neceſſary in all Suits, and whoever hath Cog- 
niſance of a Mit, may have it of the Fees incident thereunto: 
The Spiritual Court ſhall always determine Incidents ; Mar. 
45. ſhall have Cognizance of a Way to a Church, of Seats 
in the Church; ſo if A. is indebted to B. in 5 J. and bequeaths 
ſo much to B. the Spiritual Court ſhall determine of both. 
Holt C. J. A Dean, quatenus Dean, has no Juriſdiction; but as 
he hath a Peculiar he is exempt from the Ordinary; for that 

ss che Import of a Peculiar. Then the principal Queſtion is, 
ite whether a Suit in the Spiritual Court ſhall be brought for 


ed Pes? It is granted, that a Suit may be commenced for them 
at Common Law, Fees cannot be ſettled by the Canon Law, 


WS but they | che Spiritual Court | give Coſts and Expences of 

Suit; but Debt doth not lie for ſuch Coſts at Common 

aw. Rokeby J. cited a Cale between Goſlin and Froggatt, 
Churchwardens of the Church of D. in Saffordſhire, and 5 
in C. B. where at a Viſitation of the Arch-deacon a Preſent- 3 
ment was made (amongſt others) for Regiſter's Fees, and after 

leveral Motions a Prohibition was granted, and then the Mat- 

ter was compounded, 


6:4 f Lately and Fry. In B. R. Gil te, 
was 7 | Reſpaſs Quare clauſum fregit & blada ſua ibidem creſcen Cole when 
nc. ſſuccidit & aſportavit. The Jury, as to the breaking of d Ste 
„be the Cloſe and cutting of the Corn in the Blade, found the 22 & 23 


Defendant guilty, but as to the carrying away Not guilty. 32 
And it was moved by Gould, Serjeant, for full Coſts, (for 
be Damages given by the Jury were no more than 10 f. and 
by the Statute 22 & 23 Car. 2. c. 9. the Plaintiff ſhall have 
no more Coſts than Damages): And it was urged, that this 

; Statute 


— 
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5 Starute — intended for ſmall Treſpaſſes, as pedibus ambu- F > 


lands, Wc. but here the Corn is cut down in the Blade, . 
which is a great Deſtruction. And Rokeby J. ſaid, if a Man 4 w 
enters my Garden and cuts down my Trees, for which per. WW .. 
haps the Jury gives but {mall Damages, although I ſuffer h. 
a great Inconvenience, it would be very miſchievous if 1 If 


ſhould loſe my Coſts. But after ſeveral Debates the Court p. 
inclined to be of Opinion, that if any Thing had been car- th 
ried away, full Coſts ſhould have been given; for the carry. of 
ing away of any Cattle is without the Act of Parliament, of 
Vide 2 Vent. 48. where if a Man enters claiming Title, there pa. 
{hall be full Coſts given; but where it doth not appear that 40 
the Treſpaſs was committed under Pretence of Title, or that WW. 
any Thing was carried away, there we cannot make a Con- Pee 
ſtruction contrary to the expreſs Words of the Act of Parlia- of 


exe 13. In the Houſe of Lords, the 13th of J. 
nmuary 1697. 


I” 5 Tr Evan Loyd, Bart. and Mary 

| his Wife, Sidney Godolphin, and 
Between, Suſan his Wife, Appellants, 

8 Sir Richard Carew, Baronet, and 

© Charles Tremain, Reſpondents. 


n 2 = HE Caſe was this: Rice Tanat, Eſq; was ſeiſed of ſeve- 


the Convey- ral Lands in the Counties of Salop, Montgomery and 
ance of an . : . — 
Efaae for a Denbigh, and dying left Hue Mary, Penelope and Suſan, his | 3 
certain Sum; Daughters and Coheirs. I 
if ſuch Per- > 
ſon die without Iſſue, held good, notwithſtanding a Fine levied by them, where the Uſes were 
declared otherwiſe. 


By Leaſe and Releaſe of the 24th and 2 5th of uh 1674, 
upon the Marriage of Penelope with Sir Richard Carew, in li 
Conſideration of 4000 J. paid by him to Mary, they the ſaid 
Mary and Penelope convey two Parts of the Lands aforeſaid i 
4 io 


* 
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to Truſtees, in Truſt for Sir Richard Carew for Life, and af- 
rerwards for Penelope for Life, and afterwards to the Iſſue of 
their two Bodies, ©c. Remainder to Sir Richard Carew and 
his Heirs; with a Proviſo, that if it ſhould happen that no 
Iſſue of the ſaid Sir Richard Carew, on the Body of the ſaid 
Prualope, ſhould be living at the Deceaſe of the Survivor of 
them, the ſaid Sir Richard Carew and Penelope, and the Heirs 
of Penelope ſhould, within twelve Months after the Deceaſe 
of Sir Richard Carew and. Penelope without Iſſue as aforeſaid, 
pay to the Heirs or Aſſigns of the ſaid Sir Richard Carew 
ooo J. then the Remainders and Truſts for the {aid Sir Ri- 
(hard Carew and his Heirs ſhould ceaſe and be void, and the 
= Fcc-ſimple of the ſaid Premiſſes ſhould be to the right Heirs 
of the ſaid Penelope for ever. Mary afterwards was married 


F : to Sir Even Lloyd, and Suſan to Sidney Godolphin. 


= Sir Richard Carew and Penelope his Wife levy a Fine of the 
Land i com Salop to the Uſe of Sir Richard and his Heirs, 
and afterwards die without Iſſue-; and the Appellants, as Heirs 
bf Penelope, exhibited their Bill in C againſt Charles 
7 the ſurviving Truſtee, and Sir Richard Carew Deviſee 
f Sir Richard the Husband of Penelope, to have a Convey- 
ice of the Premiſſes to them and their Heirs, upon Pay- 


vent of 4000 1. purſuant to the Proviſo. But the Bill was 
{miſſed by the Lord Chancellor Sommers 6 Nov. 1697. un- 
cr Pretence that this Proviſo tended to a Perpetuuy. 


I And now upon the Appeal to the Lords the Decree for the 
iſmiſſion was reverſed, after hearing of the Judges and a 
ong Argument; and afterwards by Order 24 Mar. it was 


e- 
ad = dded to the decretal Order, That on Payment of 4000 l. to 
ir Richard Carew, or into the Court of Chancery for his 
due, the Appellants, as Heirs of Penelope, ſhould be let into 
oſſeſſion of the Premiſſes in Queſtion. 1 08 


__ 
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Caſe 14. 


Turning of 
Cattle into 
Tithe makes 
ita fraudu- 
nt Seve- 


trance. 


Term. Sanct. Hill. 


8 Will. III. in B. R. 


Gale and Euer. 


Prohibition was tnoved * to the Confiftory Court 
A of London, where Ewer the Rector ef hgasfmne 

libelled for refuſing to fer out Tithes, or if they 
were ſet out, ſuch Setting out or Severance Was in the Ab. 
ſence of, and without giving Notice to the Rector, and alſo 
that the Plaintiff after Severance; without Notice to the Rec- 
tor, took the nine Parts, and turned his Cattle into the 
Meadows where the Tithes were, who deſtroyed and con- 4 
ſumed the Tithes: And upon a Suggeſtion, > by the Sta- | 
tute 2 Ed. 6. cap. 13. All the Kings Subjects oug he juſtly to 
{et out their Tithes, Qc. and that the Plotorif be had Corse 3 
them from the other nine Parts; and whereas the Expoſition 1 
of all Statutes belongeth to the Temporal Judges; a where- 
as Tithes divided from the nine Parts are Lay Chattels, and 
a Suit for Tel; pals, Tc. is "oth Temporal, Oc. tan Motion 


was made. 


I 
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And firſt- it was urged, that the Spirirual Court ought no 
to proceed for refuſing to ſet out Tithes, but for t Sub | 
ſtraction of them only: For by the Statute 2 Ed. 6. c. 13. 1 
is enacted, that if any Perſon do ſubſtract or withdraw any 
Manner of Tithes, Ic. the Party ſo ſubſtracting or whores 
ing the {ame may or ſhall be convented or ſued in the Kings 
Eccleſiaſtical Court, Nc. And the Clauſe which gives the Sut 


in the Spiritual Court for the double Value ſays, If any Pe 3 


5 lo 


— — 
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ſon carry away his Corn before the Tithe thereof ſet forth, 
Sc. ſo that the Suit in the Spiritual Court ought to be for 
the Subſtraction only, and not for refuſing to ſet the Tithe 
out: The Clauſe which provides, that all the King's Subjects 
Mall duly ſet out their Tithes, 2 the Penalty of treble 
value; but the Remedy is Pl Action of Debt in the Tem- 
1 poral Courts. This Clauſe for the ſetting out of Tithes is 
introductive of a new Law; as it appears by Co. 2 Inſt. 649. 
and by Conſequence the Ex 
the Temporal Courts, which ought to judge whether the 
Tiches were duly and without Fraud ſevered and divided; for 
= the Manner of Tithing ought not to be governed by the Ca- 
non or Civil Law. 8 | | 


A Prohibition was granted Tris, 1 W. & M. upon a Sug» 
geſtion, that Tithes were ſet out. 2 Vent. 48. But in the 


WE Clauſe which gives double Value for carrying away Corn, 
e. before Tithes ſet out, gives the Spiritual Court Cogni> 
Lance for refuſing to ſet out Tithes 2 Roll. Abr. 299. L 15. 


2dly, It was urged, that the 7 Court ought not 
to proceed for the ſetting out of Tithes without Notice 
given to the Rector; for although the Eccleſiaſtical Law re- 
quires Notice to the Parſon when the Tithes are ſevered, yet 
the Common Law requires no ſuch Thing; as Hutton faith it 
bas been adjudged. Ney 19. The Statute 2 Ed. 6. c. 13. ſays 
only, it ſhall be lawful for every Party to whom any of 
_ the ſaid Tiches ought to be paid, &c. to view and ſee the 
laid Tithes to be juſtly and truly ſet forth, and the ſame 
quietly to take and carry away, Tc, and altho it be that as to 
che taking and carrying, this Statute is declaratory, yet as to 
che View, it is introductory of a new Law; as it appears 
8 2 7». 550. And the Penning of this Act is, That it ſhall be 


j. i 1 lawful to view, &c. which ſhews the Intent of the Legiſlature 
an) was not, that the Pariſhioners ſhould give Notice thereof; 
rav- and that no Notice is neceſſary hath been oftentimes ad- 
ing Judged > Thus 13 Car. 1. between Chaſe and Ware, in this 
Su Court, and afterwards affirmed in Error. Style 342. 1 Rol. 


„;. 1 30. So allo Trin 1 ,. & M. 2 Vent. 48. 


poſition thereof appertaineth to 


preſent Caſe the Court did not incline to do ſo; for the 


1 
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And of the ſame Opinion was the Court in the preſent 
Caſe; and a Prohibition was granted as to the Suit for not 
giving Notice of ſetting out the Tithe. It was urged on 
the other Side, that this Matter ought to have been pleaded 
in the Spiritual Court. But Holt C. J. anſwered to that, there 


was no Neceſſity that it ſhould be ſo pleaded ; foraſmuch as of 

it appears upon the Face of the Libel, -that the Suit was for i 

ſetting out Tithes without giving Notice; it would have been 0 

otherwiſe if the Suit had been for reſuſing to ſet out Tithes. 10 

The Plea, That the Tithes were ſevered, is no good Cauſe ” | 

for a Prohibition; unleſs they refuſe that Plea for Want of ek 

Notice given of the Severance. But Holt C. J. thought the ; 

Turning of Cattle to the Tithe made it a fraudulent Seve- VF 

rance, and that a Suit might be maintained for jt in the oo” 

Spiritual Cout. = = 

| Thi. 

| Car 

' NY Cale 15. | The King and Clerk. In B. K. * 
r 2 EU Mes 

_ 7 --- cm AN Habeas "Corpus Was brought "for the Defendant, who 5d 

|} | . Hb. refuling © * was committed for his Refufal to come upon the Li- yon. 
el very in the Vintners Company of London. The Cuſtom was 


2 Avery in the returned, that if any Member refuſe to take the Livery, Vc, 
_ | —— the Court of Aſſiſtants might commit him to the Officers of 

held good. the City; that Clerk refuſed, and was committed to the 
Keeper of Newgate, but it was not ſaid, that he was an Of- 
ficer of the City; and for this Cauſe the Return was ill: 
For the Return ought to ſhew that the Cuſtom was purſued; 
and the beſt Purſuit is for the Court judicially to commit 
him to the Sheriffs, who are the Officers of the City ; 
therefore the Defendant was diſcharged. But the Court held 
the Cuſtom to be good; and they thought, that as there was i 
Mention of a Warrant in Writing, ſuch Warrant ought to | 1 
be returned in hec verba. | = 


enn 
3 


ok 
g—_— 


Upſbare and Aidee. In B. R „„ 


3 Coachman ; and the Plaintiff declared upon the Cuſtom can, 
of the Realm as againſt a common Carrier. The Caſe upon tier, to be 

reidence appeared to be this: A Perſon had taken the Hack- 1 
ey-Coach, and had delivered his Goods to the Coachman 8 
to be carried with him, but in the Paſſage the Goods were 


0 I - and whether the Coachman ſhould be charged for them 
4 vichout an expreſs Contract was the Queſtion. 


_ And by Hol, C. J. at a Trial at Guila- Hal, it was held, 
chat à Paſſenger ſhall not charge a Hackney-Coachman for 
Goods which he carries with him, if he does not give any 
bing for the Carriage of them; but if he pays for the 
Carriage, then he may charge the Carrier; and in the pre- 
ent Cale there was no expreſs Contract for the Carriage, but 
by the Cuſtom and Uſage of Stages every Paſſenger uſes to 
WE pay for the Carriage of Goods above ſuch a Weight, there 
the Coachman ſhall be charged for the Loſs of Goods be- 
ond ſuch a Weight. 


Ic, 7 ; 

4 2 Anonymus. In B. R. o 17, 
' e : 4 35 | by p | : f 

Y- [A Protubi tion was prayed to the Spiritual Court, where the Where 
|: Dean of —— had libell'd for theſe Words, as Tow Words are 
d; e - Knave, 4 Knave, 4 Knave indeed. 2 Rol. 297. ſpoken of 
nt WGodb. 447. And it was urged by Selby for a Conſultation, tion of a 


hat theſe Words of a Spiritual Perſon are defamatory, and a rau 

bel may be maintained in the Spiritual Court for them; Prohibition 

and he cited 2 Vent. 2. and a Caſe there cited, where a Pro- ſhall not 20. 
ibition was denied for theſe Words, Sir Prieſt you are 4 
eve. Sed non allocatur; for by Holt C. J. here the Words 
ee {poken of the Function of a Spiritual Perſon, or charge him 
eich Falſity in that Function, a Prohibition lies not; but for 
thi: Words, where there is no Relation to the Function, a 
cchibition ſhall go; and after ſeveral Debates it was granted. 
1 H | | DE 
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6 AE TION upon the Caſe brought againſt a Hackney- A Hackney- 
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Cale 18. Bennett and Thalbois. 


RESPASS Quare clauſum fregit nec non venatus el, 4 1 N 
Vc. exiſtente inferiore Artifice, Anglice an inferiour . 


Tradeſman, ſcilicet pannario, Anglice a Clothier; 
V alia enormia, Nc. to the Damage of the Plaintiff, &c. ac 


contra formam Statuti, Tc. And after a Verdict for the Plain- * 


tiff, and 2 d. Damages, it was moved in Arreſt of Judgment 
for preventing of Coſts, that the Plaintiff had founded his 
Action upon the Statute, but had not purſued the Statute ; 
for it 18 Eid that the Plaintift being a Clothier venatus eſt, 
but a Clothier is one of the principal Tradeſmen of the 
Where an Kingdom, and cannot be comprehended within the Words H- 
on - feriour Tradeſman. Sed non allocatur ; for the Statute feems to 
Defendant prohibit all Trades; but if this Caſe were without the Sta- 
at Common . . . 
Law, the tute, yet an Action lies againſt the Defendant at Common 
Words an Law; and the Words contra formam Statuti ſhall be rejected; 
tra formam f 5 ; X 
Statuti in as in the Caſe between Ward and Rich, in an Action brought 
the l for taking away a Man's Wife, and detaining her quouſque, Oc. 
be rejefted the Plaintiff concluded contra formam Statuti, which Words were 
1 rejected, for there was no 1 2 in the Caſe. 1 Ven. 103. 
So in an Indictment againſt three, it was ſet forth that one, 
ſtabb d, Nc. and the others were preſent and aſſiſting, and 
the Concluſion was contra formam Statuti, where one only was 
within the Statute, and the others indictable at Common Law; 
and it was held that the Words contra formam Statut! ſhould 
be reſtrained to one, and ſhould not be extended to the others. 


4 | And 
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And although it was objected that in the preſent Caſe there 
was 2 Statute contra venantes, upon which this Action was 
founded; and therefore it came not within the Reaſon of the 
6rft Caſe where there was no Statute 3 and that this Action 
was founded upon a Statute, but the Statute was i 

which made the Caſe different from that of an Indictment, 


Words contra formam Statuti properly reſtrainable from it; 
yet Judgment was given for the Plaintiff per totam Curiam. 
The King and Thorp and others. In B. R. 
1 L 7 Nformation that the Defendants malicioſe, Tc. drunt 


lian Y beredem decedere de domo parris ſui, 
ad then perſuaſerunt compulſerunt & procuraverunt him to be 


| | hens the Statute of Stabbing Was well recited; and ſo the 


' Caſe 19 


ue ade Drunk, and fo inveigled him to Marriage, Nc. Northey toveiglement | 
T5 gued that no ſuch Information lieth, for a Father hath no Marriage. 


4 A ation againſt a Perſon for perſuading his Son to marry. Cro. 
EE; 55. 1 Leon. 50. And Marriage is an honourable State, 
ad for that Reaſon it is no Offence to 


ent perſuade any one to 
his nter into it; ſo it is no Offence to the King to perſuade the 
e; cn of any Perſon to depart from his Father, without a ſpe- 
eſt, ial Allegation in what Manner, and an Information never 


as maintained before for a Matter of ſuch a Nature. 
right, Serjeant, contra. Here is a great Offence; for if a 
iage with a 


an hath his Son and Heir inveigled into a\Marriag 
ta- Voman of ill Fame, by ſuch wrongful v4 his Family is 
10N ined without Poſhbility of Reparation. Alf afterwards in 
d; ich. Term 9 W. 3. it was argued by Williams of Grays-Inn, 


i hat an Information lay not; for the Information ſuppoſeth 
bat the Infant married was under the Age of eighteen 
es; and yet it is poſſible he may be above the Age of 


03. urteen Years, which is the Age of Diſcretion, at which 
ne, Man may contract Marriage; or perhaps he may be under 
and e Age of fourteen'Years. If it be intended that the In- 
was nt was above that Age, then is he enabled to contract Ma- 
ww; imony, and it is lawful for him to do it; ſo then to per- 


3 ade him to that which it is lawful for him to do, is no Of- 
eee; the Acceſſary cannot be guilty where the Principal is 


oy 


Kc 
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Innocent; and this cannot be by Reaſon of the Law of Na- 
| ture, that the Son is under Ward of the Father; for if 
1 it were fo, the younger Son would be allo under his Ward. 
But the Father can have no Action but only Quare Filium & 
Heredem rapuit ; but this. is by our Law which gives the 
Guardianſhip until the Age of fourreen Years; and if the 
Heir was under the Age of fourteen Years, then the Marriage 
is voidable, and ſo no Prejudice. Darnal, Serjeant, on the 
other Side inſiſted, that the Father {hall have the Guardian- 
ſhip of the Son until the Age of Twenty-one by the Law 
of Nature; and that ſuch an Inveiglement is an Offence 
although the Father had not his Action for it, c. 


_ Holt, C. J. told Williams that his laſt Point deſtroyed the 
Foundation of his firſt ; for in the firſt he urged that the Son 
at the Age of fourteen Years had Power to contract Marriage, 
and for that Reaſon the perſuading him to do it, was no Of. 
fence ; and in the ſecond, that ſuch perſuading is not an Of- 
fence under the Age of fourteen Years for that he hath then 
no Power to contract; but he ſaid that Marriage under the 
Age of fourteen Years is good if it is not diſagreed unto, 
And Holt ſaid that the Father is Guardian to the Son un- 
til the Age of Twenty-one Vears by our Law which is found- 
ed upon the Law of Nature; but our Law gives Remedy on- 

ly in the Cale of an eldeſt Son, by Reaſon that it makes Pro- 
viſion only for him. 
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\ ones and Moſely. Tr. 4 Jac. 2. * 176. C 26: 
I 7 By the N ame of Jones and Morley. 


e, ö | | o | 
f PON a Special Verdict the Caſe was to this ffect: nec tolead 


| Baron and Feme ſeiſed in Fee in Right of the the Uſes of 
Feme, by Indenture dated 29 Fan. covenant to levy bs. 
Fine of the Lands of the Feme within Hillary Term next © = 
"A enſuing ; and afterwards by another Indenture dated the 
iſt Day of Fammary, between the Baron of the one Part 
nnd the Feme of the other, it was covenanted, concluded 
Wind agreed, that all former Contracts, Covenants and Agree- 
rents between them ſhould be void, until ſuch Monies ac- 
ording to their Marriage Settlement ſhould be paid, and then 
ould ſtand of Force. The Fine was acknowledged before 
he 29th of January, and paſſed the King's Silver the ſame 
illary Term, but after the 31ſt of January; and whether 
is Fine ſhould enure to the Uſes limited by the Deed of 
oe 2 9th of January, or not, was the Queſtion in this Caſe 
ctween the Heir of the Baron and the Heir of the Feme? 
nd ic was argued by Banniſter for the Plaintiff, and Sir 
rt. Shower for the Defendant. And after Argument Holt 
. |. ſeemed of Opinion, that this Deed between the Baron 
a Feme was a void Deed ; for (ſays he) it was of no Effect 
) | RP bid che Baron, by Reaſon that he cannot covenant with 
wife; but if there were no other Deed upon which the 


ee of che Fine might ariſe, this might have been ſufficient - 4 
er declaring the Uſes of the Fine; but here is another Deed _ 
* | I dated 8 


yo 
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dated the 2 9th of January which does declare the Uſes: True 
it Is, that this Fine varies in the Circumſtance of Time, for 
it is laid in the Indenture of the 29th of January, that the 
Fine ſhall be levied in Hillary Term next, and the Fine avas 
really levied of Hillary Term then preſent; for that Inder. 
ture is dated within Hillary Term; and altho' a Fine cannot 
be averred to other Uſes than thoſe which are expreſſed in an 
Indenture precedent to declare the Uſes, (otherwiſe if the 
Indenture be ſubſequent, - 9 Co. Downham's Cale,) yet if the 
Fine vary in any Circumſtance of 'Time, Place, or Quantity 
of Acres, it might, before the Statute 29 Car. 2. cap. 3. be 2. 
verred to other Uſes; or if there were two Deeds to declare 
the Ulſes of a Fine after levied, the laſt Deed ſhall be that 
upon which the Uſes ſhall ariſe ; then it is to be conſidered, 
whether the Deed of the 3 iſt of January can raiſe the Uſes lW 
of this Fine? And I think it cannot. Vide poſt, ones and WW 
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Anonymus. a. 


HE Caſe was this; A Feme Sole recovered and had The * 7 
Judgment in Debt upon a Bond, and afterwards ment agzinft 
married; and the Huſband and Wife ſue out a Mga 
WS: ire facias upon this Judgment, and have Execution awarded; ſurvive to 
but before Execution had the Baron dies, and his Executors “ Pn 
ſue out Execution. Sir Barth. Shower urged, that the Scire 
laias brought by the Executor of the Baron lieth not, for 
he Debt was not veſted in the Huſband by the Award of 
Execution on the Scire facias brought by him and his Wie. 
If a Man takes a Wife to whom J. S. is bound in an Obli- 
con, and the Huſband and Wife ſue the Obligor and get 
udgment, and the Wife dies, the Debt is veſted in the Huſ- 
and; for that, which was before a Choſe in Action, tran- 
t in rem Judicatam, Ic. and is of another Nature from what 
was before the Coverture; but a Choſe in Action ſhall ne- 
cr veſt in the Huſband by the Coverture, if he does not 
ain the actual Poſſeſſion of it, or at leaſt alters it ſo that it be 
o longer a Choſe in Action: And it is for this Reaſon that, 
vhere Huſband and Wife have Judgment upon a Bond made 
co the Wife aum ſola, the Choſe in Action is altered, and no 
f tion lieth afterwards upon the Bond, but Debt muſt be 
—_— ought upon the Judgment ; but where Huſband and Wife 
e Execution awarded in Scire facias upon a Judgment, 
hey may afterwards bring Debt upon the ſame judgment, 
7 but they never can have Debt on the Judgment in Scire facias, 
Az | - the 
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the Scire facias is no more than a Writ of Execution; for at 
Commor Law, if the Plaintiff did not ſue out Execution 
within the Vear, he could not do it afterwards, but ought 
to bring his Action of Debt upon the Judgment. And there. 
fore the Statute of Weſtminſter 2. cap. 18. gives the Scire fa. 
cias, which is but a Writ to have Execution after the Year, 
if the Party had nothing to ſay to the Contrary ; and for thy 
Reaſon, if Execution be awarded in the Scire facias, it does 
not alter the Nature of the Thing upon which the Scire facias 
is brought; if a Scire faciat is brought upon a Recogniſance, 
and Execution is awarded, there may be another Scire facias up- 
on the ſame Recogniſance. And this Cafe is different from Wi 
that between Obrian and Thomas, adjudged in B. R. | 


— 


There a Scire facias was brought againſt the Huſband 
and Wife upon a Judgment againſt the Wife dum ſol, 
and Execution awarded againſt them; and afterward 
the Wife died, and the Huſband remained charged, for 
the Words were Quod habeat Executionem verſus Eos. But 
Hol, C. J. ſaid that he did not ſee any Difference, for that 

Judgment in the Scire facias was againft Hutband and Wife 
for a Debt owipg by the Wife, and upon the Death of the 
Wife the Charge ſurvived to the Hufband. And ſo in the 
preſent Caſe, as the Huſband and Wife have Judgment in 

 Scire facias for a Debt due to the Wife, the Benefit thereof mM 
ſurvives to the Huſband, for the Judgment is joint, and for 
that Reaſon it ſhall ſurvive; if the Huſband outlives the 
Wife, he ſhall have the Benefit of it; if the Wife, ou: 
lives the Huſband, ſhe ſhall have the ſame Benefit. Rokesby, ]. 

doubted, becauſe the Nature of the Debt in the preſent Cate 
is not altered. 18 n * 


| | | \ 
Caſe 22. Turberville and Stamp. In B. R. 
Where an : | | 


Action of 
the Caſe lies 


for negli- 


N Action of the Cafe, founded upon the general Cuſtom Wl 
of the Realm, againſt the Defendant, for negligently 
gcatly keep- keeping his Fire; and the Plaintiff declared that the Defen- al 
3 dant in his Cloſe did light up a Fire to burn the Stubble, 
 b; whichthe Q ignem ſuum tam improvide & negligenter cuſtodivit quod pro il 
4: 


Plaintift was 


damaged. 2 


* 
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if in the Cloſe adjoining were burnt. After a Verdict for 
the Plaintiff, Gould Serjeant moved in Arreſt of Judgment, 
ſor that this Action lay not, neither for the Matter of it, nor 


WF ire lighted up in a Cloſe, but only for Fire in a Houſe, 


is Houſe it cannot be ſaid to be his Fire, and where it is not 
is Fire an Action will not lie, as it ſeems 2 H. 4. 18. 4. but 
an Action would lie for the Matter, yet in the preſent Caſe it 
ill brought, for the Plaintiff ought to have declared that the 


lared upon the General - Cuſtom of the Realm. Northey 
omra: An Action lieth as well where the Fire is lighted in 
e Cloſe as in the Houſe of the Defendant ; an Action was 


th S Sn On hs 5h 1 F - "4, 
=. IU. wa 1 oof 
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| Nys thit by the Improv ident keeping of the Fire the Clothes 
Dt the Plaintiff were burnt, which is now found by the Ver- 


pught not to have ſhewn a ſpecial Negligence in the Defen- 
lang. | | 


The Caſe was afterwards adjudged in favour of the Plaintiff 
y the whole Court; for the Action is as well for a Fire kindled 


ecendant's Fire and kindled in his Ground, and he ought to 
ee the ſame Care of a Fire which he kindles in his Field 
of that which is ade in his Houſe, for the Duty to take 
Fare of both is founded upon this Maxim, fic utere tuo ut non 
as alienum; but if the Fire of the Defendant by inevitable 
_ccident, by impetuous and ſudden Winds, and without the 
esligence of the Defendant or his Servants, (for whom 
_ ought to be anſwerable) did ſet Fire to the Clothes of the 
oft in his Ground adjoining ; the Defendant ſhall have 
e Advantage of this in Evidence, and ought to be found 
cos guly. But here the Verdict hath found Negligence in 
e Dcindant. Therefore Judgment for the Plaintiff, 
% K Sutton 


I:feftu debite cuſtodis ignis ſui præd the Clothes of the Plain- | 


N Cr the Manner; for an Action lieth not on Account of a 


r there 2 Man mult take Care of his Fire at his own Peril, 
ud it may properly be ſaid to be his own Fire, but out of 


Defendant exarſit vel ardebat his Clothes, and not to have de- 
Waintained lately for Fire in the Woodſtack of the Defendant ; 


and then the Declaration is well enough, for the Plaintiff 


ict. Holt, C. J. the only Queſtion is, Whether the Plaintiff 


the Fields of the Defendant as in his Houſe, for it is the 


— 
— 
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Caſe 23. : Sutton and Mood). In B. R. 
_ Reſpaſs Quare clauſum fregit & in clauſo ſuo pred wenatus 
be Ci 8 f T fuit & cuniculos ſuos ibidem invent cepit & aſporrauit, 
cen —_— Ge | 
what is cal- 


— 5 „%. After a Verdict for the Plaintiff, it was moved in Arreſt 

of Judgment by Serjeant Gould, for that the Declaration was 

ill, for there it was ſaid Cuniculos ſuos, whereas a Man can- 

not have a Property in Conies ; ſed non allocatur ; for by Hol, 

C. J. he hath a Property in them whilſt they are in his own 

Ground. If a Man ftart a Hare in his own Ground and 

courle it to the Cloſe of another Perſon, and there takes it, 

the Hare belongs to the Owner of the Ground where it was 

firſt ſtarted ; but if it was ſtarted in the Cloſe of another 

Man and there killed, it is the Hare of the Owner of the 

Cloſe where it was killed; but if the Hare ſtarts in another 

Man's Ground and is courſed out of it, it is the Hare of the 

Captor, for the Property reſts in the Owner of the Soil, ai. 

one loci ; but if ſhe runs beyond his | the Captor's ] Ground 

(being fere nature) he loſeth his Property; thus during the 

Time they are in his Soil the Plaintiff may call them his 

Conies ; and it is the ſame Thing where Conies are in a 

Warren or Deer in a Park, as where they are in a Man's 

Field or Cloſe ; for Warrens and Parks are Privileges, but do not 

give any Property. In the preſent Cale the Plaintiff declares, 

Quare clauſum fregit & Cuniculos ſuos ibidem invent”, Wc. which 

ſhews the Conies to have been in his Cloſe at the Time of 

the taking; but if he had brought Treſpaſs generally Quare 

vi et armis ſex Cuniculos cepit, he could not ſay ſuos, and ſo 

it is agreed 22 H. 6. 59, l. Judgment was given for the 
Plaintiff. | 
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Smnalcomb and Juen Buckingham and Sir Cafe 24. 
Eduard Mills, Sheriffs of London, and g ur 


us 376. 
is Croſs. In B. R. Car 200 


HE Caſe was this. Croſs had a Judgment and took There may 
out Execution thereon by a Fieri facias againſt one cb od —_ 


Fox, and delivered the Writ of Fieri facias to the Sheriffs, Goods after 
but did not ask for a Warrant upon it, nor defire it to be fl dt 
executed, but only left it with the Under] Sheriff at his hs — 
Office; Smalcomb the Plaintiff alſo took out a Fieri facias upon N 

a judgment which he had obtained againſt Fox, and it was 
delivered to the Sheriffs on the ſame Day, but after the De- 

livery of the other Fieri facias to them by Croſs ; and Smal- 

comb demanded Execution of his Writ, which was accord- 

ingly done for him; and the Sheriffs made Sale of the 

Goods and Chattels of Fox for the Debt due to Smalcomb ; 

and afterwards Croſs and the Sheriffs took the ſame Goods in 
Execution upon that Fieri facias which was firſt delivered; 
whereupon Smalcomb brought an Action of Trover for them. 


= 


ESSSFREARaESASST?7 


And it was urged for the Defendants at the Trial, that 


1 4 the firſt Writ bound the Goods, and that they could not be 
an's taken in Execution by the Plaintiff upon his Fieri facias 
not which was laſt delivered. And Hol C. J. being in Doubt 
res, upon this Matter at the Trial, ordered that the Court ſhould 
uch be moved upon it. And now it was argued for the Defen- 
e of dants, that at Common Law the Goods were tied down by 


the Teſte of the Fieri facias. Cro. Elix. 174. And if a Fieri 
Facias was taken out one Day, and another Fieri facias the 
next Day, and the Sheriff executed the ſecond Writ in the 
firſt place, it would have been avoided ; and ſuch Conſtruc- 
tion ought to be made of the Statute 29 Car. 2. c. 3. and is 
agreeable to the Order obſerved by the Common Law; and 
therefore the Writ firſt delivered ſhould have the Preference. 
And notwithſtanding that at Common Law, if two Writs of 
Fieri facias bear Teſte the ſame Day, that which is firſt de- 
livered and executed ought to ſtand; for it cannot be a 
| 0 
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Jed which iſſued firſt, for the Priority ought to be tried by 
the Record, which makes no Diſtinction between Writs that 
have the ſame Teſte; yet as it is enacted [by that Statute] 
That a Fieri facias, or other Writ of Execution, {hall bind 
the Property of Goods from the Time of Delivery to the 
Sheriff, Ic. and by Conſequence the Time of the Lien made 
ſubject to another Manner of Trial, | for this is Matter of 
Fact, and ſhall be tried by Jury, and may be proved | the 
Time of the Delivery is become the Terminus from which the 
Goods are bound; and the firſt Delivery of a Writ will ſo 
bind the Goods, that they can never be fold by a Fieri facias 
delivered afterwards ; and altho' there is no Fraction of a Day 
in Law, yet the Law rightly allows Priority of Time in the 
ſame Day, or Priority even in an Inſtant. There may be a Ne- 
leaſe of an Obligation dated the ſame Day with ſuch Releaſe, 
Cro. Eliz. 161. And the Penning of this Statute of 2 9 Car. 2, 
ſeems to have Reſpect to this Objection; for the Statute does 
not ſay, that a Fieri facias, c. ſhall bind from the Day, 
but from the Time of Delivery; and the Caſe in 1 Sid. 271, 
was cited, where a Fieri facias bore Teſte the 4th of Juh, 
the Defendant became a Bankrupt on the 6th of Fuly ; and 
in Trover it was found by the Verdict, that the Writ was 
purchaſed on the 11th of July; yet it was adjudged, that the 
Goods ſhould become liable from the Teſte of the Writ, which 
was on the 4th of Juh. 


But on another Day Judgment in the preſent Caſe was 
given for the Plaintiff by the whole Court. And Holt C.] 
declared their Reaſon to be, for that at Common Law, if 
there were two Writs of Fieri facias, the one bearing Teſte 
on ſuch a Day, and the other on the next Day, and the 
laſt Writ was firſt executed, ſuch Execution ſhould not be 
avoided, and the Party had no Remedy but againſt the She- 
rift; for the Sheriff ought to make Execution at his Peri, 
and the Sherift ſhall be excuſed if there was no Default in 
him; as if he who took the firſt Writ out conceals it in his 
Hand, the Sheriff may rightly make Execution on another 


| Writ which bears the laſt Teſte, but came firſt to his Hands 


And it hath been held, that if a Recognizance be extended, 


the Executor ought to ſatisfy that before a Judgment which is 
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nor proſecuted ; and therefore in the preſent Caſe, as he who 
grſt brought his Feri facias to the Sheriffs did not deſire that 
it might be executed, the Sheriffs might rightly execute the 


laſt Fieri facias, and ſuch Execution ſhall not be avoided. 


d Judgment for the Plaintiff. 

Ie | 1 

le ; | | 

of Winter and Loveday. In B. R. Caſe 25. 

he | Vide 5 Mod. 

he [x Ejectment, upon a Special Verdict, the Caſe appeared + 1 4 
fo to be as follows: George Pawlett, ſeiſed of the Manor of make Leaſes 

as G. and other Lands in Fee, upon the Marriage of his Son — 

ay Edward conveys the Premiſſes to the Uſe of himſelf for Life, 

he afterwards to the Uſe of Elizabeth the Wife of his Son for 


Life, then to the Uſe of Edward the Son in Tail, then to 
the Uſe of himſelf in Fee; in which Settlement there was 
the following Proviſo, wiz Provided always, and it is the 


bes true Intent and Meaning of all the Parties to theſe Preſents, 
ay, that the ſaid George during his Life, and aſter that the ſaid 
1 Elizabeth during her Life, may make Leaſes, Wc. if in Poſſeſ- 
uh, lion, for one, two or three Lives, or for the Term of thirty 


Years, or for any other Number or Term of Years determi- 
nable upon one, two or three Lives, or in Reverſion for one 
or two Lives, or for the Term of thirty Years, or for any 
other Number or Term of Years determinable upon one or two 
Lives; ſo as the ſaid Leaſes be not made of ſuch Part of the 
ſaid Manor of G. as are the Demeſne Lands of the ſaid 
Manor, and fo as the antient Rent be reſerved, c. And it 


$f was found, that the ſaid George made a Leaſe (under which 

if the Defendant claimed) of the Lands mentioned in the De- 
efte claration, which were Parcel of the Lands held of the ſaid 
the Manor by Copy according to the Cuſtom ; to hold after the 


Expiration of a former Leaſe determinable upon three Lives, 
tor the Term of thirty Years abſolutely: And if the Leaſe 
be warranted by the Power, then the Jury find for the Defen- 
dant, otherwiſe for the Plaintiff And after Argument at the 
Bar, it was now upon a ſolemn Argument adjudged for the 
Plaintiff, The whole Court agreeing, that the Leaſe was not 
warranted by the Power, but they differed in the Reaſons 
and Grounds for their Opinion: For by Holt C. I. Turton and 
| | 1 
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Eyre, it was held, that the Leaſe for thirty Vears abſolutely 
was good within the Proviſo; for the Words of the Proviſo 
are, For one or two Lives, or for the Term of thirty Years, 
or for any other Number or Term of Years determinable on 
one or two Lives, Cc. where the Repetition of the Particle 
[for] disjoins and ſeparates the Sentence and makes ſo many 


diſtinct Clauſes, ſo that George Pawlett had Power to make 


Leaſes either for one or two Lives, or for thirty Years, or 
for any Number of Years determinable on one or two Lives; 
he had his Election to make the one Leaſe or the other; if 
he could not leaſe but for thirty Years determinable on two 
Lives, the Prepoſition | for] in the Clauſe [for the Term of 
thirty Years] would govern the whole Sentence, which 
would have been penned in this Manner, viz. For the Term 


of thirty Years, or any Number of Years determinable, Cc. 
or rather, for any Term or Number of Years determinable 
on one or two Lives; for if ſuch a Conſtruction were to be 


made, what Occaſion would there be for theſe Words, | for the 
Term of thirty Years |? they might be intirely omitted; but 
as the Sentence runs, For the Term of thirty Years, or for 
any other Number or Term of Years, ſuch Repetition or 
Reiteration makes them diſtinct Clauſes; and as the firſt | for] 
governs the firſt Clauſe, For the Term of thirty Years, ſo 
the laft Prepoſition | for | governs the latter Clauſe, | for any 
Term or Number of Years determinable, Q. | and explains 
the Intent of the Parties to be, that Geo. Pawlett might make 
Leaſes for any Number of Years determinable on Lives, ſo 
in like Manner for thirty Years abſolute: And to prove this 
Difference the Chief - Juſtice cited two Authorities; the firlt 
was 6 Co. 39. Finch's Cale; where Dame Katherine Finch 
granted an annual Rent of 20 J. iſſuing out of the Manor of 


Eaſtwell, Bc. & meſſuagiis, terris, Tc. dictæ Katherine, fituat, 


Oc. in parochiis de Eaſtwell & C. in the County of Kent, or 
elſewhere in the ſame County, to the ſaid Manors or any of 
them belonging; and the Queſtion was, whether the other 
Lands of the ſaid Katherine Finch which were in the Coun- 
ty of Kent, and did not appertain to the ſaid Manor, ſhould 


be charged with this Rent? And refolved that they ſhould 


not ; for the Words (aut alibi) do not inlarge the Land 
charged with the Rent, but only inlarge the Vills in which 
4 the 
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7 Lands before charged did extend; but if the Grant had 
run, Aut de terris alibi in eodem Com, there the Iteration of 


the Words Lands and Tenements would have inlarged the 


Lands and Tenements out of which the Rent was to have 
iſſued. The ſecond was, where the King granted the Manor 
of S. nec non omnes terras & ienementa ſua in S. nec non 
omnes terras & tenementa ſua dicto manerio de S. perti- 
nen; the Manor of N. which was in S. but not Part of 
the Manor of S. paſſed. 1 Leon. 119. And Holt C. J. ex- 
plained what was the Nature of a Leaſe in Reverſion thus; 
In the moſt ample Senſe, that is ſaid to be a Leaſe in Re- 
verſion which hath its Commencement at a future Day, and 
then it is oppoſed to a Leaſe in Poſſeſſion; for every Leaſe, 
that is not a Leaſe in Poſſeſſion, in this Senſe is ſaid to be a 


Leaſe in Reverſion. But this is not the Notion of a Leafe 


in the preſent Caſe ; if it were, then George Pawlett might 
have made Leaſes to commence forty Years afterwards; but 


a Power ought to be taken ſtrictly: And where any one is 


enabled to make Leaſes generally, this impowers him to 
leaſe only in Poſſeſſion. 2 Cro. 34. Tru 222. 80 where 
Mention is made of Leaſes in Reverſion in a Power, this 
ſhall be intended of Leaſes to commence after the End of a 
preſent Intereſt in Being; which is the ſecond Notion of a 
Leaſe in Reverſion. But here a Power is given to make 
Leaſes for one or two Lives in Reverſion, and to make Leaſes 
for Years; but a Leaſe for Life cannot be made to commence 
at a future Day; and for that Reaſon the very ſame Expreſſion 
(Leaſe in Reverſion) will have a different Signification in the 
{ame Conveyance ; being applied to a Leaſe for Life, it ſhall 
be intended of a concurrent Leaſe; or a Leaſe of the Rever- 
hon, viz. 4 Leaſe of that Land which is at the ſame Time 
under a Demiſe ; and then it is not to commence after the 
End of the Demiſe, but hath a preſent Commencement, and 
is concurrent with the prior Demiſe ; but being applied to 
a Leaſe for Years, it ſhall be intended of a Leaſe which ſhall 
take its Effect after the Expiration or Determination of a Leaſe 
in Being. And Hol C. J. added farther, that he thought 
that if a Power enabled any one to make Leaſes in Reverſion 
as well as in Poſſeſſion, he cannot make a Leaſe in Poſſeſ- 
lion, and another Leaſe in Reverſion of the ſame Land; but 
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his Power to make Leaſes in Revei ſion ſhall be confined to 
ſuch Land as was not then in Poſſeſſion: But in the Caſe in 
Diſpute, it is not found whether the Cuſtomary Land, of 
which the Leaſe in Reverſion was made tor thirty Years, 

as in Poſſeſſion at the Time of this Marriage Settlement, 
But notwithſtanding that the three Judges were of Opinion, 


that the Power was well purſued by a Leaſe of thirty Years 


abſolutely; yet they held, that this Power did not warrant a 
Leaſe of Copyhold Lands held of the Manor ; for the Qua. 
ligcations of this Power are, © So as ſuch Leaſes be not 
„ made of ſuch Part of the ſaid Manor of G. as are the 
„% Demeſne Lands of the ſaid Manor, and ſo as the an- 
© tient Rent be reſerved”; but Cuſtomary Lands are Part of 
the Demeſnes of a Manor, and the Pleading 1s, that the Lord 
is ſeiſed of a Manor in dominico ſuo ut de feodo. A Manor 
conſiſts of Demeſnes and Services, and upon the Grant of a 
Manor the Tenants ought to attorn for their Services ; but 
Copyholders have no Occaſion to make an Attornment ; for 
their Tenements paſs by the Grant as, Parcel of the Demeſnes, 
Litt. Sect. 5 56. and Co. Lit. ibid. And if a common Perſon 
grants all the Demeſne Lands of a Manor, the Copyhold Te- 
nements held of the Manor paſs; for they are Parcel of the 
Demeſnes of a Manor. 1 Co. 46. b. Alton Woods. Bur it was 
objected from the Bar, that if Cuſtomary Tenements are 
Parcel of the Demeſnes of a Manor, then here is nothing 


that could have been demiſed, and yet it was intended that 


George Pawlett ſhould have Power to make Leaſes of ſo much 
of the Manor as was not the Demeſnes. To which it was 
anſwered by Turton and Eyre, that there are other Lands mer- 
tioned in the Conveyance to which the Power to make Leaſes 
may extend. But Holt C. J. thought that this was not a full 
Anſwer; becauſe it appears to be the Intent of the Settlement, 
that Part of the Manor may be demiſed ; and was of Opi- 
nion, that the Rents and Services may be demiſed within this 


Power: And notwithſtanding that the other Qualification an- 
next to the Power ſays, that the antient Rent ſhall be re- 


ſerved; and no Reſervation of a Rent can be upon a Leale 
of Rents and Services, out of which no Rent iſſues, yet the 
Rents and Services (he thought) might be demiſed within this 
Power; for it appears, that Part of the Manor was intended 
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to be comprized within this Power, but the Demeſne Lands 
are not to be comprized ; then the Rerts and Ser vibes muſt 
be; for the whole of the Manor conſiſts in Demeſnes, Rents 
and Services: And if a Man hath a Power reſerved to him 
of making Leaſes of two Things, and a Qualification is an- 
nexed to the Power, which cannot extend to one of theſe 
Things, he may make a Leaſe of that Thing, without any 
Regard to the Qualification; as where there is à Power to 


make a Leaſe of a Manor, and every Part thereof, ſo that. 


ſuch a Rent be reſerved upon every Leaſe, as was paid for two 
Years before, and it happens, that ſore Part of the Land 
was not leaſed at any Rent within two Vears before; à Man 
may make a Leaſe of ſuch Land reſerving what Rent Hie 
pleaſes ; for the Intent appears to be, that he might make 
Leaſes of the whole Manor. 2 Rol. 26. ff 10. And upon 
this Authority was founded another ſuch Reſolution, Hill. 27 
& 28 Car. 2. between Baker and 'Baker, where a Man had 


Power to make Leaſes of a Rectory, Tithes and other Lands, 


reſerving the antient Rent; and it was held, that he might 
make Leaſes of Tithes, although no Rent can iſſue out of 


Tithes; but he might demiſe them without any, Rent, if ic 


had pleaſed him; for it appeared that Tithes were within the 


Power. Rokeby J. was of Opinion, that Judgment ſhould be 
given for the Plaintiff; but he differed in the Reaſons of his 
Reſolution from the reſt of the Judges: For he thought that 


by the Power in the Settlement George Pawlett might make 


Leaſes, but with - theſe Reſtrictions, which ate ex 
or implied. Firſt, That no Land ſhould be demiſed which 
was uſed for the Maintenance and Suſtentation of the Family; 
tor a Leaſe of ſuch Land is prohibited by theſe Words, 80 
as the Leaſe be not made of any of the Demeſne Lands, Oc. 
By which Words it was intended, that George Pawlett ſhould 
not make Leaſes of ſuch Land as was in the proper Occu- 
pation of thoſe who ſhould be ſeiſed of the Manor; but it 
was not intended to reſtrain Leaſes of Cuſtomary Land held 
of the Manor. Secondly, That no Land ſhould be demiſed 
without Reſervation of the antient Rent; for it was intended 
that the antient Income and Revenue ſhould be preſerved-ac- 
cording to the Cuſtom of Leaſes in the Weſtern Parts of Eng- 
land. Thirdly,- That no Land ſhould be demiſed abſolutely, 
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but erery Demiſe ſhould have its Determination upon. Len 
which three Reſtraints are expreſſed in the Settlement. Then 
the Power annexed to the Eſtate ought to be expounded 
ſtrictly, and with a reaſonable Intendment ; for every-Power 
ſhall bo taken with ſuch a Reſtriction, chat the Eſlate it {elf 
ſhall not be deſtroyed by it; ſo here there 18/2 Reftraint from 
making Leaſes of ry Land held af the Manor not 
by — expreſs Words, 4 — Decks 
9 Lande which Words by the Intent of the Parties do not 
extend ſo far,) but by Implication; for if the Cuſtomary 
Lands might be demiſed, the Manor will be deſtroyed; which 
could not be the Intent of the Parties. And 10 for theſe 
Reaſons, - Firſt, Becauſe the Leaſe was for thirty Years abſo- 
lutely, without being determinable upon Lives, (in which he 
went contrary to the other three Judges); Secondly, For 
that a Leale of the Copyholds would by onſequence deſtroy 
the Manor, Rokeby held that Judgment ſhould be given for 
the Plaintifl. © Therefore by the whole Bench it was ads 
m_—_— * the . 
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Caſe 26. | Richards and Corndfrd. In B. R. 


An 2 RROR as Jolene in c. R. in Replevin, for Gaal aki 
— rs 26th of September. The Defendant avowed the Taking 
abate his ag a Diſtreſs for Rent reſerved on à Leaſe for Years, which 
ry for Part Was made under the Title of Chriſtopher late Duke of Albe- 
of he Ne merle; and ſor the Rent of two Years and an Half ending 
for, before, at Michaelmas the 2 9th of , Tc. he avowed. And 
— ws, d this was now aſſigned for Error; for the Diſtreſs was made 
before Michaelmas, when tha Bend ns in Arrear; and not- 
that it was by Mowntague, that the Diſtreſs 
was well made for the Rent of two Years ;- yet the Court 

without Difficulty reverſed the Judgment; for the Avowry is 
for one intire Rent, and the Judgment accordingly; but before 
t; the Avowant might have abated his own Avowry 
tor the Half-Year, and prayed Judgment for the Reſidue; and 


this would have been york: > rw reverſed ni hy ; 


a atterwards the Record Was . in- C. B. ata 
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[ that the Defendant — AS. A Witnels,:: haddepoſetd — — — 
(to wit) Maſter George Stroud about the Middle of N 1,5 bel — 
was at Newnan (Domuum ipfius Magiftri»Strroud vo Newnan dd. — 
apud Plimpton Sta. Mar in (om Deva innuendo, abi revern 
pred ' Georgius +Stroud: circa medium ulii vel in aliqua parte ejuſ- 
dem menſis Fulii — — And aſter a 
Wedeln che King, the judgment was arreſted by — 
nion of the whole Bench, after ſeveral Arguments at 
for the Inſufficiency ——— — Inſur⸗ 
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mation did not ſnew where Newnam was, onby in the I- 
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2 4 Bill of Exetanpe for Value roeries) ge Dare 
* it to C for an honeſt Bebt; C bringe an TilebMltie Aſs Face, 

ſumpfit on this Bill againſt A. and had udgment; on fich denen given | 
4 brivgs his Bill to be relieved in"Equity againſt this'Jridgs Center. A 
ment, becauſe chere was really-no Valus received"ar'the'piviny Fa | 
this Bill, and C. would have no who might ſtill fe- lieved 
ſort to B. upon His original Deb: "Fe wis anſwered that 4 
might be relieved againſt B. or any 28 Servant of — 
Fattor of, or to che Uſe of B. But the Chancellor held chat ſeq Be 
C being an honeſt Creditor and coming by this' Bill fairly for 
the Satisfaction of a Juſt Debt, es would not relieve agafnſt 
him, becauſe it wotild tend to Trade which 4s carried 
on every where by Bills of —.—— and he would not leſſen 
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ghandam uiam; for in ſuch an Action for the 
a Way h Flaintiſf need not make any Title, as it wa 
weden 123. and between St. John and Moody, 1 Ven. 
275. and between Bloeby, CE 
diti omnes illi quorum ſtatum de tempore cyjus, is Sur 
| — — ſhall be rejected after Verdict. To the (econ! 
he anſwered; that the. Plaintiff ought to ſhew : 
Terminus duo, — — — on Demurrer, 
| but after à Verdict it is helped; ſor the Jury — 
cat the Plaintiff —— not 1 
1 1 what Place it begins. | 
, Met} in fg dn wana - A y 
A third Exception — 0 dhe 
Court ſaid nothing to the ſecond or third Exception, but up- 
that the Declaration would have been good without the Alle- 
gation of any Title in the Plaintiff 3 as it was ſettled in the 
Cafe between Stroud and Bird; but as the Plaintiff hath ſet 
forth a Title by prion,” and failed in it, it is ill and 
thall not be aided: And Holt, C. J. ſaid,, that in the Time 
3 
being · a Leſſee for Years had declared that he was poſſeſſed 
ef an antient Meſſuage; for an antient Meſſuage hall be 
4 intended 
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intended to be one Time out of Memory; yet there the 
plaintiff had declared that he was poſſeſſed, and it was ſaid that 
t ought to be proved upon Evidence, as the Plaintiff had fo 
declared upon Preſcription, otherwiſe the Plaintiff could not 
recover. And Judgment in the principal Caſe was arreſted. 


Ti hompſon and Lars. In B. = Caſe 30. 


2 on the Demiſe of Charles Leach ; the Defendant Whether 
pleaded Not guilty, and a Special Verdict was found to der of Per 


der of a Per- 


this Effect, vis. Nicholas Leach being ſeiſed in Fee of the fon that was 
Lands mentioned in the Declaration, by his Will dated the N 
19th of December 19 Car. 2. deviſed them to his Brother folucly void, 
Simon Leach for Life, Remainder to the firſt Son of his Body 7 § 
begotten, and the Heirs Male of the Body of ſuch Son, Re- == 
mainder to the ſecond and third Son, QF. in Tail Male; and 
for Default of ſuch Iſſue, Remainder to Sir Simon Leach and 
the Heirs Male of his Body, and for Default of ſuch Iſſue, 
Remainder to the right Heirs of Nicholas the Teſtator, who 
died ſeiſed, and after his Deceaſe, Simon Leach being Non com- 
pos mentis, 23 Aug. 25 Car. 2. executed a Deed of Surrender 
to Sir Simon Leach, (whether ſuch a Surrender was good with- 
out the Notice of Sir Simon was doubted in. C. B. and there _ 
adjudged that it was not by three of the Judges againſt Ven- 
tris, lee 2 Vent. 198. and this was afterwards aſhrmed in Error 
brought in B. R.) After ſuch Surrender, viz. 1 Nov. 2 5 Car. 2. 
Simon-Leach had Iſſue Charles Leach the Leſſor of the Plaintift ; 
Simon Leach dies, and Charles his Son enters as in his Remain- 
Leer, and Sir Simon Leach ejects him, Oc. Wright, Serjeant, 
who argued for the Plaintift, reduced the Cate to two Que- 
ſtions; Firſt, Whether the Deed of Surrender made by Simon 
Leach Tenant for Life, he being Non compos mentis, was void 
or only voidable ? Secondly, Admitting that it was only void- 
able, whether Charles the Leſſor of the Plaintiff could avoid 
it? But by Northey on the other Side, and the Court, it was 
agreed that the ſecond Queſtion could not in this Caſe come 
into Debate; for the Surrender of Simon Leach the Tenant , 
tor Life, made to Sir Simon Leach in the Remainder 'before 
the Birth of Charles the Leſſor of the Plaintiff, had deſtroyed 
the Contingent Remainder, the which Charles claims, if ever 
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ſuch Surrender was good, notwithſtanding even if it was af- 
terwards avoided ; for if the particular Eſtate be deſtroyed 
before the Contingency happens, the Contingent Remainder 
cannot veſt, for the Remainder ought to take Effect during 
the particular Eſtate, or eo inſtante that the particular Eſtate 
determines. If a Man grants or bargains and ſells the Re. 


verſion to Huſband and Wife, ſeiſed for Life in Right of the 


Wife, the meſne Contingent Remainder is deſtroyed ; yet the 
Wife may waive the Eltate after the Death of her Huſband, 
2 Saund. 386. for (as Northey ſaid) a future Right of. Entry 
cannot ſupport a Contingent Remainder, but a preſent Right 
of Entry may: As where a Man whois Tenant for Life 
is alle, the Contingent Remainder thereupon deſcendant 
is not deſtroyed. And Northey cited Cro. Car. 102. if a Feoff 
ment is made to the Uſe of Huſband and Wife, Remainder 
to the Heirs of the Survivors, and the Huſband afterward 
makes a Feoffment, the Contingent Remainder to the Sur- 
vivor is deſtroyed. But Holt C. J. ſaid that was a very 
nice Caſe, for the Wife might avoid that Eſtate, and at the 


Death of the Huſband, as her Time to avoid it then hap 


pened, the Contingency alſo happened at the ſame Time. 
And Holt C. J. alſo ſaid, that if a Man who is Tenant for 
Life with a Contingent Remainder, makes a Feoffment with 
Condition, and afterwards enters for Breach of that Condition, 
the Contingent Remainder is deſtroyed, if the Contingency 


' happened before the Condition broken; ſo alſo if the Con- 


tingency happens before the Entry, although it be after the 
Condition is broken; for a Title of Entry is not ſufficient 
to {ſupport a Contingent Remainder, no mere than a future 
Right; but if the Tenant for Life enters for Breach of the 
Condition and revives his Eſtate, and that before the Continger- 
cy happens; in ſuch Caſe the Contingent Remainder may velt 
for by the Re- entry of the Tenant for Life he is reſtored to his 
former Eſtate ; and for the ſame Reaſon here in the preſent 
Cale, if the Surrender of Simon Leach who was Non compos 
mentis was only voidable, the particular Eſtate, was {till de- 
ſtroyed by ſuch Surrender for ſuch Time as it remained in 
Force; beſides the particular Ettate was expired and determin- 
ed by the Death of Simon Leach, and how can his Heir avoid 
an Eſtate which is executed? an Avoidance is of a —_ 
att 4 «4 75 A 
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Act, and reſtores the Eſtate ; but here the Surrender of the 
Tenant for Life was in Force during his Life, and after his 
Death it cannot be reſtored or revived, for it is abſolutely 
determined and hath no Eſſence or Being at all: Wherefore 
Northey was of Opinion, and the Court with him, that the 
ſecond Queſtion might be waived, and that this was the only 
Queſtion in the Cale, viz, Whether the Surrender of a Per- 
ſon who was Non compos mentis was abſolutely void ? Northey 
argued that it was not void, for he himſelf | Simon Leach could 
not avoid it; and if it was void, it muſt be void to all Intents 
and Purpoſes, and how then can that Man's Deed be void which 
binds him himſelf ? But Holt, C. J. inclined to the Opinion 
that his [Simon Leach] Deed was void, although it might have 
been aw Force againſt the Non compos mentis himſelf, for that 
being in Force againſt himſelf is founded upon the Maxim, 
that no Man ſhall be admitted to diſable himſelf ; the 
Deed of an Infant is void, although he cannot plead Non eſt 
faftum; for when it bath all the Eſſentials of a Deed, it ſhall 
be intended that the Maker was of full Age, if he does not 
plead Nonage. Sed adjornatur. | 


\ 


Jones and Moſely. In B. R. Caſe 31. 
| : Vide ante 
THE Caſe before mentioned was now argued by Mr. Deeds + 
Brodrick for the Plaintiff, and by Mr. Webb for the De- End V's of 
fendant : And Brodrick inſiſted that the Indenture of the 2 iſt 
of January, although it might not be good as an Indenture, 
yet may be taken as a Deed Poll, and is ſufficient to declare 
the Uſes of the Fine, which not being levied purſuant to 
the Indenture of the 29th of January, but being variant 
from it in the Circumſtance of Time, any other Deed or 
Averment is ſufficient to declare the Uſes thereof, which for 
that Reaſon ſhall be governed here by the Deed of the z 1ſt 
of January. Webb on the other Side ſaid, that the Deed of 
the 31ſt of January being between Huſhand and Wife was 
void, (for the Huſband cannot make a Covenant with his Wife) 
and being void as an Indenture it cannot be taken as a Deed 
Poll. But he thought that the principal Point in this Caſe 
was, Whether the Indenture of the 2 9th of January was not 


ſufficient 
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res magis valeat, Tc. And as the Word next] may be appli. 


ſuſſicient to govern the Uſes of this Fine? The Indenture re. 
cites, That whereas a Fine had been acknowledged, c. the 
ſaid Parties ſhould levy the ſaid Fine of ſuch and ſuch 
Lands next Hillary Term; and the Fine was levied of the 
ſame Parcels and between the ſame Parties the ſame Hillay 
Term, for the Indenture bears Date within Hillary Term, 
which begins on the 23d of January; then it is to be con- 
ſidered whether the Words [next Hillary Term | ſhall be in- 
tended of Hillary Term next after the Caption of the Fine, 
or of Hillary Term next after the Date of the Indenture; the 
moſt benign Conſtruction in this Caſe ought to be made, 1 


ed either to the Caption of the Fine or to the Date of the 
Indenture, it ought to be applied here to the Caption of the 
Fine, foraſmuch as by ſuch Application the whole Conveyance 
will be good, but otherwiſe it will be deſtroyed. 03 
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FEE. The Plaintiff declares, that the Defendant; A Sa 
of 204, given to him by the Plaintiff, © wel te. 
lune on the 8 Oftober 1696. to aſſign g in brd = after 
Bank- Stock to the Plaintiff for the Sum of 36% e Tine Bel in te 
when he ſhould be requeſted before the 1 oth Day A then 3 
next enſuing; n Queſtion aroſe upon the Statute of 8 a the Ele 
& 9 V. z. c. 32 which ib b cundaf, That every Policy, pon * * 
Conn, 7 — to be made by any Perſon or erſons — A 
whatſoever,, and which hy the Tenor thereof is to he per- HF 
formed after the firſt Day of May 1697. upon wich any, 
Premium already is, or bereaſter hall be given or paid fn 
Liberty to put upon or to deliver, receive, accept or yefuſe 
any Share or Intereſt in any. Joint Stock, Tallies, Orders, Ex- 
chequer Bills, Exchequer- Ticketz, or Bank- Bills whatſoever; 
(other than ſuch Contracts, c. as are to be performed wich- 
in three Days from the Time of, the Making, ) ſhall be ut 
terly null and void to all Intents, Nc. By which Statute, 
every Contract by the Tenor of it to be performed after the 
iſt Day of May 1697, is avoided : And whethet this Contract 
which was made on the 2 gth of Octaber 1696. by which the 
Plaintif had Time to requeſt the Aſſignment of the Bank- 
Stock to. be made to him until the 1th Day of Mayi697. 
was within the Statute, and made void thereby,” was the Que- 
[tion in Debate. And Northey argued that it was not; for 
this is not a Contract, which by 8 3 it is to be per- 
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Judges of the Court ſhould be taken. And by the major Pan 


ment; and he ſaid he did not ſee any Diverſity between the 


Caſes, 
Cale 33. Ram and Thacker. In B. R. 
Where an RROR of a Judgment of the King's Bench in Ireland, de- 


1 pending here for many Vears, and the Judgment was 


— _— now affirmed. The Caſe was upon divers Acts of Settlement 


doe. made in Jreland, by which every one who accepted Letter 


* formed after the 10th Day of May 1697. For alcho? the Plain. 


tiff had Liberty to perform the Requelt of the Aſſignment of 
the Bank-Stock to him until the 10th Day of May 1697. 
which was nine Days after the Act took Place, yet ſuch Re. 
queſt might-be -made before the iſt of May, and fo the Con- 
tract by the Tenor of it was not to be performed after the 
1ſt Day of May; for a Contract to be performed after the 
iſt Day of May is intendable of ſuch a Contract which of 
Neceſſity ought to be performed after that Day, and cannot 
be performed before; but a Contract performable as well be. 
fore, as after that Day, at the Election of the Party, is not 
within the Act of Parliament, but is Caſus omiſſus; and he 
compared it to a Caſe upon the Statute of 29 Car. 2. c. 3. of 
Frauds and Perjuries, by which it is enacted, that no Adio 
ſhall be brought, &c. whereby to charge any Perſon, &c. upon 
any Agreement which is not to be performed within a Year 
from the making thereof, unleſs the Agreement be in Wr 
ting; and an Action was brought upon an Agreement by the 
Defendant to pay ſo much upon his Marriage, but without any 
Writing or Memorandum of the Agreement, and the Defendant 
did not marry within the Year: Upon the Trial at Guild-Hal 
before Holt C. J. he was in Doubt, whether that Agreement 
was within the Statute, and whether it ought not to hare 
been by Writing ? and ordered that the Opinion of the 
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of the Judges in B. R. it was reſolved, that this was Caſu 
omiſſus ; for that the Defendant might have married within 
the Year; and ſo it was not an Agreement which was not to 
be performed within a Year, and by Conſequence was not 
ſuch an Agreement as was intended by the Act of Parlis 
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patent ſhall have thereby a clear Eſtate, and avoid all former 
Settlements, or to that Effect. Waldron, the Leſſor of the 
plaintiff, Was the Iſſue in Tail and Heir Male, who claimed 
under a Settlement made by his Anceſtor on Marriage, by 
which the Eſtate was intailed, and after ſuch Settlement made 
that Anceſtor ſurrenders his Eſtate, and takes out new Let- 
ters Patent: And whether ſuch Surrender and Acceptance of 
2 new Patent had avoided the prior Settlement made a ſhort 
Time before was the Queſtion. And it was reſolved that they 
had avoided it; for. by the Settlement he had an Eftate-tail, 


which might have been docked ; and therefore ſuch Surrender 


and Acceptance {hall have the Force of a Recovery by the O- 
peration of the Statute; and fo the Eftate-tail was barred, and 


the Eſtate deſcended to the Heir General, who was married 


to Thacker the Defendant. 


Britton and Cole. In B. R 
1 for the Taking of forty· three Ewes | and two Outlawry. 


+ Lambs. The Defendant pleaded, that one Chiſwick was 


_— 


— 


Cuſe 34. 


The Mova- 
bles of a 


outlawed, and that after Outlawry an Inquiſition went; upon/Stranger be- 
which it was returned, that Chiſwick was poſſeſſed of Lands, cauchant 


where the Ewes and Lambs were taken, to the Value of 55 /. 


may be ta- 
ken on a Le- 


per Annum, and afterwards a Levari facias iſſued out of the vari faciar. 


Exchequer, commanding the Sheriff to levy the faid Value 
out of the Iſſues of the ſaid Lands; upon which the Sheriff 
made out his Warrant to A. and B. to levy, c. To whom 
the Defendant ſhewed the ſaid Ewes and Lambs, being levant 


and couchant upon the Land, and prayed them to make Ex- 


ecution, Nc. which is the {ame Treſpaſs upon which, &c. 
Upon this Plea the Plaintiff demurred. And after divers Ex- 
ceptions to the Pleadings; and divers Arguments to the Mat- 


ter of Law, the Court now declared their Opinion. And 


Holt C. J. who ſpoke for the reſt of the Judges, declared, that 


the Court was of Opinion, as to the Matter of Law, with 


the Defendant ; and this was the Caſe: Chiſwick was outlawed, 


| Inquiſition goes, upon which it is returned, that he had 


d to' the Value of 55 L per Aunum; afterwards, upon a 


Levari facias, the Cattle of a Stranger levant and couchant 


upon 


} 
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Land are taken and ſold: And it was the Opinion 
——— that the Cattle of a Stranger may well be {og 
in ſuch a Caſe, for they are the Iſſues of the Land; the 
Statute of Weſtm. 2. 13 Ed. 1. 39. explains what ſhall be 
accounted Iſſues of Land, (to wit) Rents, Corn, and al 
Moveables ; the which Word | Moveables | extends to Cattle 
The Cattle of the Owner of the Land are Iſſues without 
Queſtion, and fo are alſo the Cattle of a Stranger levant 
and couchaat; for the Statute makes no Diſtinction, and the 
Words of the Statute are general, viz. all Moveables. An. 
other Reaſon why the Cattle of a Stranger may be taken upon 
a Lari facias is, becauſe the Land is the Debtor to the King; 
and if the Cattle of a Stranger could not be taken when they 
are levant and couchant, the King may be defeated of all the 
Profits; for the Perſon outlawed may make a Contract with & 
Stranger to depaſture his Cattle, and ſo avoid the Effect af 
the Outlawry; for ſuch a Contract cannot be diſcover'd, or 
if it- be, there can no Levy be made by the King. The 
Writ of Levari facias commands the Sheriff, that he levy 4: 
exitubus terre; and if there are not any Iſſues upon the Lang, 
but only the Cattle of a Stranger, and thoſe cannot be taken, 
the King cannot be anſwered with any Profit. The Cattle gf 
the Party outlawed cannot be the only Things to be taken, 
for he hath no Goods, all his Goods are forfeited to the King; 
and therefore if it were ſaid, that his Cattle only ought to 
be taken, it muſt follow that the King ſhould be ſatisfied out 
of his own proper Goods. But it ought: to be conſidered: 
what Proceſs iſſue out of the Exchequer, for the better Un- 
derſtanding of this Matter ; the Proceſs of Capias extends to 
the Perſon ; the Proceſs of Fieri facias extends only to the 
Goods and Chattels of the Perſon himſelf, but not to thoſe 
of, a Stranger; another Proceſs is the Extendi facias, and this 
is only an Extent upon the Land; another Proceſs is called 
the Long Capias, the which contains all the precedent ones; 
for by this it is commanded, that the Sheriff take the Body, 
levy the Goods and Chattels, and extend the Land of the 
Debtor ; but in none of theſe Proceſſes can the Goods of a 
Stranger be taken: But the Levari fqcias extends to the Iſſues 
of the Land; the Land is the Debtor, and all Moveables upon 
the Land may be taken; and therefore it is adjudged Co. Eliz. 

1 | 431. 
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; 1. Stafford and Bateman, that upon a Fieri facias 8 
& 1 Strangen could not be ſold for a Debt to the Queen. 


Goodwin and Bearbank. In B. R. c 35. 


J Udgment againſt a Teſtator, and a Stire Facias was-brought Fifteen 


thereupon againſt the Executor, bearing eſte the 24th of > yank 
October, and returned die lune prox' poſt mens" Michaelis, which Retro of 
was in Truth the 3 1ſt of October; then the ſecond Scire fa. gw, in 
cia bore Teſte the 3 11t of October, and was returnable die lung cluſive is ſuf- 
prox poſt Craſtinum animarum, which was the 7th of Nov. 2 
And now it was moved by Sir Barth. Shower, that the Scire 
facias was erroneous ; for there are not fifteen Days between 
the Teſte and Return of the Scire facias, but only fourteen. 
S:d non allocatur. For it was anſwered by Broderick, and agreed 
to by the Court, that it was right; for between the Teſte and 
the Return of the firſt Scire facias there are ſeven Days exclulive, 
and between the Tzſte and Return of the ſecond Scire facias 
there are ſeven Days excluſive; ſo between the Teſte of the 
firſt and the Return of the laſt Scire facias there are four- 
teen Days excluſive, and fifteen Days incluſive, which are 
ſufficient; and ſo it was reſolved between Leving ſtun and 
Stoner, B. R. Mich. 34 Car. 2. which is reported 2 Fon. 228. 


And in Levingſton's Caſe the Court would not take Notice 
by the Almanack of the Day of the Month, in order to avoid 
the Scire facias. _ bt 
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Eve 36. Heylin, Executor of Read, and Captain 


Vide I Salk, | H . 
; uu. 

. W . ft 85 L 

il Pom . [Ndebitatus Aſſumpfit for Goods ſold and delivered by the 


will avoid L Teftator to the Defendant. The Defendant pleaded Nu 
— Aſſumpfit infra ſex annos, and at the Trial before Holt C.]. 
at Guild-Hall, the Evidence for the Plaintiff was as follows, 

That the Goods were Sold and Delivered to the Defen- 
dant by the Teſtator in the Year 1688 ; that within three 
Years now laſt paſt (ſo more then fix Years had elapſed 
ſince the Cauſe of Action had accrued) the Defendant pro- 
miſed, if the Plaintiff could prove his Debt, he would pay 
it; and whether this Evidence proved the Iſſue for the 
Plaintiff, Holt C. J. doubted at the Trial, and directed the 
Matter to be moved for the Opinion of the Court. And it 
was agreed by the whole Bench, that if a Man is indebted 
to another, and fix Years elapſe afterwards, and then the 
: | Defendant promiſes Payment and acknowledges the Debt 
within fix Years before the Action brought, Evidence of 

ſuch Promiſe and Acknowledgment is good to maintain an 
Action, where Non Aſſumpfit infra ſex annos is pleaded ; but 

if a Man after the ſix Years acknowledges the Debt, but 

does not promiſe the Payment, it ſhall not charge him; by 

Rokeby J. But Holt, C. J. ſaid, that it had oftentimes 

been held that an Acknowledgment of the Debt without 
Promiſe of Payment by the Defendant was ſufficient to 

* charge 
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charge him, and this he thought was good Law, but that 
it had been held otherwiſe alſo; and it was agreed by the 
Court, that if the Plaintiff had declared upon a ſpecial 
Aſſumption, vi. that his Teſtator having fold ſuch Mer- 
chandize to the Defendant, the Defendant, in conſideration 
chat the Plaintiff could prove the ſaid Debt, promiſed that 
he would pay and content the Plaintiff the ſaid Sum of 
Money, and had averred that his Teſtator had ſold the 
Goods ; the Defendant upon ſuch ſpecial Declaration would 
have been chargeable, and the Plaintiff. in ſuch a Cale 


needs only to alledge that the Teſtator had ſold, for the 


Proof of the Debt will be brought in in the ſame Action. 


But the Doubt was upon ſuch a conditional Promiſe after 


the Action was barred by the Statute, whether that ſhould 
give an Action founded upon the firſt Contract; if it had 
been made before the fix Years had been paſſed after the 
firſt Contract, Holt C. J. thought it would have been 
ſufficient although fix Years had paſſed before the Ac- 
tion commenced 3 but here ſeems a Diverlity, for the 
Action is gone before this conditional Promiſe is made. Sed 


And now Hol C. J. faid that he had talked with all the 
ſudges of England, and that ten of them upon Conſideration 


agreed that ſuch a Parlance, as prove it due and I will pay you, 


after {ix Years elapſed, was ſufficient Evidence for the Plaintiff 
to maintain his Declaration, upon Non Aſſumpfit infra ſex an- 


, pleaded. For the Defendant here makes an expreſs 


Promile 1 will pay you, but it is conjoined with this Condi- 
tion prove it due; ſo he expreſly promiſes Payment upon 


Proof of the Debt, which Proof may be made in the fame 


Action. And they all agreed alſo, that if y Man acknow- 
ledges a Debt after ſix Years elapſed, it\ is good Evi- 
dence of an Aſumpfit, upon Non Aſſumpfit ipfra ſex an- 
nos pleaded, for the Jury to find a Verdict for the Plain- 
rift, but it is not a Matter upon which, if it were 
found ſpecially, the Court will give Judgment for the 
Plantif, And Rokeby reſembled it to the Caſe 10 Co. 57. 
4. Demand and Refuſal is Evidence of a Converſion, but 
it it is found ſpecially, the Court cannot adjudge it to 

be 
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HIS Term Sir Henry Gould, Nur. F at 

_* ceived Letters 8 to be a Fudge ” the Coy 1 
Bench, in which Office he ſucceeded Sir Samuel Eve, Kor 

in the Summer Aſſiſes died upon the Circuit. 
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The Governors of the Bank of E neland and Caſe 37; 
Newman. 


Jeuner for Money lent; and upon Motion for au of of Exe 
new Trial, the Cale appeared to be this: One Bellamy Tue” 
gives his Bill of Exchange to Newman, payable to him or * of 
Bearer on the 1ſt of April enſuing ; before the iſt Day of April: 


[ tantamount 
Newman diſcounts the Bill with the Governors of the Bank, for the Re- 


who ſent the Bill after the Day to Bellamy, and he acknows- © ha 
ledged it, but it was not paid; on the 8th of June enſuing, 
beſore Payment of the Bill, Bellamy becomes inſolvent; for 
which Reaſon the Bank came upon Newman, and brought 
this Action; and a Verdict was found at Guild-Hall for the 
Plaintiff, But the Court granted a new Trial for two Reis 
ſons; Firſt, For that the Bank having diſcounted the Bill with 
Allowance, it was a Purchaſe in them of the Bill. Secondly, 
The Bill was not received at the Day when the Bill was 
good, and Bellamy ſolvent, which Delay was Laches in the 
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c 3.  Foeſon and Moor. 
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An Attn CTION upon the Caſe. The Plaintiff declars 
9 that he was poſſeſſed of two Coal Mines in B. and 


Nuſance bad provided a large Stock of Coals, and the De 
ele Ba. fendant malicioſe intendens proficuum carbouum. pred totalia iſ 
mage to the perdere & deprivare altam Regiam viam per quam emptores (m. 
not laid, bonum in Carbonar pred' carriare præd carbones ire & tranfire i 
fuerunt cum lapidibus obſtupavit, per quod the Plaintiff loſt diven 
Cuſtomers, who Carbones pred' emere voluerunt & pred: carboug 
multum damnificati & depretiati fuerunt ad damnum,- Wc. Upon 
Not guilty pleaded and a Verdict for the Plaintiff, it was moyed 
in Arreſt of Judgment, that the Action was not well brought, 1 
And aſter at the Bar, the Cale was ſolemniy ar 

gued by the Bench; and Turton and Gowld Juſtices, were of i 
Opinion that Judgment ſhould go for the Plaintiff, and it wi 
granted by them, that for a general Nuſance an Action df 
the Caſe lay not, but here is a ſpecial Damage alledged 
The only Queſtion is, Whether this ſpecial Damage is {ub 
ficiently alledged in that which follows the per quad, where 
it is not {aid what Cuſtomers the Plaintiff had in certain, or 
that he had any Cuſtomers at all? And it was held by thoſe 
two Juſtices that the Damages were well alledged after the 
per quod, Cc. and that there was ſufficient Certainty, for 
there is no need of more Certainty than what is ſufficient to 
ſnew that the Plaintiff is damnified. In an Action upon 
5 | the 
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the Caſe for diverting the Water-Courle of a Mill, per quod 

profcuum molendini ſai amifit, this ſufficeth without an Alles 

pation that he had any Cuſtomers who would have ground 

at his Mill; and Gould J. took a Diverſity between ſuch 

Caſs where the Damage accrues by one particular et, 

(or there it ought to be alledged with Certainty and where 

by divers Acts, for in the laſt Cale there cannot be any 

W {ch Certainty; as here the Plaintiff cannot well know what 
Cuſtomers he loſes, and perhaps did not know all his Cu- 

ſtomers, and cited a Caſe between Baker and Moor, Hill, 

8 V. z. rot. 316. in C. B. where it was held that the Plain- 

tiff need not afſign in Certain what Perſons could not come 

to bis Houſe, for the Plaintiff declared that he had a Houſe 
and a Way to it, which the Defendant ſtopped up, per 

ad the People could not come to his Houſe, Qc. but for a+ 

W nother Reaſon, Judgment in that Caſe was given for the, De- 

W &endant-; and he cited 2 Jones 156. Hob. 284. 2 CG. 10. 

And Gould J. was of Opinion with the Plaintiff for another 

Reaſon, which was, becauſe this Action was againſt a Wrong» 

(oer, and compared this Cale to thoſe of &. Jahn and Mood) 

end Stroud and Birt. ide ante). But if this Declaration 

WT would not have been upon Demurrer, yet it was held 

by both of them that the Verdict had aided it; and many 

Wy Cales were cited where a Verdict had aided Things not cer- 

WT tainly expreſſed. Allen 22. 1 Leon. 236. - 1 Roll; 03.1 Vent. 

z. 2 m. 114. But by Hob C. J. and Rokeby J. Judgment 

in this Caſe ought not to be for the Plaintiff, by Reaſon that 

bor a general Nuſapce an Action upon the Cale lieth not, (as 

ite is granted) and the Offence here is a general Nuſance; A 

and, 28 Holt C. J. ſaid, the Offence being in the Highway, that 

nde it a gener , and although the Plaintiff inhabits 9 

near it does not give him a Property in 

ſuch Way; and in all the Caſes where an Action upon 

the Caſe lieth the Plaintiff hath a Property, as in the Action 

for diverting the Water-Courſe to a Mill, the Plaintiff had 

a Property in the Water-Courſe ; ſo in the Caſe between 

Baker and Moor, that was a private Way in which the Plain» 

tiff had Right; and he cited 3 Cro. 664. 2 Smd 115. 

And Rokeby J. ſaid the Reaſons why an Action lieth not for. a 

general N are, firſt, becauſe the King is er 
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the Remedy for a general Nuſance. Secondly, For the 
voidance of Multiplicity of Suits... But it is objected. that 
here is a ſpecial Damage, which was denied by Holt and 
Rokeby, for the Damage in general was done in the Highway; 
and as the Plaintiff ſuſtained Damage, all thoſe who pals that 
Way have Damage alſo ; the Plaintiff may have more Incon- 
venience, but hath no other Damage but what is common to 
others. In an Indictment for a Nuſance in the Highway, 
it is laid Ad commune nocumentum omnium per viam illam euntium 
& tranſeuntium; and the preſent Caſe is, that the Defendant 
3 had made an Annoyance to all that paſs in the Way where 
he had thrown down his Rubbiſh ; the Plaintiff hath no 
any particular Damage. And Hole C. J. 1aid, that the Ds 
mage on which an Action is founded, in ſuch. a Caſe, ought 
to be one peculiar and extraordinary Damage. And Rokety |, 
ſaid, chat it ought not only to import a Damage but a. Jen 
alſo; and as to the Cale 27 H. 8. where a Man had 
Houſe on the one Side of the Highway: and Land on the 
other Side, and had not any Paſſage from his Houſe to hö 
Land, but only croſs the ſaid Highway, there the High 
being ſtopped, Fitaherbert held that he might have an, Action, 
but Baldwin was of a contrary Opinion; and Holt C. J. ſaid 
that the Law hath been according to the Opinion of Baldwiz 
ever ſince, and denied the Caſe 2 Fones 156. to be Law a 
it is there reported; and theſe two judges agreed that if n 
Action were maintainable, the Declaration here is not ſufficient 
for the Damage ought to be certainly alledged, that the Ooum 
may Judge in what the particular Tort and Damage conſiſt 
if the Declaration had ended at per quod, it had not been {uf 
ficient, then the Allegation afterwards is not ſufficient, for 
the Cuſtomers are uncertain and not known. And Hot C.] 
denied the Caſe 1 Rolls Abr. 63. k 
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Amend. M Fieri facias bore Teſte on a Day out of Term, and whe: 
9s doggy ther it was amendable, or not, was the. Queſtion; and 
it was granted, that a Writ of Enquiry is amendable 
Gods. 78. for there is the Roll by which it may be amend- 


5 ech 


die Term Sant Trin. 11 Will 3. 61 
. — — — * — —— tin = "og z 
el; ſo a Venire facias, Oc. for there is an Award by which | 


it may be amended, and in the preſent Caſe the Court 
would amend the Fieri facia if it could; but there is no A- 
ward upon the Roll for the Heri facias by which the Amend- 
ment can be made. e 


110 


p - 
_ : 


The King and Harris. In B. R. Cale 40. 
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AX Indictment upon the Statute of 8 H. 6. for a Forci- Reftitution 
ble Entry, was found before the Juſtices of the Peace, aut tobe 
but no Reſtitution was awarded at the Time of the Convic- 4iately upon 
tion, but at the End of two Years and a half Reſtitution o Pn 
of the Poſſeſſion upon this Indictment was awarded to the bie Fatty. 
Party ouſted ; and now upon a Motion (after Deliberation) 
Reſtitution was granted by the whole Court; for as the Indict- 
ment was found, Reſtitution ought to have been awarded im- 
mediarely, for the Intent of the Statute was to give a preſent 
Remedy, and for that Reaſon does not delay it till the Quar- 
ter- but impowers 'a private Juſtice to put the Act 
in Execution; but if he does not reſtore the Party ouſted, he 
does not put the Act in Execution as required. And Holt C. I. 
grounded his Opinion upon 8 Co. 120. Bonham's Caſe towards 

mpriſoned upon the Statute of 
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the End: If a Man is 1 | 
Joe to be committed immediately, and there it is faid that 
the Offenders immediately, and for the ſame Reaſon ought they 
upon 8 H. 6. to make Reſtitution immediately. rx. 
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Vide 1 Salk. arne 
e HE Caſe was this: John Fd ſeilad of the Land h 
— a +4 Queſtion in Fee, upon the Marriage of bis 800 
—— ſettles it to the Uſe of himſelf for Life, afterwards 
| x to o the Uſe John his Son for ninety-nine Tears, if he ſo long 
| Lived, afterwards to the firſt, ſecond, third and fourth Iſlue 
| | of; Jobn the Son in Tail Male; Remainder to the Hears Male 


of the Body of John the don; demeter in Jobw che Father, 
and. the Heins Male of his Body; Remainder 0 the right 
Heirs of John the Father: —— John Floyd the Father 
makes his Will, and thereby deviſes, (he having; Iſſue hi the 
Son by ane Venter, and three Sans, by another Venter, tix 
Thomas, Paul and Puter, ) that the ſame Land, after the Death 
of Jahn his Son without Iſſue Male, Mauld go to Thomas: hi 
Son, and the Heirs, Male of his — Thomds ſhould 
die without Heirs Male of his Body, to Paul and the Hein 
Male of his Body; and if Paul ſhould die without Hein 
. Male of his Body, his Brothers then not being living, then 
to Peter and the Heirs Male of his Body; then takes Notice, 
that he would have the Eſtate continue in his Name and Po- 
ſterity; but if there ſhould be no Heirs Male, then he limits 
it to the Heirs Female, c. In the Year 1669 Paul dies 
without Iſſue; in the Year 1674 Thomas dies and leaves Iſſue, 
unglex whom the Defendants claigh; in the Year 1679 Pa 
dies, having Iſſue the Leſſor, of the Plaintiff; in the Year 
1684 * dies without Iſſue, but had firſt ſuffered à Reco- 
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very to the ſame Uſes as are limited by the Will; this ſeemed 
to be the Effect and Subſtance of the Caſe; in which the 
Queſtion was between the Son of Peter, the Leſſor of the 
Plaintiff, and the Aſſignees under Thomas.. And Holt C. J. 
gare Judgment for the, Plaintiff, and delivered the Opinibn of 
the whole Court for the Plaintiff. And the firſt Queſtion 
was, whether the Remainder limited to Peter was a Contin- 
gent Remainder, . or, a Remainder. veſted ?, If it were a Con- 
tingent Remainder, Judgment would have been for the Defens- 
dant. And it was objected from the Bar, that the Remainder 
to Peter was contingent, for that the Words limit it to him 
after the Death of Paul without Iſſue Male, his Brothers then 
not being living; ſo that Peter was not to have the Land 
if his Brothers were living, when Faul died without Iſſue. 
But the Court held this to be a Remainder veſted; for the 
Words | his Brothers then not being living] are no moe chan 
2 Repetition of what was before expreſſed ; the Deviſe was 
to Thomas and the Heirs Male of his Body, then to Nui and 
the Heirs Male of his Body, then to Prrer and the Heirs 
Male of his Body; fo that Peter could not take if this Bro- 
thers were living, for Thomas and Pani muſt be dead before 
the Eſtate could come to Peter; ther t it be expreſſed 
in direct Terms, that Prrer ſhall not have the Eſtate; but only 
after the Death of Faul without Iſſue, his Brothers then not 
being living, which was implied, (for the Eſtate of Thomas 
and Paul could not be determined during the Time that they. 
were living,) ſuch Expreſſion or Repetition of Words which 
were contained in the prior Limitations ſhall not make the 
Remainder to Peter to be contingent; then ſuppole the Re- 
mamder to Peter were upon a Contingency; when Paul died 
without Iſſue Male, his Brothers then not being living, the 
Contingency would have „and the Eſtate of Peter - 
ought then to veſt : But put the Caſe, that Thomas had died 
baving a Son, and Paul had then died without Iſſue, the Bro- 
thers of Peter then not being living; if ſuch Conftruftion be 
made, that the Eſtate of Prrer then would have veſted, Vio- 
lence would be done to tlie firft Words of the Will, which 
glue an Bſtate to Thomas und the Heis Mule df is: Body; 
but the Eſtate of Thomas did not detonmine during. the Life 
ok his Son, and yet the Eftate of Peter commenced in the 
* - < Lite 
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L of the Son of Thomas ; if it was to commence when 


Contin happened, ſo as to make the Eflate of frre 1 
2 - Contingency,” this would contradict th * 
reſs Limitation and Words in the former Parr of the Will I men 
Belides, the Intent of the Teſtator appears to be, that the fore 
Eſtate ſhould continue in his Name and Polterity ; and by this 
ſuch Conſtruction, as makes this to be a Contingent Remain. WF « 9 
der, it might happen that the Heirs Female, who are not of Wil « 
the Name of the Deviſor, might inherit before the Heir : * 
Male are extinct (ſor the Limitation is to the Heirs Female by t 
in the laſt Clauſe of the Will): As put the Caſe ; Peter ha. 1181 
ving a Son and a Daughter, Paul dies without Iſſue, Tm WW :. . 
ſurviving, who afterwards dies without Iſſue; here the * 
Contingency does not happen; for Thomas was alive when N 
Paul died without Iſſue, and fo the Limitation to Peter and But 
his Heirs Male will never take Effect, contrary to the exprek Floyd 
Intent of the Deviſor. And Holt C. J. cited Cro. Car. 185. Toad 
ding and Spalding, which is an expreſs Authority in Point; den 
there a Man had three Sons, and deviſed Lands to John and that 
the Heirs of his Body, after the Death of A. and other Lands Phd 
to William and the Heirs of his Body, and other Lands to wars 
Thomas and the Heirs of his Body; and if Joby died during "Rr 
the Life of A. then his Land to 80 to Milliam, Tec. Jobs did Male 
die in the Life-time of A. but left a Son of his Body ; and it FAC 
vas reſolved, that William ſhould not have the Land; becauſe 107. 
Jobn did not die without Iſſue; for by the Limitations to the An 
other Sons it appears that the Deviſor intended an Eſtate- misch 
tail to all of them, and it was not to be conſtrued a Contin- 2 
nt Remainder, or Limitation to Juhu, to abridge the expreſs Grant 
imitation to him of an Eſtate-tail. So when a Man de- 8 
viſed his Houſe after the Death of his Wife to his Son, then hae | 
as follows, And if my three Daughters, and either of them, could 
< over-live their Mother and Brother, and his Heirs, then ment 
they to have it, and after them J. M. and R. . Wc. and © Jo 
whether this was a Contingent Eſtate, and whether it were: Life. 
performed, two of the Daughters dying in the Liſe- time of 50 T , 
their Brother, were the Queſtions? And it was reſolved, that his B 
this was no Limitation Contingent, but ſhews when ic ſhall Tug 
commence. 2 Cro. 416. Sant] * 
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But ce was md by Trick 1 That here was 
an exetutory Deviſe to Thomas and his Heirs' Male, to com- 
mence after the Death of Jobn without Iſſue Male, and there · | 
fore it is void; for the Limitation made by the Teſtator is 
this, © After the Death of my Son John without Heirs Male 
« of his Body, I give the ſaid Lands to Thomas and the Heirs 
„ Male of his Body, &c.” ſo that Thomas could have no Eſtate 
until Joby was dead without Iſſue Male. And it was agreed 
by the Court, that if a Man ſeiſed in Fee in Poſſeſſion deriles 
his Land to another after the Death of 4. without Iſſue, it 
is a void Deviſe; for the will never expect ſuch a re- 
mote Contingency, as the Death of another — Iſſue, 
and therefore the Deviſe upon ſuch à Contingency is void: 
But here is not an executory but a preſent Deviſe; for John 
Flozd the Father was ſeiſed in Fee of the Reverſion after the 
Death of John his Son without Iſſue Male, which Reverſion 
he had Power to diſpoſe of by his Will; then as he deviſed 
that to Thomas and the Heirs Male of his Body, after the 
Death of John without Iſſue Male, ſuch Deviſe was an im- 
mediate Deviſe, which was then veſted in the Deviſee; and 
the Words after the Death of my Son John without Heirs 
Male of his Body,] only ſhew when the Deviſe ſhall take 
Effect in Poſſeſſion. And he compared it to the Cafe 10 Co. 
107. A Leaſe was made for ninety-nine Years, if the Leſſee 
ſo long lived; and afterwards the Leſſor granted the Land de- 
miſed to another for Life, Habendum Ae the Death, Surren- 
der or Forfeiture of the Leſſee; this was adjudged a good 
Grant for Life, and the Habendum only ſhewed when it was 
to come into Poſſeſſion. It was alſo objected by Wright Serj. 
that here John Floyd the Father had * an Fftare-tail and 10 
could not make a Deviſe of it; for by the Marriage Settle- 
ment the Eſtate was limited to Joby the Elder for Life, then 
to John the Son for ninety- nine Years determinable on his 
Life, then to the firſt, ſecond and third Son of John the Son 
in Tail Male; then to John the Son and the Heirs Male of 
his Body; Remainder to John the Father, and the Heirs 
Male of his Body; Remainder to the right Heirs of John the 
Father; ſo John 24 Father was ſeiſed for Life, with à Re- 
mainder to him in Tail Male, the Remainder to him in Fee, 
8 \ * and 
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the Deviſor had the Reverſion in- him, and not the Remains 7 | 


verſion and Remainder is agreed 2 Co. 51. 4. If there be Te- : 
© nant in Tail, Remainder in Tail, and he in the Remainder 


Grant is void; for his Grantee cannot have any Benefit by 


the Will could not ſtand with the Rules of Law, the Reco- 
very ſuffered by John the Son, being to the ſame Ules as the 


tiff. And therefore Judgment was given for the Plaintiff, 


and by Conſequence the Deviſe made by him was void. And 
it was agreed by the Court, that if John the Father had no 
more than a Remainder in Fee, his Deviſe would be void; i 
for he would have given no Eſtate by the Wil, but what the 
Deviſees would have had by Force of the Eſtate- tail; for upon 
the Death of John the Son without Iſſue Male, by Force of i 
the Eſtate limited to John the Father in Tail Male, the Land 
would deſcend to Thomas and the Heirs Male of his Body, 
then to Paul and the Heirs Male of his Body, then to Peter 
and the Heirs Male of his Body, in the fame Manner as it ; 
deviſed to them, and afterwards to the Heirs General of the 
Deviſor; then they would not have taken by the Will, but by 
Deſcent. But in this Caſe John the Father had not the Fe 
in him by Way of Remainder, but it was in him as his oli 
Reverſion; then as he deviſed that to Thomas and the Hein 
Male of his Body, Thomas had an Eſtate-tail hors the Rexel 4 
ſion; for when a Man creates an Eſtate-tail, the Tenant in 
Tail holds of him in the Reverſion, who holdeth of the Lord 

aramount; and therefore after this Deviſe John the Son i 
ſhould hold of Thomas, to whom the Reverſion was deviſed; 
and if the Lord avow, he ought to avow upon Thomas as hs 
true Tenant, and not upon John; and for the Reaſon, that 


der, the Deviſe is good. And this Diverlity between a Re 
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T Queſt 
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grants his Eſtate during the Life of the Tenant in Tail, the 
it; but if there be Tenant in Tail, Reverſion in Fee, and he 
in the Reverſion grants his Eſtate during the Life of the Te- 


nant in Tail; this is good, for the Grantee ſhall have the 
Services which the Tenant in Tail ought to perform ; but if 


Deviſe, will make the Eſtate good to the Leſſor of the Plain- 
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Gaze and Acton. 9 Will. 3. rot. 293. In c. 
B. R. ds 1 Salk, 
Carth. 511. 


EBT for Rent againſt the Defendant as Adminiſtratrix whereMar- 
due in the Life-time of the Inteftate. The Defendant . 
pleaded, that the Inteſtate in his Life - time entered into an Ob- Bond to a 

gation to her of 2000 l. when ſhe was Sole, which was not — 0 
yet ſatisfied, and that ſhe had not Aſſets Præter, Tc. which 

ſhe retained for the Debt upon that Obligation. And upon 

the whole the Caſe appeared to be, that the Inteſtate entered 

into an Obligation to his Wife dum ſola in her own proper 

Name; the Condition of which was, that if the Inteſtate, 


with whom a Marriage was then intended by the Defendant, 


: W ſhould leave her worth at the Time of his Deceaſe the Sum of 


1000 l. in Goods and Chattels, or if his Executors or Ad- 


WE miniſtrators ſhould pay her 1000 J. within fix Months after 
his Deceaſe, then the Obligation to be void. Afterwards the 


Obligor and Obligee intermarried, the Husband died, and the 


wife took out Adminiſtration; and'to the Action brought for 
Rent on Leaſe due from the Inteſtate, the Defendant pleaded 
Retainer to ſatisfy this Obligation. And the Queſtions were 
= wo; Firſt, Whether an Adminiſtrator could plead a Re- 
WT tainer for Debt upon a Bond to an Action of Debt for Rent? 
Wy Second, Whether the Obligation was not diſcharged by the 
Intermarriage of the Obligor and the Obligee ? As to the firſt 
Queſtion the whole Court agreed, that an Executor or Ad- 
miniſtrator might plead a Retainer for Satisfaction of a Debt 
on Bond to an Action of Debt for Rent, for they are of 
equal Degree; and then a Man may retain for the Satisfac- 
ron of a Debt due to himſelf againſt another Debt not being of 
an higher Nature; and fo econtra, a Man may retain a Debt 
due for Rent againſt an Action for a Debt on Bond; but the 


Cale of Godfrey and Newport, 2 Vent. 184. is good Law ; for 
if an Action be brought for Rent due from a Teſtator, the 
Executor ſhall not plead a Bond made by him not yet ſatiſ- 


ned, nor econtra; for being of an equal Degree, one cannot 


e a Bar to the other; and in ſuch Caſe there is no Diffe- 
8 2 4, 5 rence 
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rence between Rent due upon a Peale by Parol and a Leaſe 
by Indenture; for in both Caſes the Rent is of the ſame Qu. 
lity, and the one may be retained againſt a Debt due u 
Bond, as well as the other. [Vide the Cafe Paſ. 5 Ann. i, 
c. B. between Stonehouſe and Ilford accordant. | As to the other 
Point, it was reſolved by Turton and Gould Juſtices, that the 
Marriage in this Caſe was not a Diſcharge of the Obligation, MW 
Gould ]. admitted, that the Feme before Marriage might hae 
releaſed the Obligation; and that by the Marriage ſhe mad, 
a Releaſe or Extinguiſhment of all preſent Contracts to he 
performed in futuro, in preſenti, or upon a Contingency : Bu 
they ſaid, that here was not any Thing to be performed du. 
ring the Coverture; and the Obligation could not be ſuel i 
during the Coverture, then the Marriage muſt be only 
Suſpenſion, and not an Extinguiſhment of the Debt due by 
Virtue of the Obligation; for it does not become due till a: 
ter the Death of the Husband ; the Condition is Parcel « 
the Obligation, and by the Condition it appears, that nothing 
is due until after the Death of the Husband, and the Obl- 
gation cannot be put in Suit until the Condition is broken, 
28 H. 8. 31. Beſides, here it was the expreſs Intent of the i 
Parties, that the Obligation ſhould be of Force after the 
Death of the Husband; the Marriage is mentioned in the 
Condition, and Modus & condentio vincunt legem. And this x Ml 
not like the Caſes which make the Marriage to be a Releaſe of Mi 
a Debt, and which are founded upon an abſolute Contra, MW 
for here the Contract is qualified; and they relied upon the i 
Caſes 26 H. 8. 7. b. If a Man gives Bond to his Wife when 
Sole, and they marry, and are afterwards divorced ; Debt 
lies after the Divorce. A Man promiſes a Woman, that 1 
the ſurvives him he will leave her 100 J. and afterwards they 
intermarry, and the Wife ſurvives; ſhe ſhall recover in 4. 
ſumpfit againſt the Executor of the Husband, for the Lav 
will not make a Releaſe againſt the Intent of the Parties; and 
the Marriage, which was the Cauſe, does not deſtroy the Pro- 
mile created by it. Hob. 24. b. Hutt. 17. And altho' H- 
bart differed in Opinion, yet he agreed, that an Obligation I 
ſhould be in the ſame Cate as a Promiſe; and in Caſe of 
{uch a Promiſe, it was alſo reſolved, that the Marriage is no 
: a Re· 
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a Releaſe; and this was affirmed in the Exchequer· Chamber. 
2 (ro. 571. In every Cale Marriage doth not releaſe the 
Action of the Wife; for if a Man marries the Executrix of 
the Obligee, the Action is only ſuſpended, not releaſed, for 
after the Death of the Husband it revives. Bur Hoke C. J. 
contra ſtrongly; who ſaid, that the other Judges termed this 
a qualified Contract, plainly contradicting the Text of Little 
ton, who ſays, that an Obligation with a Condition future is 
debirum in preſenti, tho payable at a future Day, and may 
be releaſed by the Words All Demands”; and the Words of 
the Lien are in the preſent Tenſe, cognovit ſe teneri, and not 
in the future, and for that Reaſon the Marriage is a Releaſe. 
For firſt, A Man cannot be indebted to his Wife. Secondly, 
As by the Condition the Payment is not required during the 
W Coverture, yet an Obligor may pay before the Condition is 
if (forfeited ; and the Husband in fuch a Caſe might pay the 
penalty in Diſcharge of his Obligation before the Day, but 

be cannot pay it to his Wife. 11 H. 4. 40. Thirdly, 
b. Marriage is an actual Payment; for if a Stranger was 
bound to the Woman, Payment to her after Coverture 
e would not have been lawful Payment, but it ought to have 
the been made to the Husband. F ourthly, The Husband ac- 
quired it by the Marriage; for if a Stranger had been bound 
to the Wife, the Husband might have releaſed it; and he 


. ſaid, that the Caſes cited do not warrant the contrary Opi- 
d. nion; the Marriage of the Obligor with the Executrix of the 
de Obligee is not a Releaſe, becauſe ſhe had it in auter droit, to 


With Uſe of the Teſtator ; and for this Reaſon, if a Man poſs 


Del; eſſed of a Term either as Executor, or in Right of his Wife, 
at it purchaſes the Inheritance, the Term is not merged z other- 
cher viſe if he were poſſeſſed of the Term in his own Right. 
W Vhere the Man and his Wife were divorced, as the Caſe was 


5 H. 8. the Marriage was avoided ; and he ſaid, that he 
geed to the Caſes 2 Cro. 571. Hob. 216. But there is as 
uch Difference between thoſe and the preſent Caſe, as 
ere is between a Condition precedent and ſubſequent ; for 
bhough the Promiſe is made in præſenti, yet the Action or 
ee Duty thereupon is future and conringent, and until a 
each happens no Action or Duty ariſes; but in an Obliga- 
1 tion 
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But the other Judges for the Defendant. 


on thi Lien or Duty is immediate; and if ſuch a Promiſe 
had been made by a Stranger, the Husband could not hate 
releaſed it, for no Poſſibility of a Duty was accruant to the 


Haſband. But if the Wife had a future Right, which by Poſh. 


bility might happen during the Coverture, there the Husband 
might releaſe, becauſe of ſuch a Poſſibility; and as to what 
was advanced, that the Intent of the Parties was accordant, 


the Intent of the Parties ought not to change the Efficacy of MW 


lawful Acts; therefore he was of Opinion for the Plaintif 
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The King and The Inhabitants of Chalbury. c 4 
[] PON a Certiorart the Caſe appeared to be this: Order of 


An Order was made for the Removal of a Pauper by — 2 


two Juſtices of Warwickſhire to Chalbury in Oxford- om con- | 
frire, which Pariſh did not appeal to the Order, but obtain- the World. 
ed another Order of two Juſtices to remove the Pauper from 
Chalbury to Farringdon in the County of Berks; and now it 
was moved to quaſh the ſecond Order. And Holt C. J. and 
Gould were of Opinion that the ſecond Order was ill, as 
thereby the Party was removed to a new Pariſſi; for Chalbury 
not appealing to the Order made by the Juſtices of *Warwick- 
ſhire, who lent the Pauper to them as to the laſt Place of 
Settlement, is concluded from fa ying't that Farringdon is the laſt 
Place of Settlement, for if it were, Chalbury would have the 
Advantage of it upon the Appeal. But Tirton doubted; 
and it was adjourned, eee! 


* I 


Aſhmede and Ranger. Tri rin. 11 V. 3. 70t. Caſe 44 
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TVeſpas © Juare clauſum fregit & 28 ſaccidit. The if a Lordof 
Defendant pleaded Son frank Tenement ; the, Plaintiff? — 


down Trees 


replied that the Land was Co pyhold granted to him and his where a Co- 
Heirs in, Fee; that by "Cuſtom a Copyholder ſhall have Tim- — _ 


ber for Repairs ; that his Tenement wanted to be repaired, th them _ —4 


and pa — | lieth, 


8 


le. eb, . Thould be paid; the Son of the Daughter enters and dies 
/2-#.# > without Iſſue; and the Diſpute was between the Heir Mater- 


kal of the Son who brought the EjeQment and the Heir Pa- 
<<<. 395 ternal who was the Defendant (the Son being Dead without 


——_———_ a —— — 
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and that there was not ſufficient Timber for Repairs, T, 
Which it was demurred; and Northey argued that the Lord 
of a Copyhold may cut down the Trees without a Cuſtom 
allowing him ſo to do, for the Copyholder is but a Tenane 
at Will, and cannot cut down Trees but for neceſſary Repair, MW 
and conſequently the Lord may cut them down, otherwiſe i 
Nobody have the Benefit of them. But in this Caſe MW 
where the Copyholder by Cuſtom may fell for Repairs, if 
the Lord take ſo many Trees as not to leave ſufficient for 
- Repairs, perhaps an Action of the Cafe lies, but not Treſpals, i 
But the Court thought that the Lord could not without Cu- 
ſtom cut down the Trees of his Copyholder, and if he did 
ſo, Treſpaſs would lie againſt him for it. 


— 
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Caſe 45. | Clarke and Smith. In C. B. 
3 * AK. 241 11 ., gg. | 7 
Where the ectment. Upon Not guilty pleaded a ſpecial Verdict 
65-7252 Elass found 5 ERA.” A Man ſeiſed in Fee de. 
a Man viſes Land to his Wife for Life, and after her Deceaſe to his 
doc hae next Heir at Law and to his or her Heirs ; provided ſuch 
— Sl Heir ſhould pay 1001. to ſuch Perſon or Perſons as his Wife 
ſhall bein by by Will or other legal Writing ſhould appoint, and his Land 
Deſcent, ſhould ſtand charged with the ſaid 1001, The Deviſor dies, 
ſtanding the and left a Daughter who had one Son and died. The Wife 


o — * dies without making any Appointment to whom the 100 L 


Iſſue); therefore whether the Son took by the Will [i. e. by 
Purchaſe] or by Deſcent, was the Queſtion. And it was 
— reſolved by the whole Court, that Judgment ſhould be for 
the Plaintiff, for the Heir took by Deſcent, and not by the 
Will; and it would be miſchievous if every little Legacy 
ſhould alter the Courſe of Deſcent, upon which the Heir 
might plead to the Obligation of his Anceſtor Riens per De- 
ſcent ; and here the Legatee would have had no Prejudice, 
and the Land was charged in the ſame Manner as if Con- 
ſtruction were to be made that the Heir ſhould take by = 
9 ; | | 1 cha e, 
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chaſe, and the Legatee would have the ſame Remedy in Chan- 
cery. And Treby Chief Juſtice {aid that this Proviſo makes 
neither a Condition nor a Limitation ; not a Condition, 
for the Deviſe is to the Heir; not a Limitation, for the 
Wife might make an Appointment to a Perſon not capable, 
and the Intent was not that ſuch Perſon ſhould have the Land, 
for it is deviſed to the Heir; and this Reſolution is warranted 
by the Caſes 1 Roll. 626, 3 Leon. 64. And Gilpis's Caſe 
1 Cro. 161. That if a Man deviſes Land to his Heir in 
Fee upon a Condition, his Heir ſhall take by Purchaſe, and 
the Opinion 2 Mod. Rep. by two Judges, that if a Man 
deviſes Land to his Heir, paying 201. the Heir ſhall take 
by the Will and not by Deſcent, are unintelligible and ill 
reported. For if a Man deviſes Land to his Heir charged 
with a Rent iſſuing out of it, the Son ſhall take by Deſcent. 


judgment for the Plaintiff. 
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* 1 Anonymus. 
Plaintiff Latitat was awarded againft four Defendants, who : | 
_—_— were arreſted thereupon, and gave their Appearance; 
1 ſeverally by different Attornies, and afterwards th: iſ 
only, where 


Lotter was Plaintiff was nonſuited by every one of them ſeverally, for 
awarded a- not declaring againſt them in two Terms, and 30 s. Coſk 
Defendants, awarded to every one of the four Defendants; but it wa 
— 2g held ill: For by Holt C. J. though the Plaintiff might declare 
verally by againſt them ſeverally, yet as the Writ was awarded again 
different Ar them jointly, and the Plaintiff was nonſuited before any De 

where the claration, there ought to be but one Nonſuit for all of them, 


Nonſuit was 


for not declaring againſt them in two Terms. 


Caſe 47. Day and Snelgrave. In B. R. 


18 Prohibition to the Admiralty was moved for, for that the 
the Akai Libel there was againſt a Ship for Wages due to the 


— Maſter ; and it was ſuggeſted, that the Wages of the Maſter 


Wages of a accrue upon a Contract within Land. Northey contra; That 
= of a the Maſter is but a Mariner, and the Ship is liable for his 
Wages ; and that no Prohibition will lie for them in the Cale 

of a Maſter, no more than in the Caſe of the Mariners; 2 

leaſt the Party who prays a Prohibition ſhall be compelled to 

give ſpecial Bail to the Action here. But the Court thought that 

4 Prohibition ſhould go; for a Libel there is allowable for the 

2 Wages 


ces 


a he Plaintiff had not declared well; for he ought to have 
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Wages of the Mariners only, and not of the Maſter. Raym. 3. 
And if a Prohibition” ought to be granted ex debito juſtitie, 
the Court will not compel the Party to find ſpecial Bail, if i 


is not conſented to. g ü 


Preſgrave and In B. R. Cale 48, 


N an Information or Action upon a penal Statute, brought Special Bail 
by a Perſon Qui tam, c. the Defendant need not find — 
ſpecial Bail, if it is not upon the Statute of 11 C12 Will. 3. Information 


or Action 


bor an Offence in the Exportation of Wool; and then not 9.; ten on 
W only the Penalty, but the Cauſe of Action ought to appear : Penal Su- 
Win the Writ, and the Defendant ought not to be arrefted 
upon a general Latitat with an Ac etiam bille, Tc. 


Gregory and Walcup. In B. R. ' Cale 49; 


Vide 1 Salk, 


5 ACTION upon a Bill of Exchange; and che Plaintiff Bil of Ex. 


declared, that one Milburn drew a Bill of Exchange upon — 7 bran 


eorge Walcup in London, to be paid — Plaintiff's Order cepted. 


double Uſance at Amſterdam, (and the Bill was dated the 
sch of October 1699. and by that the double Ulance expired 
be 25th of December, and by the Cuſtom of Merchants the 
erſon upon whom a Bill is drawn hath three Days of Grace 
Wor the Payment in England, and/eight Days of Grace in 


olland). The Bill was tendred to Walayp on the zoth of 
ecember, who accepted of it, by which he became liable; 


WO /uper hoc præd (the Defendant) eiſdem die & anno ſuper 
| 40 umpfit quod ipſe præd denarios in cadem billa content eidem 


bene ſolvere & contentare vellet ſecundum tenorem & effec- 


un bille pred. And it was moved that this was ill by Sir 
arb. Shower and Dee; for the Bill was not tendered or ac- 
ted until the zoth of December, which was the laſt Day 
or the Payment; then as the Defendant promiſed (as it was 


alledged) on the ſame Day, according to the Effect of the Bill, 


vas a Thing impoſſible, for the Payment was to be at Am- 


erdam, which could not be on the fame Day, and therefore 


{aid, 


3 
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ſaid, that by the Cuſtom of Merchants, if a Bill was ac 


cepted, the Acceptor obliged himſelf to make Payment to the 5 


Perſon who tendered it, &c. And Sir Barth. Shower ſaid, that 


it was proved at the Trial by a Ptiblick Notary, that if 21 


Man accepts a Bill payable at Amſterdam, he ought to aſſign 
Houſe where the Money ought to be paid, otherwiſe it is ng 


a good Acceptance, but the Bill may be proteſted ; and j ; 


this Bill had been tendered within the Term of the double 


Uſance, and no Houle for the Payment at Amſterdam i. 


ſigned, it might have been proteſted ; but after the Ulancy 


were expired, he doubted whether ſuch Proteſts could be . 


made. But it was ſaid on the other Side, and reſolved b 
the Court, that Judgment ſhould be for the Plaintiff; for th 


„Allegation of any Promiſe for Payment was not needful, ft 
the Acceptance is an actual Aſſumption, and the Declaratiu 


need not alledge more; and altho' ſome Houſe where thi 
Money ought to be paid at Amſterdam ſhould be named, other 


wiſe the Party may proteſt the Bill, yet if it is accepted, the 
Acceptor becomes liable thereby. | 


And Holt C. J. ſaid, that if a Bill of Exchange is draw 
upon a Man, who refuſes it, a Stranger may accept it, ti 
the Honour of the Drawer, and by ſuch Acceptance he be 


comes liable. 


And it was agreed in the ſame Caſe, that a Bill of Ef 


change, payable to the Order of a Perſon, ſhall be paid u 


him or his Order, for it is tantamount. 


Caſe 5o. Dr. Groenvelt and Dr. Burwell and other: 


Carth. 491. 
1 Salk. 396. 
1 


Power of the 
Cenſors of 
the College 
of Phyſi- 
Clans, 


Cenſors of the College of Phyſicians. 


CTION for Treſpaſs in Aſſault, Battery, Woundiy 
and falſe Impriſonment. 


The Defendants, as to the Beating and Wounding, plz 


Not guilty, and as to the Reſidue of the Treſpaſs they | 


ſtify; for that by Letters Patent dated the 2 zd of Sepremir 
2 10 H 
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10 H. 8. the King granted, that they, viz, the Doctors of 
Phylick in London, ſhould be a Body and perpetual Commu- 
nity, per nomen Prefidentis & Collegii fve communitat facultat 
medicin London, Tc. and that they might make By-Laws; 
N quod quatuor fingulis annis eligerenter qui haberent ſcrutinium, 
corretionem & gubernationem omnium & fingulorum dictæ civi- 
ratis medicorum © aliorum medicorum forinſecorum facul- 
tate illa utentium infra eandem civitatem & ſuburbia, ac infra 


f ſeprem milliaria in circuitu ejuſdem, ac punitionem eorundem 


pro delictis ſuis in non bene exercendo, Oc. per fines, amercia- 
menta & impriſonamentum corporum ſuorum ; and that theſe 
Letters Patent were confirmed by an Act of Parliament of 
14 H. 8. And that the iſt of January 8 Will. 3. the Plaintiff 
exerciſed the Art of Phyſick in London, and that he admini- 
ſtred bad and. unwholſome Phyſick to one, and that the ſaid 
Woman and her Husband complained to the Defendants, be- 
ins then the Cenlors of the ſaid College ; upon which Com- 
plaint the Plaintiff was ſummoned before them, and upon 
Examination they found him guilty in adminiſtring unwhol- 
ſome Phyſick, by Means of which the ſaid Woman languiſhed ; 
and thereupon they fined the Plaintiff 201. and made a War- 
rant under their Hands and Seals to who was allo a 


W Dctendant, to take the Plaintiff, who took him purſuant to 


ſuch Warrant, and conveyed him to Priſon, which is the Re- 


W {us of the Treſpaſs of which the Plaintiff complains. 


The Plaintift replies Proteſtando, that there are no ſuch Let- 


ters Patent, and no ſuch Act of Parliament; and Proteſtando, 


ſick; that the/ Defendants of their own Wrong committed 
be Treſpaſs; abſque hoc quod, that the Plaintiff, was taken 


that the th did not adminiſter {ſuch unwholſome Phy- 


and committed by Force of the ſaid Warrant: And to this it 
was demurred. And this Caſe was divers Times argued, and 
many . were taken to the Plea and to the Replica- 
tion; and now this Term Judgment was given for the Defen- 
dants. And Holt C. J. delivered the Opinion of the Court; 
and laid, that the reſt of the Judges were agreed, that the Re- 
plication of the Plaintiff was ill, and that the Plea of the De- 
tendants was good. The Plaintiff in his Replication traverſes 
the Taking by the Warrant mentioned in the Plea of the Defen- 
dants; and this is ill both in Subſtance and in Form; for in Point 

x of 
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dants was good; to which it had been objected that it was il 


of Form he ought not to traverſe the Taking by Force af 
the Warrant, but that there was not any ſuch Warrant; ſot 
if it were neceſſary that the Arreſt of the Plaintiff ſhould be 
by the ſame Warrant that was mentioned before in the Plead. MW 
ing, then, if the Defendants had ſhewn in their Plea another 
Warrant than that which was ſhewn at the Time of the A. 
reſt, the Plaintiff ought not to have ſaid, that he was nat i 
taken by this Warrant, but that there was not any ſuch ff 
Warrant. But the Replication is not good in Point of Sub. 
ſtance; for the Plaintiff ſeems to intend, that the Warran i 
by which he was arreſted was not a uw Warrant, for which 
Reaſon he would take Advantage of it: But admitting that 
the Warrant upon which the Plaintiff was arreſted was un. iſ 
lawful, yet the Plaintiff ſhall not have Advantage of it, if then 
was another Warrant which was lawful to take him at th: if 
ſame Time; for if there are two Warrants, the one lawful 
and the other unlawful, and the Party is taken upon the ill 
gal Warrant, yet he who apprehends him may juſtify him{ 
by the Authority of the legal Warrant; and this appears by i 
the Caſe Mich. 34 Ed. 1. Fitz, Avowry, 232. cited 3 Cro. 26.4 
If a Man takes a Diſtreſs for a Thing for which he had n« 
good Cauſe of Diſtreſs, but had good Cauſe of Diftreſs far 
another Thing; if a Replevin is brought, and he comes into i 
Court, he may avow for which Thing he pleaſes. 


Then it was conſidered, whether the Plea of the Defen 


for the Uncertainty; for the Cauſe of the Commitment be 
ing traverſable ought to be alledged with Certainty. Second), 
That by the Plea it appears, that the Plaintiff was fined and 
impriſoned alſo; the Cenſors [of the College of Phyſicians 
the Defendants, | have Authority to impoſe a Fine, and to 
impriſon for Non-payment of that Fine, or they may impri 
{on for the Offence ; but they cannot both fine and impriter 
for the ſame Offence, as in this Caſe ; for it does not appeit 
that the Impriſonment was for Non-payment of the Fire, 
but the Plaintiff was both fined and impriſoned, and fo wi 
twice puniſhed for one Offence. Thirdly, The Plea does nd 
ſhew that the Plaintiff was one of the College. Fourth, 


The Plea makes no Anſwer to the Aſſault ; it does not ſhei 
4 that 
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that there was any Aſſault, or ſet forth any Juſtification of it. | 


8 But Holt C. J. ſaid, that the Court held the Plea to be good, 
be for it goes to the whole Declaration; as to the Battery and 
ad. Wounding the Defendants plead Not guilty, as to the Reſi- 
ber due of the Treſpaſs they juſtify; and the Reſidue of the 


Treſpaſs comprehends the Aſſault, and every other Part of the 
Declaration to which the Plea (of Not guilty) does not extend: 
And there is no need that the Plaintiff ſhould be of the Col- 
lege; for it appears that he exerciſed his Faculty within Lon- 
don, and the Cenſors have Iuriſdiction within London and the 
Suburbs, and feven Miles in Circumference ; and it appears by 
the Words of the Charter, that the Cenſors have Power to 
puniſh by Fine and Impriſonment; and how they exerciſe 
chat Authority we do not inquire, as it will be apparent 
(aſterwards in the Anſwer to the firſt Objection, and which is 
che moſt material one. In Anſwer to the firſt Objection then, 
Wl we ſay, Firſt, That the Cauſe of the Commitment is not 
WT traverſable. Secondly, If it were traverſable, it is ſet forth 
W wich Certainty enough. That the Cauſe of Commitment is 
not traver{able appears by the Authority which the Cenſors 
have by the Act of Parliament; for by it they are conſtituted 
Judges of Fact, what is a Male Adminiſtration | of Medicines] 
and what is not: And they are Judges of Record, for they 
have Authority to impoſe Fine and Impriſonment; and when 
a new Authority 1s conſtituted, with Power to fine and im- 
W priſon, the Perlons inveſted with ſuch Authority are Judges 
of Record; for that very Thing proves a Court to be a Court 8 
of Record, wiz. the Power of Fining or Impriſoning ; for ; 
Courts which are not of Record can neither ſet a Fine nor 
commit any one to Priſon. 8 Co. 38. 6. And there it is 
proved, that the Leet can impoſe a Fine, becauſe it is a 
Court of Record; and foraſmuch as the Statute . 2. 11. 
impowers the Auditors to commit the Accountant to Priſon, 
the Auditors are thereby made Judges of Record; as is ob- 
lerved 10 Co. 10. 3. 4. 2 Inſt. 218. Then the Cenſors be- 
ing conſtituted Judges of the Matter, that which they have 
done as ſuch they ſhall not be anſwerable for; and that a 
Judge ſhall not be anſwerable for an Act done by him as a 
Judge, appears by 1 2 Co. 24. and the Caſes there cited. True 
it 15, that if a Juſtice of Peace iſſue his Warrant to impriſon 
| the 


= OO Tr rt ff Hye TT II or or wget TOE | of *, ET 


Pg 


-” 


80 


De Term. Jancl. Trin. 12 Will. 3. 


— 


the Party, or to arreſt him until ſuch Time as he can he 
brought before him, or if the Commiſſioners of Bankrupt, 
commit a Witneſs for refuſing to be examined, it may be de. 
termined in an Action, whether they have purſued their Ay. 
thority or not; for their Act in this Reſpect is only miniſte. 
rial; and the Commitment is not intended as a Puniſhment, 
but only as a meſne Proceſs to bring the Party to Juſtice, or 
to make him do his Duty. My Lord Coke, it is true, ſays in 


Dr. Bonham's Caſe, 8 Co. 121. æ. that the Cauſe of Commit. 
ment was traverſable; but this Opinion was there given obite, 
and was not eſſential to the Caſe in Judgment; for there the 
Queſtion was, for practiſing without the Licence of the Cyl. 
lege, for which the Party could not be impriſoned; and Dr 
Bonham being a Graduate in the Univerſity, my Lord Go 


by his own Rule there in the Caſe of a Juſtice of Peace why : 


made a Conviction of a Force, and the Caſes in his other 


Works, their Acts the Adds of the Juſtices of the Peace] iſ 


cannot be traverſed; and my Lord Coke does not cite ary 
Authority in Support of his Opinion | as to the Point now be. 
fore us|]. The Reaſon which he gives why the Party has nd 
Remedy by Writ of Error or otherwiſe, is of no Weight: 
grant that a Writ of Error lies not; for the Cenſors having 
a new Authority by a ſpecial Act of Parliament, and their 
Proceedings being directed to be in a ſummary Way, there is 


no need for them to purſue the Forms and Methods of other 


Courts; and it is ſufficient for them to make ſuch ſummary 
Proceeding as Juſtices of the Peace in many Caſes may do; yet 
the Party is not without Remedy; for he may have a Certiorar 
to remove the Record of Conviction, and then it may be 
examined and reviewed, to ſee whether it be purſuant, to 
their Authority; for in every Caſe, where a new Juri{diQticn 


is {et up for a ſpecial Purpoſe, this Court by Virtue of its or- 


ginal Power may award a Mandamus to make them put their 
Authority in Execution, and a Certiorari to look into their Pro- 
ceeding, whether it be conformable to their Authority, or not. 
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was carried away by his Affection to his Alma Mater ſo far » i othe 


to make a Reſolution in the preſent Point, which was not in 
the Caſe before him: But my Lord Coke ſays, that upon 2 
Conviction by the Cenſors, they ought to make a Record « 
it, which admits that they are Judges of Record; and tha iſ 
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Thus a Certiorari lies to remove an Indictment for Felony before 
W he Juſtices of Peace (Cro. Eliz. 487. Long's Caſe), to remove 
orders before Commiſſioners of Sewers, or by Juſtices of the 
peace who have Authority to make Conviction of a Force 
n cheir Preſence, or for Deer-ſtealing ; but alrhough no Cer- 
. iorari did lie (in the preſent Caſe) - it is not Conſequential 
chat the Cauſe of their Commitment is traverſablè; for if 
the Parliament intruſts them with a Power ſo great that no 
aa of theirs ſhall be reverſed or reviewed, there is the leſs 
W Reaſon that their Proceeding ſhould be examined or traverſed 
Win an Action; a Jury is not finable for giving a Verdick 
: gainſt Evidence; and though there are many Caſes where 
jurymen have been fined, yet Buſbels Cale, in which all the 
ochers are cited, is ſufficient to controul all the Reſt. 1 Vaug. 
z. And if à Juror ſhall not be fined or impriſoned or 
WT otherwiſe puniſhed, for refuſing to find a Man guilty upon 
WT parent and plain Evidence, much leſs ſhall a Judge be 
WF liable to Cenſure. In the Caſe of Hammond and- Powel, 
W- 29 Car. 2. an Action for falſe Impriſonment was brought 
( ſter the Reſolution in Buſhel's Caſe for his Imprifonment, 
(bor Hammond was one of the ſame Jury with Buſbel.) and 
fined 40 l. and impriſoned for it at the ſame Time, and 
notwithſtanding that the Fine and Impriſonment were ille- 
gal, yet it was adjudged that the Action did not lie for falſe. 
Impriſonment againſt the Judge or the Officer; fo a Fine 
impoſed by a Judge of a Court is not traverſable as an 
Amercement is. 7 H. 6. 13.4. As to the Cafe between 
Terry and Huntington, Hard. 330. which may be objected. that 
1s good Law ; for there an Action was brought againft the 
Commiſlioners of Exciſe, who had charged a Man ten the 

Duty upon ſtrong Waters, where the Liquor made by him 
was Low Wine cf the fiſt Extraction, and the Action well 
lay, for they had exceeded their Juriſdition ; for Low Wines 
of the firlt Extraction were not chargeable within the Act of 
Parliament ; and as they had charged a Duty upon a Liquor 
not chargeable with it, they were not to be excuſed for ha- 
eig named it ſtrong Waters. If a Juſtice of Peace com- 
ns a Man irregularly) for being the Father of a Baſtard 
Child, no Action ies ag4inft the Juſtice if the Man was the 
| Father of a Baſtard, otherwiſe if he had no Baſtard at all. So 
| S | the 
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Caſe 31. 
1 Salk. 233. 


What 
Words will 


make an E- 
ſtate-Tail in 


a Deviſe. 


the Caſe between Nichols and Malter, Cro. Car. 394, is good 
Law, for there an Inhabitant of Tortridge was charged to the 
Poor of Hatfield ; and the Juſtices of Peace have Power to . 
ward a Diſtreſs, where a Perſon is aſſeſſed to the Poor of Ml 
the Pariſh where he hath Land or is an Inhabitant; but where 
he is charged to the Relief of another Pariſh, there the Caſe i; M 
beyond their Juriſdiction. But if the Cauſe of the Commit. 
ment were traverſable, yet the Plea of the Defendants here 
is good, for it ſhews-with Certainty in what the ill Admin. 
ſtration of the Phyſick conſiſted, viz. in the Uſe of un iſ 
wholeſome Drugs: And although it is not ſaid what 
he uſed, it is no Matter, for how ſhall we be informed whether 
he hath ſhewn them. In an Action againſt a Surgeon for a 
inartificial Cure, the Plaintiff does not ſhew what Plaiſter 
the Defendant uſed. As to what hath been ſaid, that the 
Plea doth not ſhew for what Malady the Medicines wer ix 
given; it was anſwered, that it would be ſo much the work 
if the Medicines were given when the Party had not 
Malady at all. And although it is not ſaid that the Wi: 
neſſes upon whoſe Teſtimony the Fine was impoſed were uy iſp: 
on Oath, yet the Plea is ſuſficient; for it may be that 1 
was not neceſſary that they ſhould be ſworn, or if it wer 


needful, the Omiſſion of it is not ſuch as will make ther Word: 
Proceeding void. In ſuch a ſpecial Juriſdiftion, in which the Want | 
Proceeding is to. be in a ſummary Manner, it is not needful u he D 
obſerve all the Circumſtances which are neceſſary in other | he D 
gal Proceedings. Judgment for the Defendants. — 
| cent 
: | ; France. 
| Nottingham and Fennings. In B. R. nd th 
 Sae-Conge, 134. 0-3. Ferri e SA 145, ue} 
Jectment. And upon a ſpecial Verdict, the Caſe ap be T 
peared to be as follows : l | om t 
. | ET OP Ae: | nade 
A Man ſeiſed of Land in Fee had Iſſue three Sons, John eir © 
Francis and William, and Deviſes his Land to Francis and his ho cl 


Heirs, and for Default of Heirs of Francis to the Heirs g 
the Deviſor; and whether Francis had a Fee-Simple or n 
Eſtate-Tail, was the Queſtion ; which Holt C. J. who tried if 
the Cauſe, directed to be brought before the Court in reſpect d 
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* | "he Caſe of * and Allen, Cro. Car. 57. And it was objected 
the by Mr. carthew, that this Caſe is ſtronger than the Caſe of 
„an and Allen, and diflers from the Caſe of Webb and 


to Francis there is no Deviſe at all, for the Limitation to 
te Heirs of the Deviſor makes no Deviſe to any Perſon 
Certain; for if it be intended that the eldeſt Son were de- 
bened under the Words [ Heirs of the Deviſor], yet the 


that the Deviſe to Francis gives, only an Eſtate-Tail. And 
e C. J. ſaid, that ſuch was ſthe Cale of Hearn and Allen, 
which differs not from the preſent Caſe, and if that Caſe is 
Wood Law, the Deviſe here mult give a Fee - ſimple; but he 
Was of Opinion that the Authority of that Cale was not 
Worcat, being only upon the Opinion of three Judges againſt 
Wt wo, and it was contradicted by the Cale 2 Cro. 415. of 
Wc and Hering, which was ſtronger than the other; and 
What although the Deviſe to the right Heirs of the Deviſor 
aſſes no Eſtate to the eldeſt Son, who takes the Reverſion 
y Deſcent, and not the Remainder by Purchaſe ; yet it is 
achcient to ſhew the Intent of the Deviſor, that the 
ords of the Deviſe To Francis and his Heirs, and for 
ant of ſuch Heirs”, meant Heirs of his Body. And as 
be Deviſor ſays, That his own right Heir ſhall take after 
be Death of Francis without Heirs, although the Deviſor's 
Wight Heir takes nothing by this Deviſe (for he takes by De- 
ent); yet it appears that the Teſtator intended that when 
7 a:cis was Dead without Iſſue, the eldeſt Son ſhould take, 
Wd the Word Heirs cannot have any other Conſtruction but 
ue, becaufe he could mot. die without an Heir as long as 
e Teſtator had an Heir; and for that this Caſe differs 
m the Caſe where the Limitation for Default of Heirs is 
Wide to a Stranger, (this being made to one who is the 
Wicir of the Deviſor) ſhall be for the Plaintiff, 
ho claimed under the right Heir of the Deviſor. 2605 
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eldeſt Son ſhall take nothing, for he takes by Deſcent. 
nut it was anſwered by Northey, and reſolved by the Court, 


Ering, 2 Cro. 41 5. for in the preſent Cale after the Deviſe 
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Parker and Keck. In B. R. 


1 Salk. 75. 


a Co hold appeared to be as followeth : 
— of a De- 


purySteward A Man ſurrenders his Copyhold .to the Uſe of his Will 


a Perſon who had a Deputation pro bac vice from the 


ty of Sir Samuel Keck, who was the Steward of the Manor) | 


and afterwards makes his Will, and deviſes this Copyhold to 


bis Wife for Life, &c. and whether this Surrender to the Uk; 
of his Will, made to the Deputy of a Deputy Steward ou 
of Court was good, was the Queſtion between the Defer- 
dant, who was the Deviſee, and the Heir at Law, who ws 
the Leſſor of the Plaintiff. , And it was urged by Mr. W-i 
for the Plaintiff, that the Deputy of a Deputy had n« 
any Authority; for although a- Steward may make a D 
puty (the which Point may be diſputed ſince the Cafe of th 
Earl of Shrewsbury) yet a Deputation made by ſuch :M 
Deputy is void, | which was granted by Northey on the othe i 
Side]. Then the Queſtion is, Whether the Act of one vb 


had not any Authority ſhall be to the Prejudice of a Copy: 


holder? And for this Purpoſe he took a Diverſity between i 
an Act done by a Man at the Place of Office, and an 4 
done by a Man in another Place, and therefore agreed to th: i 
Cafe, Cro. Eliz. 533. where an Agreement at the C»iM 


ſtom-houſe for Merchandize imported with the Deputy of 


Deputy was {ufficient, | becauſe it was made at the Cuſtom WY ; 


houle with one who officiated there. So if there are joitt 


Stewards by Patent, and one of them holds the Court an : 


takes Surrenders, ©. it is good; or where the Clerk of! 
Steward holds the Court, Cc. it is good, Mod. 1 1 2. for tht 
Atts are done in Court, where the Tenants are compellatl 
to come and perform their Services, and cannot examine th 
Authority of the Steward; but when a Surrender is mad 
out of Court, the Surrenderor takes upon himſelf the No 
tice of the Authority of the Perſon who takes the Surren 
der, and if he hath not any Authority it ſhall be at the Sur 


J 
2 renderots 


| 
Surrender of L. Jectment. In which upon a ſpecial Verdict the Cai: fff 


—_— (and this Surrender was made out of Court into the Hands of 
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puty, it is of no more Effect than if it had been made to 
à meer Stranger. And he ſaid that of common Right a 
Man may make a Surrender to the Lord or his Steward, 
and ſuch Act as the Lord or his Steward can do of Right, 
he can do by Attorney ; according to the Rule laid down, 
9 Co. 75. Combs's Cale. A Copyholder may make a Sur- 
render in Court by Attorney, ſo the Lord or his Steward 
may accept a Surrender by Deputy, who is quaſi an Attorney 
to the Steward; but a Surrender out of Court cannot be 
made by Attorney without a ſpecial Cuſtom, nor for the 
ſame Reaſon can it be made out of Court to a Deputy Ste- 
ward without a Cuſtom to warrant it. Northey on the other 
Side ſaid, that the Place where the Surrender is taken makes 
no Diverſity, for the Thing to be conſidered is, whether it 
turns to the Prejudice of the Lord, or not. A Grant by a 


a Surrender, for the Diſſeiſee hath not any Prejudice there- 
by; but voluntary Grants [of a Diſſeiſor, Wc. ] are not good; 
ſo in the preſent Caſe the Lord hath not any Diſadvantage 
whether the Surrender be made to the Steward or his 
Deputy, in Court or out of Court, and therefore the Act 
of ſuch Deputy or of his Sub-Deputy ſhall not turn to 


: the Prejudice of the Tenant, and there is no Colour 


Court, though in the preſent Cale the Surrender was ta- 
len within the Manor, and the Coming of a Copyholder 
to make a Surrender, makes 'quafi a Court]. And there- 
W fore he took the Caſe Cro. Eliz, 533. to be a Caſe in Point, 
| and the Court inclined to be of the ſame Opinion ; ſed ad- 

| 
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Was good, 


—aderce's Peril; and if a Surrender is made to a Sub-De- 


Diſſeiſor, or of one who hath not any Right, is good upon 


for a Difference, be the Act done in Court or out of 


jornatur. And afterwards it was reſolved that the Surrender 
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Cale 53. The King and The Inhabitants of . 
5 In B. R. 


Orderof Ju- { YRDER of two Juſtices made for the Removal of a Man ; A 
move a Man and his Children, and removed hither by Certiorari, wu Cr 
25% b fl. quaſhed; for the Removal of a Man and his Family hath iW 
been adjudged uncertain, for the Family may comprehend 
thoſe who having another Settlement ought not to be ſent 
to the Place where the Maſter of it is ſettled; ſo in the pre. 
ſent Caſe the Children ought to be removed to the Place d 
their Settlement, for they may have a Settlement diſtinct fron 
that of their Father; and therefore the Order to remove the 
Children to the Place of the laſt. Settlement of the Father 


Ws | 


Cale 54. The King and ——. In B. R. 


eee Certiorari lies to remove an Order made by the Juſtice if 
moveanOr- © > of Peace concerning the Repair of a Bridge and Wea, 
der of Ju- purſuant to a private Act of Parliament; and the Juſtics iſ 


Peace upon Ought to return the private Act upon which their Order 5 


—_ founded. And a Certiorari was granted accordingly by the i 


liament. Court. Een | Mg 3 
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Cale 55. The King v. Corporation of Rippon. In B. R 


— —_ Y the Court. An Action lies againft any of the Member 
Memberzofa of the Corporation of Rippon in Yorkſhire by their pre 
by tir pri. vate Names, for a falle Return to a Mandamus directed to 
vate Names the Corporation by their Corporate Name. And fo, as Hi 


for a fale C. J. ſaid, it had been held in an Action for a falſe Return © 


Return to a 


FE k £ * 
—— a Mandamus directed to the e of Canterbury. 


porate Name. 
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: Pett and Pett. In B. R. | Caſe 56. 


I Salk. 250, 


= | | KC 
Alandiotr t the Spiritual Court was moved for, to Thee dual 


make Diſtribution according to the Statute 22 & 2 3 be no Repre- 
(ar. 2. c. 10. and the Caſe appeared to be this: A Libel was 3on at 
exhibited againſt the Adminiſtrator, ſetting forth, that the — 
Inteſtate had two Brotheks, who had Iflue and died; the 
Iſſue of one of the Brothers had Iſſue a Son and a Daughter, 

and then the Inteſtate dies; and his Grand Nephew and 

Grand Niece, the Son and Daughter of the Iſſue of one of 

the Brothers, wanted to have Diſtribution with his Niece, the 

ue of the other Brother: But the Spiritual Court had de- 

nied it; for that there is a Proviſo in the Act of Parliament, 

that there {hall be no Repreſentatives admitted after Brothers 

and Siſters Children; which occaſioned the Motion for a 
Mandamus. But it was denied for the Reaſons given in the 

laſt Caſe of Raymond's Reports. | 


Rock and Layton. In B. R. 86 


4 | 8. C. 

N Action againſt the Sheriff for a falſe Return, and the Judgment a- 
Declaration ſet forth, that an Action was brought againſt Sunn d- 
the Plaintiff as Adminiſtratrix, and Judgment by Default. by Confer- 
The Defendant | ſcil. in that Cauſe] pendente lite confeſſed a _ —.— 3 
Judgment co another Creditor, and ſatisfied that Debt; yet 4e lite, is 
the Sheriff, upon a Fieri facias iſſuing upon the ſecond Judg- R 
ment, returned, that he had Aſſets to the Value of the Mo- ter and he 
ney paid upon the Judgment confeſſed pendente lite; and for & rag ay 
this Return the preſent Action againſt the Sheriff was brought, 2 
ſuppoſing that this Returti was falſe, for the Plaintiff had not rewrmes. © 
Aſſets ſufficient in his Hands, for that it was lawful for him | 
to latisfy the firſt Judgment; but here the Sheriff took upon 
bimſelf to adjudge a Devaſtavit, by which Practice the Scire 

ii Inquiry will be taken away. But by the Court the Ac- 

Lon lieth not, for the Sheriff has done his Duty ;* for when 

a Judgment is given againſt an Executor or Adminiſtrator, ic 


| b given of all Aſſets which he had at the Time of the Com- 


mencement 


-” 
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mencement of the Action; and if an Executor or Admin. 
ſtrator hath paid off a Judgment pendente lite, it cannot be 
given in Evidence upon Plene adminiſtravit pleaded, for | 
ought to be pleaded ſpecially ; and if a Judgment is il | 
pleaded, the Executor ſubjects himſelf to the Value of it; 6, M 
if an Executor hath Aſſets to the Value of 1001. and tw 
Actions are brought againſt him for 100 J. a- piece, and Juds. if 
ment in both, he {hall be charged to each Judgment with AL 
ſets of 1001. and ſhall be compelled to the Payment of 2001 
without Poſſibility of avoiding it; ſo here the Plaintiff hy 
Time to plead the Satisfaction of the firſt Judgment; and x 
ſhe did not plead it, ſhe is liable to anſwer for all the Afr 
the had in her Hands at the Time when the Action com. 
menced, and the Sheriff hath made a right Return. An 
Holt C. J. cited a Caſe between Gilbert and Clerk, which ; 
imperfectly reported in Sid. Judgment againſt Tenant in Tali 
in Debt, and a Scire facias iſſued againſt the Heir and the Te M 
tenants; and the Iſſue was returned as Tertenant, and a & 
feci againſt him; upon which there was a Judgment and a 
Elegit; upon that a Moiety of the Eſtate-rail was extended i 
and the Iſſue brought an Ejectment: And it was reſolved tha i 
he had no Remedy, for he could not give the Eſtate-tail ui 
Evidence, becauſe he had had his Time upon the Scire faciu; 
otherwiſe if the Scire facias againſt the Iſſue had heen v 
turn'd Nichil. | 


Cale 58. Fiſher and Wicks. In B. R. 


x Salk. 391. 
called Fife Jectment; and upon a Special Verdict the Caſe appear 


= _ : to be as follows: A Man ſeiſed of Copyhold Lands to 
Face br. himſelf and his Heirs, according to the Cuſtom of the Mano, 
— having Iſſue two Sons and three Daughters, ſurrenders it to 
qually to be the Uſe of Grace his Wife for Life, Remainder to his fir: i 
civiced, and younger Children to be equally divided, to them and their * 
ſpetive {peCtive Heirs; and whether they were Tenants in Common 
2 — E. or Jointenants was the Queſtion. Mr. Williams argued, that 
Nato, but an they are Tenants in Common ; for ſo they would be in the 
Common. Cate of a Conveyance of a Freehold ; and 4 fortiori in Cale 
of a Copyhold; and the Judges ought always to make fu 

I | Con- 


. ont, ha nn Tp „ 
- 


5 
— 


den as will beſt Of I 
and here the Intent of tho Party = mani chac iy hou 
be Tenants in Common; for the Words '**-10befthuall 
( videdꝰ, divides the Eftate of the Grantor, and the- 
„and their reſpective Heir“, ſhiw the: nos bo, hr oh 
inberitance ſhould allo: be- divided 53itvo-yartionlar» Form: 

Wl Words is neceſſary to make u/ Terkney in Common if the 
intent appears to bez thar the Grantees ſhould tube in Com- 
mon, it is fullicient, The Diverſity betweews dhe Words c into 
three Parts divided, and the Words d imo thret Parts to 

is LEY —— 


«well 25 — — 2 Fe. 365. 
rick contra The Words ol the Surrender ate to five 


Hhildren, which gives them a j and e ſub, 
cha uent Words e qually to- be 4 do not make id 
in ecral, untila Diiſion be the Conſtruftion of Fitts 
ciu; renders _— to the.Conſtrathon of other 


And he 2241 Stile 211. 2 Raul. 19 60. 2 G. 


39. 50. 119. e See e N. Nr. . 


H. 4 UL 45 ally. 0; 15 85 b G 
arman an Ouden B. R. Gale . 
a e e l l dd U m e l l 11 
Is to 12 5 upon the Caſerupow an Aſumpſitʒ in- which the {ſims 1 


Plaintiff declared, that in Conſideration of 70 Ar 


Wy him to the Deſendant, the Defendant aſſumed to deliver ſob? = 
* — —— — —— — to brought by 


the Plain- 
af, 


mon 

that = of Ja- 
p] the | mage) ct, tay that 
Cale if my Alter — Suſſex ga — 


Was moved . chat here the Breach wf. d e 


' * 4 nor Verdict. 
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De Term. Sand. Trin. I2 Mill. 33 


18th Day of January was the laſt Day for the Delivery, and 


Caſe 60, 


fore the 18th Day of January; and for that Purpoſe he cited 


Lands in the County of Somerſet was good. And upon a ſpe- 
cial Verdict the Cale appeared to be this: Thomas Fennings 
Husband of the Defendant, being ſeiſed in Fee, by his Will 


not well aſſigned; for the Plaintiff laid in his Declaration the 
Promiſe to be to deliver the Oatmeal on or before the 13th 
Day of Fanuary, ſo that the Defendant had Liberty to tende 
or deliver it before that Day, as well as at that Day; the 
Breach is, that the Defendant did not deliver it at the Day 
but it is not ſaid, that he did not deliver it before. But H 
C. J. gave the Opinion of the Court, that the Declaratich 
was ſufficient, for the 18th Day of January was the prope: if 
Day for the Delivery; for if the Defendant had tendered the if 
Quarters of Oatmeal at any Time before that Day, and the iſ 
Plaintiff had not been there to accept of the Tender, the 
Tender had not been good; and in an Action brought by'the 
Plaintiff, the Defendant cannot avoid the Payment by fuch 
Tender; and this appears by the Caſe Cro. Eliz. 14. A Ma 
was bound by Obligation to pay Money on the 29th of $4. 


; tember or before, and he tendered the Money at the Place on Plaint 


the 28th of September, the Obligee not being there to recem to it. 
it; and it was held by. the Court, that the Tender was n« 
good; for it ought to have been made on the laſt Day, uz 
on the 29th of September. Here in the principal Caſe the 


the Defendant could not make Delivery or Tender before 
that Time to the Plaintiff, if he were not preſent to accept; 
but if the Plaintiff had been preſent at a Day before, and hal 
received the Oatmeal, yet the Declaration is good after a Ve. 
dict; for the Defendant might give ſuch Acceptance in Evi 
dence, and then the Iflue would be for the Defendant; bur 
when the Iſſue is found for the Plaintiff, the Verdict aids the 
Declaration, and ſhews that there was no Delivery at or be 


the Cale 2 Saund. Peters and Opie. 


Hilliard and Jennings. In B. R. 
Ca th . Ln. Fe 5 ,. 549.1 K. Hl? 2/7. 


CTION upon the Caſe, upon a feigned Iſſue directed 
by the Court of Chancery, to try whether a Deviſe dc 
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Jated the 27th of December 1679. deviſes in theſe Words, 
I give to my Sou Thomas Jennings my Lands in Somerſerſhire, 


his Body, or before his Age of twenty-one Years, I give the ſame 
Lands to my two Daughters, equally to be divided, &c. Aſter- 
wards the Teſtator dies, leaving Iſſue Thomas his Son and two 
Daughters; the Son attained the Age of twenty-one Years, 
and then made his Will in Writing, which was-executed in 


the Preſence of 4. and B. and William Hilliard the Plaintiff, A Dev 
and thereby deviſes the {ame Lands to William Hilliard the cent — 
Plaintiff, and afterwards dies without Iſſue. And it was ar- 20, w = 
W oucd by carthem for the Plaintiff; and he infiſted, Firſt, That in 


Secondly, That the Will was well executed, altho' the 


Plintif who claimed by the Will was one of the Witneſſes 


toit. 


And as to the firſt Point ths inſiſted, that the Deviſe to 


Thomas the Son (by the Father's Will) and if he died without 


Iſſue, or before his Age of twenty-one Years, was an Eſtate in 


Fee, and not in Tail; for the Word (or) ought to be taken 
conjunctively as (and); and the Words are tantamount, as if 


© 
4 
N 


5 
5 


aliſted that the Statute, which was made for the preventing 


he had ſaid, © If my Son Thomas die without Iſſue before 
his Age of twenty-one Years”; and it was reſolved in the 
Cale of Sowle and Gerrard, Mo. 422. Go. El. —. That if a 
Man deviſe to his Son and his Heirs, and if he dies before 
the Age of twenty-one, or without Iſſue, to B. the Word 
(or) ſhall be taken (and); and fo in the preſent Caſe. 


As to the ſecond Point he inſiſted, that here are three 


relible Witneſſes according to the Words of the Statute ; for 
although the Plaintiff cannot be examined as a Witneſs in 
s own Cauſe, yet the Will being proved by other Wit- 


| elles, he is a credible Witneſs to the Will, although not in 
this Cauſe; and there is a Diverſity between a Perſon who is 
infamous and incapable to be a Witneſs at all, and ſuch a 


ne who may be a Witneſs, but in a particular Caſe is not 
lowed to be examined in reſpect of his Intereſt; and he 


of 


w 


und to his Heirs, and if my ſaid Son Thomas die without Iſſue of 


1 
the 


iſce 


with- 
tatute 


Thomas the Son had an Eſtate in Fee, which he might deviſe. of Frauds. 


Sete be expounded e 
in ane 
15 i tudes his, Bed, — han 
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a Feoffment to two, equally v in 7: 

150 Heis (whuch) isn the ame Ca: WW f bi 

, af ny bor 1p And Seroggs- C. J and Dollis in the {a 


clined 40 the Opinion, chat thoſe Words made an Eſtate i 
. (and not Had a as well in a Deed au 
a Will | was of a, coptrar oz that i 
was a joint · E . wh Bug W. 


it ace 
chat no 3 was _ ay C, 85 contra fortiter, Ti 
| they are Joint-Tenants, for the ellencial,Difference between 


Jour: Tenants Tenants in Common is, that Joint- Tenam Ar 
claim by one an the, me Title, ;and Tenants. i 12 Comma meſn; 

by hong Titles ; and, here all all the Iſſues claim, under th the C 
ſame Surrender. "True; it is, that if a Feoffment be mat : Fi 

to two, Habendum the one Moiety to the one, and, other the ( 
Moiety to the other, the Feoffees are Tenants ſamo miohi 
for although they deim by one Deed, yet they are in by | . me 


4 4 | Ver. 


1 al A. - 4 a. — . 
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veral Titles, for the Livery mult be ſeveral, and if Livery 
vere made to one ſecundum formam & effettum charte, the o- 
ther would take nothing. Secondly, The Words Equally to 
be divided make nothing more than what was expreſſed be- 
fare, for between Joint-Tenants the Profits ought to be equal- 


ly divided. 


% 


But Judgment was given according to the Opinion of the 
other two Judges. 1 Sal. 392. 


Hunt and Bourne, In B. R. Caſe 62. 
1 Salk. 57, 
OR ROR of a Judgment in C. B. The Caſe was this: 8.8. 1 
A Man ſeiſed of an Eſtate-Tail with Remainder over of pine levied 
Land in Antient Demeſne, levies a Fine in the Court of , Lan6 in 
Antient Demeſne for three Lives on the 25th of May meſne, what 
22 Car. 1. according to the Cuſtom of the ſaid Manor, before E* it wi 
A. the Deputy of Walter Earle, Steward, and R. Attorney, 
and B. and S. Attornies of C. a Suitor in the ſame Court, 
in a Plea of Covenant come ceo, Wc. to Nurſe for Life, 
rendering Rent with Warranty, and the Jury found that this | 
Land had not been uſually demiſed, and that the Rent was 


not the Cuſtomary Rent; and afterwards the ſame Tenant 


EESSES SS 


be 


Id: 
Hs 
0 
nj 
lr 


15 in Tail levied a Fine with Warranty 24 Car. 1. to the Uſe 
al of himſelf and his Heirs, and afterwards bargained and ſold 
Ih the ſame Land to PA and his Heirs, under whom the De- 
N fendant claimed. The Tenant in Tail dies in 1653. Nurſe 
SN dies in 1693, and Richard Guillam, the Heir in Tail of Tho- 
tig Guillam his Grandfather who levied both the Fines, en- 
"ut ters, and whether his Entry was lawful, or not, was the - 


Queſtion, 

| | l 
And it was argued by Eyre, that the Fine in Antient De- 
meſne made a Diſcontinuance of the Eſtate-Tail, of which 
the Conuſor of the Fine was ſeiſed. By the Common Law 
a Fine might be levied of Land in Antient Demeſne in 
the Court of Antient Demeſne, as well as a Fine in C. B. 
might be levied of Freehold Land; and the Statute 18 Ed. 1. 
de modo levandi Fines does not alter the Caſe, for that Statute 
B b was 


\ | 


94 
Was only Declarative of the Common Law; but by the 
Statute De donis conditionalibus a Fine of an Eſtate-T,; 
was declared Null, after which a Fine as well in Antiery 
#  . Demeſnne as in C. B. was not a Bar but only a Diſcont. 
nuance until the 4th of H. 7. when a Fine with Prock. 

mations was made a Bar, but this Statute of the 4th of H, 

does not extend to Fines in Antient Demeſne; and therefy: 


Fines there as they do not make any Bar, yet they make if 
Statut 


a Diſcontinuance to the Iſſue in Tail; and ſo it was held 


1 And. and it is not any ObjeCtion that the Court of Anti. iſ 


ent Demeſne is not a Court of Record; as to the Ob. 
jection, that here if there be a Diſcontinuance, it diſcon. 
tinues the Fee, becauſe a Fine ſur Conuſance come ceo, &. 
conveys the Fee without the Word Heirs, and I grant thy 


the old Books ſay ſo, but this is doubtful ſince the Statue 
18 Edw. 1. de modo levandi Fines, ſince which Statute then 


ought to be an Habendum of the Eſtate to the Heirs in Fine 
as well as in other Feoffments and Grants, Wc. Vide poſt, 
2 $3 


 Almanzor and Davilak. In B. R. 


Caſe 63. 
Plaintiff HE Plaintiff was nonſuited for a Fault in the Deck 
hath been ration, and afterwards commenced a New Action 


Nees Peg And Holt C. J. ſaid, that it had been ruled that the Defens 


in the Decla- dant in ſuch Caſe ſhould be admitted to common Bail. 


ration, the 


Defendant ſhall be admitted to Common Bail in a new Action brought, 


# 


Ca 4. Hilliard and Jennings. In B. R. 


HE Caſe above having been argued by Carthew for the 
Plaintiff was now argued by Pratt Serj. on the other 

Side; and he inſiſted, that Thomas the Son took no more than 
an Eſtate-tail by the Will of his Father; for the Words © It 
my Son die without Iſſue of his Body® make an Eſtate- tail 
and then the Words © or under the Age of twenty-one Years' 
are reſtrictive, and make the Eſtate- tail determinable on his 
Death under that Age; ſo that in either Caſe the Daughters 

- ought to take; the Word or is disjunctive in its proper Signi- 


Vide ante 
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6cation, and ought not to be taken otherwiſe, where it is 
not neceſſary ; and the Caſe of Sowle and Gerrard allows that 
the Son had an Eſtate- tail: But to this Point no Opinion was 
given by the Court. And Holt C. J. was not for allowin 


. de obtaining of a Will; and if he who is to take by a Will 


A r 


— 
nd 


may be a good Witnels, it will be an Encouragement to ſuch 
practice. But by the Importunity of Counſel it was ad- 


journed. 


DE 


| 8 
the Cale of Sowle and Gerrard; as to the other Point he / 


„reed, and it was held by the Court, that the Will was not 

Vell executed, for the Plaintiff was not a credible Witneſs, as 
be himſelf was to take by the Will; for the Intent of the 
W Statute was to prevent any Practice by Perſons intereſted in 
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cs Blackborow and Davi g. 
3 3 hs EI 
* = 
A Manda- Motion was made for a Mandamus to the Spiritul = wy 
—— Court after an Adminiſtration granted to the Grand- well ( 


til ſhe 
wembe 
by th 
two 
W {on fr 
and i 
made 
from 
to ſen 
peal lie 
Place 
ſecond 


the Spiritual mother, that another Adminiſtration ſhould be gran. 
our i= ed to the Aunt, for by the Statute of 21 H. 8. the Spiritul i 
tion granted. Court ought to grant it to the next of Kin, and if tz 
granted to another the Grant is void, and this Court hath 
Power to direct and command it to be granted to the Perſon 
who by our Law is next of Kin, and ſhe is the Aunt an 
not the Grandmother ; as to the ObjeCtion, that there may be 
an Appeal, that is no Cauſe why a Mandamus ſhall not got 
the Spiritual Court; for if the Temporal Court will not gran 
one, after an Adminiſtration is granted there, the Statute wil 
be eluded, for an Adminiſtration will be granted [on an Ap 
peal | before a Motion can be made for a Mandamus. Bu 
the Court was of a contrary Opinion, for by the Statute d 
31 Edw. 3. Adminiſtration ſhall be granted to ſuch Perſo 
as the Ordinary pleaſes ; then the Statute of 2 1 H. 8. require 
to make Grant of the Adminiſtration to the Wife or to the 
next of Kin who requires it ; but if the Ordinary does no 
grant it to the next of Kin, but to a meer Stranger, yet th 
Adminiſtration is not void, but was good upon the Statute d 
31 Edw. 3. and therefore if an Adminiſtration be repeal 
upon a Citation, the Acts by the firſt Adminiſtration aw 
good. 6 Co. Packman's Caſe. But thoſe Acts could not h 
good, if the Grant to a Man not of the next of Kin was a 
1 ſolutelr | 


5 
yp 
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ſolutely void, and therefore the Remedy for the Plaintiff is 
by Appeal ; and if fourteen Days elapſe b Citation or before 


Adminiſtration, if the Ordinary proceeds to grant it to an 


cited a Caſe of Sir George Sands, if Adminiſtration be grant- 
ed to the next of Kin of the Huſband, the Wife cannot re- 
al it, but if it is granted to the next of Kin to the Wife, 


the Huſband may, repeal it. Vide poſtea. 


end. In B. R. 


improper Perlon, a Prohibition ſhall be granted. And Holt C. J. 
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The King and The Inhabitants of Graveſ- Caſe 66. 


A Motion was made to quaſh an Order of Seſſions. Firſt, _ in, 


Becauſe an Order was made by two Juſtices to ſend becauſe the 
7. Goodberry from Graveſend to Lawton her Maſter in Chad- — 


% (with whom ſhe was hired as a Servant for a Year) un- ww the Ma- 


til ſhe ſhould be diſcharged ; and afterwards the 2 1ſt of No- 


WT by the Juſtices of Graveſend), another Order was made by 
W two Jultices of the County of Eſſex, to ſend the fame Per- 
bs from the Pariſh of Chadwell to the Pariſh of Graveſend ; 
and ic was inſiſted that the ſecond Order was ill, being 
made before any Appeal from the firſt Order, or diſcharged 
from the Service. Sed non allocatur ; For the firſt Order was 
W to {end the Perſon to her Maſter, from which Order no Ap- 
peal lies, and not to ſend her to the Pariſh of Chadwell as the 
WT Place of her Settlement. Secondly, It was objected that the 
W cond Order was ill, for that the Words are, Theſe are to or- 
der you to remove J. Goodberry to the Pariſh of Graveſend, 
a to deliver her, &c. there to be provided for according 
Wo Law, unleſs ſhe be able to provide for herſelf, and theſe laſt 
Vords refer to all the ordering Part, and make the Order 
Wconditional ; and ſo if ſhe was not able to provide for herſelf, 
Ihe ought to be removed, and if ſhe was, ſhe ought not to 
ee removed. Sed non allocatur ; for thoſe Words are only ex- 
WF lanatory of the former Words, when ſhe ought to be provided 


Wor. 


utc! 


ſter, and not 
to the Pariſh 


vember, (the firſt Order being made the 6th of November — ſet- 


WAS 
ſent 


5 


) 


98 De Term. Paſch. 13 Will. 8. 
| s Matt 
77 voher 
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1 Salk. 171. __ Fig 
_ RROR of a Judgment in the Common Pleas in 4. WW « 1 
It is (.ſict- . 2 "UE f | 
ent to main- I ſumpſit, in which the Plaintiff declared, and {et forth an 
tain an A Agreement that he was to releaſe the Equity of Redemption T. 
a to a certain Copyhold Eſtate, upon which the Defendant «. quity 
ration 53 oreed to the Payment of ſeven Pounds, and although te nick 
the Deſen- Plaintiff had performed his Part of the Agreement, yet the 
8 Defendant had not paid, &c. The Defendant pleaded the Te 
the Plaintiff. Releaſe of the Equity in which were general Words of Re. Wi Equit 
leaſe of all Demands| in Bar, and the Errors aſſigned were, ¶ tende 
Firſt, An Equity of Redemption is not valuable, being : WW zre © 
Thing that is only in Chancery, and of which the Comma WW make 
Law takes no Notice. Secondly, That the Plaintiff ought BAM bang 
to ſhew how he was intitled to the Equity of Redemption, the 1 
for it may be that he hath an Equity, and yet the Releaſe AM Plaint 
it be of no Value, although it were true that generally u Redet 
Equity is valuable; and this Caſe is like the Caſe of Bu. Alam 
ber and Fox, 2 Saund. 134, 135. Aſſumpfit againſt an Hei Valu: 
upon a Promiſe to pay a Debt due by Bond from his F. for al 
ther, held ill, becauſe it was not ſhewn that the Heir ws WW an A 
bound by the Obligation, which ſhall not be intended ſa of th 
Stile 245. Thirdly, That this Releaſe of the Equity d Horle 
Redemption, having Words in it ſufficient to diſcharge the BM for th 
Promiſe, may be pleaded in Bar to an Aſſumpfit founded upon WA fumed 
the Promiſe, becauſe this Action is not founded upon the mz i 
king of the Releaſe, but upon a Promiſe to do another WF An 
Thing; and ſo it appears Mar. 75. Hob. 48. Co. EN n T! 
303, 703, 889. And if the Action is not founded upon | thoug| 
the mutual Promiſe, but upon the making of the Releale, rl T. 
then it ought to be averred that the Plaintiff had made the D. 
Releaſe ; and it is not ſufficient to ſay that he had perform I affirm 


all on his Part, as appears by the Reaton of the Cale in (i. 
Car. 19. 4 . 
But it was objected, that the general Words of the Releal 
which was intended for a particular Purpoſe, viz, to releale 


the Equity of Redemption, ſhall be reſtrained to the ** i 
4 | M 8 | 
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b Matter. To which Mr. Cooper anſwered, that it is true 
ere the Words are all in one Sentence, as in the Caſes 
W ;:cd, ic ſhall be ſo. But here are different Clauſes, for 
grſt he releaſes his Equity; and then begins another Sentence, 
I do alſo releaſe all other Actions, Demands, c“. 


To the firſt Error aſſigned it was anſwered, That an E- 
quity of Redemption is within the Notice of the Court, 


which takes Conuſance of Truſts and other Acts. 


To the ſecond Error, That if it do not appear that it the 


W Equity of Redemption | is not valuable, it ſhall not be in- 
W :cnded ; the Caſes of a Surrender of a Leaſe at Will, Cc. 


are of Things apparently of no Value, and therefore they 


ne no Conſideration; but it is ſufficient to maintain an Aſ- 


ſumpſit if the Conſideration was a Benefit to him that was 


the Defendant, or be of any Trouble or Prejudice to the 


Plaintiff. And by Holt C. J. the Releaſe of an Equity of 


W Redemption is a valuable and a good Conſideration for an 


Aſſumpſit ; then if the Thing done is Good, Conſiderable and 
Valuable, the Promiſe to do it is a ſufficient Conſideration, 


br although chis Action is founded upon the Promiſe, yet 


I COTE RT ITT, TE Tap D 


an Act to be done purſuant to ſuch Promiſe is the Ground 


W of the Aſſumption; as where a Man promiſes to deliver a 
horte, and another promiſes 20. the 201. is to be paid 
bor the Horſe, and the Delivery of the Horſe is to be pre- 
ſumed purſuant to the Promiſe. 


And as to the Declaration, if a Man covenants to do ſeve- 
ral Things, and alledges Performance generally on his Part, 
though he ought to have alledged the Performance of ſeve- 
ral Things, yet this is aided by the Appearance and Plea of 
the Defendant. Sed adjornatur. Afterwards the Judgment was 
atirmed. 1 Salk. 17 2. 


— 
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Laue ver. Cotton and Sir Thomas Frankli; U 


! Caſe 68. ears 
* In B. R. Wit 
| 1 | dies t 
Caſe of te ACTION upon the Caſe ; the Plaintiff declares upon the 
—— A Statute of 2 Car. 2. c. 35. by which the Poſt-Offic . | 7 
Lebe. ereted, and © one Maſter appointed by the King under hb 
quer-Bil5. Letters Patent, called the Poſt-Maſter General, who ant Th 
a Letterde- © his Deputy ſhall appoint Poſts for all Letters“; that 26 My iſo: 
ivered at 
the Poſt-Of- 1 2 Car. 2. by Letters Patent the Poſt-Office was ereCted ; that Maſte 
ice at Len. by Patent bearing Date the firſt Year of W. & M. the Office M..n.ic 
of Poſt-Maſter General was granted to the Defendants, with +1. pe 
all Profits, Nc. with a Fee of 1500 J. per Ann. to be paid h M;vide 
the King; that the Plaintiff incloſed Exchequer-Bills in a Let. WW.:.-1 
ter directed to J. Jones, at Worceſter, and delivered the Lettet MN F 
to the Defendants in the Office, &c. Upon Not guilty pleaded AW po 
a Special Verdict was found to this Effect: That there ws iſ all th 
ſuch an Act of 12 Car. 2. as was ſet forth in the Declaration; Mor che 
that a Poſt-Office was erected between London and Worceſter; M the k 
that a Grant of the Office of Poſt-Maſter General was made Wn -1{v1 
to the Defendants, as was ſet forth in the Declaration, with: W4ci-n 
Clauſe that they ſhould not be charged by the Default of 1 MiWinr-k; 
Deputy or other Perſon, but only by their own Default; when 
that ſuch Letter, as was fer forth with Exchequer-Bills in- Marre (:: 
cloſed, was delivered to an under Agent at the Pol N keeper 
Office, and was there opened, and the Bills taken out, ard count 
if, &c. for the Plaintiff, Oc. en. 
„ hp u 
Gould J. was of Opinion, that Judgment ought to go for or thi 
the Defendants. Firſt, From the Nature of the Office, Clary 
which was for the Carrying of Letters; and then, if che ith: La 
Cale is conſidered in Parts, I hold, that for the Miſcarriag: iſ ſpec 
of a Letter only an Action will not lie, for the Damage is WiWthele B 
not of any Value; but if there ſhould be any ſpecial Ds er G. 
mage by Miſcarriage of a Letter, I determine nothing. the pr, 
FA litter 
Secondly, if an Action will lie, it muſt be in Conſiders» are re 
tion of a Contract, exprels or implied; no expreſs Contract ind by 


is alledged, and no Contract can be implied; for the Office 
- | Was 
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| din: by Act of Parliament, and by the Words of the 
aa Truſt is repoſed in the Deputies, &c. by which it ap- 
8 ears, that the Intent of the Act was not to make the Poſt- 
{after General chargeable ; and therefore if the Poſt-Maſter 


des the Office continues, which ſhews that the Office does 
not depend upon the Poſt-Maſter ; and who ſhall be charged 


T1 


ehe {uch an Accident happens in the Time of a Vacancy? 

his | 

nd Thirdly, Here the King is the Head and Principal of the 
My Office; all the Miniſterial Part is intruſted with the Poſt- 


later, his Deputies and Agents, but all the Profits and Re- 


hee venue appertains to the King; by the Paragraph of this Act 
vit the Penalty upon Carriers, Ic. who carry the Letters is to be 
br WW ivided between the King and the Informer. So in Para- 
ct. 


| oraph 6, 


Fourthly, In this Caſe it is impracticable to take Care of 
all the Agents, and impoſſible to take Care for the Security 
on; of choſe Agents who travel by Night and by Day, and out of 
er; che kingdom; and the Cafe of Morſe and Slue goes upon this 


Reaſon, that the Maſter of a Ship may take Security and ſuf- 
ficient Care of all under his Command: In the Cafe of an 
Inn-keeper, 8 Co. —. Callis —, the Hoſtler is anſwerable 
when the Goods are purloined within the Inn, but not if they 
Ware ſent abroad; as a Horle to Paſture, Wc. for then the Inn- 
Wkeeper cannot ſecure himſelf. A Factor is not ſubject to ac- 
count for Goods purloined. As to the Caſe of Morſe and Slue, 
em. 190, 238. where it was reſolved, that a Maſter of a 
hip was liable for Goods taken out of a Ship in Port, it was 


for or three Reaſons. Firſt, He receives Part of his Wages and 
ice, WS ilary by Contract. Secondly, He is the Perſon known by 
the be Law, for he may pawn the Ship. Thirdly he may make 


p pecial Contract and Caution for the Carriage; but all 
bele Reaſons fail in the preſent Caſe. But if the Poſt- Ma- 
Iter General were generally chargeable, yet he is not ſo in 
the preſent Caſe; for the Delivery of Exchequer-Bills is a 
bitter out of his Province, and the Servant ought not to 
| have received them; he was not intruſted for that Purpoſe, 
| and by Conſequence the Maſter is not liable; and it is —_ 
84 D d b 


— 
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by the ſpecial Verdi, that he was intrufted for the Carriay 
of Letters, and not for that of other Things. 


Powys J. Poſt-Mafters before the Statute of 1 2 Car. 2. why | 


of their own Heads fet up Poſts, were liable as common Cy. Th 
riers, if Letters which they carried miſcarried ; for it was; Poſt-) 
voluntary Undertaking of their own, tho the Premium was ꝗ office 
little Value; and this is agreeable to the Reaſon of Southcy, MW Lette: 
Cafe, 4 Co. 84. 4. | dants 
W own 1 
But J am of Opinion, that in this Caſe the Action dos but fo 
not lie againſt the Defendants. I admit, that Exchequer-Bil, Wowed 
are not properly Treaſure, nor different from other Bills, by Ming te 
in Circumftances which mcourage their Currency, but do no iccive | 
compel it; and the Verdict finds only that the Plaintiff vu Office: 
poſſeſſed of eight Bills of Credit: But if they were Treaſu nd th 
I do not ſee any Diverſity ; for by the Statute all Packets x; Hand li. 

to be carried without Diſtinction, the Words are, Ever | 
Packet of Letters and other Things ſo much per Ounce", If i 
fo that if a Man ſends Gold, Jewels or other Treaſure, ] * Ren 
prehend that ſuch Packet is of the ſame Nature with a Pach Cannot 
of Letters. amaę 
5 knowh 

Then it is to be conſidered, whether the Defendants in thi ö 
Caſe are liable without theifꝰ actual Default, by the Neglet . 7” 
of their Agents, (for on an actual Neglect or Default in th er the 
Defendants themſelves I hold that they are liable); but here the . Off 
Verdict finds, that the Bills were taken by a Perſon u-, 4 
known, and therefore I am of Opinion that the Defendans "in 
are not liable. The Statute doth not directly charge them n t 
and yet the Rates of Letters and Packets are fixed, and th: [tances 
Poſt-Maſter cannot alter them; but before the Statute he em 
might have fixed what Rates he pleaſed. The Letters are t. er n 
ceived in the Night of Perſons unknown, delivered out to 

Boys, who cannot give ſufficient Security; they muſt ( i Holt 
happens) be carried by the Poſt on the Sunday, when the * Fr, 
County cannot be ſued if the Mail be robbed ; they mult le arent 
carried to Parts out of the Realm; the Statute ſays nothing qc BW ©" © 
the Value of Things to be carried, it takes Notice of the ake : 
receive 


Quantity and Weight, ut not of the Value; which ſheus 
4 that 
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* the Legiſlature did not intend That Parcels of great 
Value ſhould be conveyed by the Poſt; andiif ſuch an Action 


C 
* 


c Then the principal Point to be conſidered is, whether the 
bpoſt-Maſter ſhall be chargeable for a Miſmanagement in the 
WI Office; and I am of Opinion that he ought not; for by the 
Letters Patent by which the Office is granted to the Defen- 
aunts it is provided, that they {hall not be liable but for their 
oon Default; for they are not Officers for their own Benefit, 
but for the Benefit of the King; the Defendants are only al- 
oowed a Salary, and are obliged to manage the Office accord- 
ing to the Inſtructions which they from Time to Time re- 
eire from the King; the Security taken by them of inferior 
WW Officers is taken in the Name and for the Uſe of the King; 
ind the Wages of thoſe inferior Agents are paid by the King, 
and limited by the Commiſſioners of the Treaſury. 


ift it is objected, that in this Caſe a Wrong is done without 
Remedy; it is frequent that Damage happens where a Man 
annot come at any Remedy. The Verdict ſays, that the 
Damage was done by a Perſon unknown; if the Perſon were 
Wknowh, no Doubt an Action on the Caſe will lie againſt him. 


; © 
7: J. The Action lieth not againſt the Defendants ; 
or the Polt-Mafter General is not liable for the Default of 
Wh: Officers and under Agents; for this is not an antient Of- 
fee, as appears Lach 8 1. and if it is a new Office, it is not 
Wvichin the Reaſon of the antient Offices; and this Cafe differs 
om the Caſes of the ſame Nature in moſt of the Circum- 
Wines mentioned before: And further, Exchequer-Bills are 
o made a Species of the Money of England, which was 
erer intended to be conveyed by the Polt. 


Holt C. J. This is the Caſe: Sir Robert Cotton and Sir Tho- 


the BP" Franklyn are conſtituted Poſt-Maſters General by Letters 
e ent of the 3d of May the zd of William and Mary, pur- 
tant to the Statute of 1 2 Car. 2. and thereby have Power to 


Wake Deputies, Oc. but are and ought to purſue Directions 
ened, Te. and have a Salary limited, Ec. | 


Upon 


W.. chis were to be allowed the Office would be deſtroyed. 
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In * 


— — 


Upon which Caſe I hold that an Action lieth for the Plan- 
tiff; I do not deliver any Opinion, whether an Action lieh if 
when a Letter is loſt upon the Road, for that differs much 
from the preſent Caſe: But the Reaſon upon which J rely in 
the preſent Caſe is, that by the Statute of 12 Car. 2. a ſpeci 
Truſt is repoſed in the Poſt-Maſter General for the Safeguart 
of Letters; the Statute extends the Benefit of the Subject in 


the ſafe and ſpeedy Conveyance of them. = 1h 

* | | other 
Secondly, The Office is erected in a certain Place, ] in U. 

London. | Wy, v. 

aal L 


Thirdly, The Poſt-Maſter General hath the general C Terſot 
and Government of the whole Office committed to him, ie, 3 
others are his Deputies; and this Office differs nothing fron Cafes 
the Office of Marſhal of the King's Bench, or thoſe of othe the ( 
Oſſicers. 23 H. 6. A Gaoler is chargeable for an Eſcape, a. ſame 
tho the Priſon be broke open by Rebels, and this even in th: 


Cale of Priſoners for Debt, in which the Statute gives a (+ By 

pias, and where there was no Impriſonment by Comma but t 

Law; as appears by 3 Co. 12. Sir W. Herbert's Cafe. % Adtio 

Here is a Conſideration, and Hire paid by the Subje& for | Ic 

7 Letters carried; and that is the Foundation of the Chat: his H 


upon an Inn-keeper. 2 Co. 70, 188. But if Goods are let then 
at the Inn by a Stranger [not a Gueſt] he is not liable, for M Nigh 


there accrues no Benefit to him; but for a Horſe left in the Maſte 
Livery Stable he is liable; and ſo in the Cafe of a Hoyman keepe 
Hob. 8. 
Bu 
I do not allow any Difference between an Office conſtituted non, 
by Statute, and one at Common Law, for without Doubt an (hall 
Officer {hall be charged in the one Caſe, as well as in the 6 bo U 
ther; and this without Contract expreſs or implied: But it a Ca 
objected, that the Poſt-Maſter hath not any Benefit by the the I 
Carriage; I anſwer, that the Party pays a Premium, and that lend. 


is the Reaſon why he ſhall have a Remedy, which cannot be the! 

but by the General Officer. But here the Poſt- Maſter Ge ch 

neral hath a Benefit, for he hath a Salary of 1500 L a Year, ſure 
4 and 


= * 


e TE 


'nd that out of the Profits of the Office, and therefore this 
ice is like the Caſe of Morſe and; Sue, 1 Vent. of 'a Maſter 
ra Ship, and it is there ſaid that the Maſter of a Ship may 
ſuſe to take the Goods aboard till the Time of the Voyage ; 
Wo may a Common Carrier until the Tithe of his ſetting out; 
Nut if he takes them into the Warehouſe before, heſhall be 


— - 


harged. 3 
This Caſe is founded upon the ſame Reaſon with all the 


cher Caſes of the ſame Nature, viz, of a Carrier Hoſtler. 


Te. who are not charged umjuſtly, bur with the higheſt Equi- 


%, v becauſe of the Impoſſibility of the Proof of a ſpe- 
aal Damage, for a Carrier may be Confederate with evil 
be, and therefore by the Law of all Nations, a' Man in ſuch 
WI Caſes ſhall be charged, and whenever gu 
dhe Civil Law, it ſhall be intended tb 


ame Reaſon. 


Law agrees witli 
founded on the 


Ld 
% 
* 


” 


But it is ſaid that a Carrier rob'd may ſue the Count 


but this is by the Statute of Wincheſter 1 3 Edw.' 1. and ant 
W Action lay againſt the Carrier before by the Common Lav: k 
\ 0 0 g oF * 5 + * 


It is objected that an Inn-keeper hath Servants to watth in 


| his Houſe all Night; ſo may the Poſt-Maſter General; but 
| then it 18 obj that the Poſt-Mafter L . 
W Night, and this is uſed as an Argument in Excule of the Poſt- 


bis Office by 


— which is an Argument for the Charge upon an Inns 
ceper. | GA FR wer, te 


But although, 1 compare this Caſe to the Caſe of a Com- 
* a, yet it is not ſaid by me, that the Poſt - Maſter 
no Opinion in ſuch a Caſe) and there is Huch Diverſity, for 
a Carrier is bound ſafely to keep, and {ately to carry; but 
the Poſt-Maſter is bound ſafely to keep, not to but to 
lend. So in the Caſe of Morſe and Sue, it was agreed that 
the Maſter of a Ship ſhall not be for a'R 
on the High-Sea, nor an Inn-keeper, for a) Horſe ſent to Pa- 


W fiure; but if a Man orders the Hoſtler to ſend his Horſe t> 


Ee . Paſture 


„ 


for Miſcartiage upon the Road (for I give 


* 
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- tuted ſince the Statute of 12 Car. 2. but if they are proper 
to be ſent by the Poſt, though they are newly created, they 


| Inn-keeper ſhall be charged for them, in reſpe& of the Be 


the negligent Cuſtody of them ; it is granted that a Pol 


Paſture when he is cool, and before that he is ſtolen, the Ind 
keeper ſhall be charged. * 


The Poſt-Maſter cannot refuſe the Acceptance of a Thing 
which is proper for his Carriage, but an Action lieth again 
him for ſuch Refuſal, as well as againft a Smith for refuſing WM 
to Shoe a Horle. . 


Then Exchequer Bills are proper to be ſent by the Poſt 
as well as Bills of Exchange, and the Statute doth not te. 
ſtrain the Poſt-Maſter to the Carriage of any Thing in pur. 


It hath been objected that Exchequer Bills have been inſt. 


are within the Statute made before, as in 4 Co. 4. b. Vernon; 
Caſe. A Deviſe to a Wife for a Jointure by Force of the 
Statute of 32 H. 8. is a good Jointure within the Statute d 
23 H. 8. made before, 


With the ſame Reaſon it may be faid that Trover does not 
he for Exchequer Bills taken "Mn the Poſſeſſion of one by 
another and converted, as that Exchequer Bills are not to be 
carried within the Statute of 12 Car. 2. Bills of Exchange 
payable to Bearer are good Bills and ought to be paid, bu 
Bills payable to Order are for the Convenience of Indorſement, 
for every Indorſor becomes liable. 


It is objected that nothing is to be paid for a Bill of Fr 
change, and therefore the Poſt-Maſter is not liable for it; but 
Payment is made for the Letter which incloſes the Bill d 
Exchange, although it is not inlarged in reſpect of the Bill 
and the Letter ſhall be intended to be in reſpect of the Bill; 
a Gueſt pays nothing for the Cuſtody of his Goods, but the 


nefit which he hath for the Diet of his Gueſt ; or if the Pol 
Maſter hath no Benefit for Bills of Exchange, yet being 
publick Officer intruſted with them, he ſhall be charged for 


a | 
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iter before the Statute of 12 Car. 2. was chargeable with 2 TER 
ne Miſcarriage of Letters or Goods. Then that Statute does | 

or alter the Nature of the Office, but only confines the Car- 

age of Letters to certain ſpecial Perſons; as before the Act 

f Parliament he was liable, and now that AQ obliges all Per- 

ons to ſend by the Poſt-Maſter, ſhall the Subject by the ſame 

a be ouſted of his Remedy? 


Another Objection is, That an Action may be brought 
Wozinſt che Sub-Agents, but for Neglect the Principal mult 
cover for his Inferior Officers. 


be Poſt-Maſter hath the whole Management of the- Of- 

ez if he makes a br although for Life, he may turn 

im out. Mo. 556. 39 H. 6. 1. He hath the ſole Power j 
Wo make and turn out his Deputies, and therefore mult anſwer 

Wor his Deputies and- all his Officers. ', . ; 


Another Objection is, That they are all but fellow Ser- 
Wants and all receive their Salaries of the King, but they 
e retained by the Poſt-Maſter and under his Command, 
ind then they are his Servants; but ſuppoſe it granted that 
hey are not the Servants of the Polt-Maſter , then the Caſe 
ill be, that the Defendants who are intruſted by Virtue of 
AQ of Parliament with the Management of an Office, 
Wmploy Perſons in that Office who are not their Servants, 
d who imbezil Goods brought thither, and then the De- 
endants muſt be anſwerable for them. © © © 


Another ObjeCtion is, That the Act of Parliament of 
I2 Car. 2. never intended that the Poſt-Maſter General ſhould. 


t 

4 & anſwerable for the Neglect of his Deputies and Servants; 
F put that does not appear, and is only Gratis dictum, and it 
I; eems to me that the Act of Parliament did intend it, for 


hen an Act of Parliament makes a new Officer, and in- 
ruſts him with the Property of the Subject, it is to be pre- 
umed that the Act of Parliament intends to make him 
bargeable as other Officers of the fame Nature are; and the 
atute ſays that he is conttituted for the ſafe Diſpatch of 
ters; and by another Clauſe it appears that the Act of 

Par- 


/ 


— 
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Vide ante 
96. 


the Statute/ 


Parliament intended to make him anſwerable for his Servar 


It hach been asked by Way of Objection, ſhall che d. 
Miſter be anſwerable [for Things of 


HA 


Cake (9. Blackborow and Davies. In B. R. 
4 I SHE enen 


to an Uncle is not immediate, but mediate, and the Pleadig 
„ - g's 1 lus i.3- £548 * « $3. 4 „ £1 q 


& 


and Deputies, for it is provided that the Poſt-Maſter ai 
his Subſtitutes ſhall provide Poſt-Horſes, &c.'and for Defauk iſ 


lention of his Deputies. 
Mention of his Depurie 


Another Objection is, that the Office by this Means will E 
deſtroyed ; but ought we to preſerve the Office to the Preju i 
dice of the Subject? the Office will be more careful, and i 
it takes ſufficient Care it cannot be deſtroyed. N 


Another Objectiofi is, that Exchequer- Bills may be ſent ly 
another Way; but à Man has a Right to make his Election h 
which Way he will fend them; Shall an Inn-keeper anſuu Wi 
for Goods ſtolen; His Inn, when the Gueſt might have ben if 
entertained in ier In? Certainly be ſhall ; but Exchequer Wi 
Bills cannot be ſent by any'bther Way wil io much Speed. 


1 


great Value] when k 
hath ſo ſmall'a Prem ? Certainly he ſhall,” if he is char 
Another ObjeEtiany is, that the Patent of the Defendants (2; IM 
that they ſhafl not be anſweraBle for their Subſtitutes in n 
Default, but only for their own proper Neglect; but ti 


Clauſe fegards only the Imbezilment of the Revenue. 1 
yet Ju ent was given by the Opinion of three Judges f ; 


rte „N 44 hh 48. 


TT was now tttged, that the G s in equal De 


- 


1 gree with the Aunt; and ſo age Court; for th 
Mother is nearer of Blood than the B „(and therefor 


f 1 Fac. 2. c.—. was made to give Diſtributi 
to the Brother with the Mother) and by Gon «I 


Grandmother is in eq Degree with the Aunt; the Deſc 
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of ſuch a Deſcent ought to {hew how he is Heir. And the 
Mandamus Was denied by the whole Court. 


The King and Eller. In B. R. an 


þ 2 1 againſt the Defendant for Counterſeiting ſe- When the 
K 5 veral Receipts of ſeveral Perſons, to whom Sums of Mo- dir he 

* ney were due out of the Exchequer, by Means of which Re- Argument 

ceipts he, without the Privity of the Perſons to whom the _ 
Money was due, did receive the Sums aforeſaid. The Defen- — 

dat, as to the Counterfeiting of the Receipts or Knowing Trial {pf 

W them to be counterfeit, pleaded Not guilty ; and as to the Iſue. 
vi Reſidue of the Information he pleaded, that he received the 
W {2id Receipts of one Smith, a Solicitor, and received the Mo- 


x ney ; and after Diſcovery of Fraud in Smith he gave Notice 


to the Perſons, and paid the Money to them, without Preju- 
2 = dice to the Exchequer. To which it was demurred, for that 
Ml W this Plea amounts to the General Iſſue. But the Court would 
, not hear any Argument concerning the Plea before Trial of 
- the Iſſue. - | ; | 
wo | 
rm | 5 
2 The King and Tyler. In B. R Cale vi. 
| * A? PEAL for Murder. The Defendant (Proteſtando, that N —— 


; the Writ is not ſufficient, for that there are not fif yearance of 
ren Days between the Teſte and the Return of it) pleads, de Pelen- 
chat he was formerly indicted for the Murder, and found 
guilty only of Mauſlaughter; whereupon he prayed the Benefit 

of the Clergy, and had it. To which there was a Demurrer. 

nd as to the Writ, it was ſaid by the Counſel for the Plain- 

tiff, that this Matter [of the Proteſtando] was pleadable in A- 
batement; but as the Defendant hath not pleaded ir, but only 

taken hold of it by Proteſtando, the Appearance aids the Writ. 


cn 
2 


Holt C. J. ſaid that it appears upon the Record; and al- 


yo bo a voluntary Appearance aids the Deſect of Form in the 
al ri, yet an Appearance by Coertion does not aid it; and by 
be Lav there ought to be fifteen Days between the Teſte of 
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LY — — 


Cale 72. 


Vide Hill. 
7 Ann. 
Adminiftra- 


tion durante 
minore etate 


of one in- 


ticled to the to Sir Edwin in his Life-time, nor to the Plaintiff afterward, 


Adminiſtra- 
tion doth 
not deter- 
mine until 
the Infant 
hath at- 
tained the 
Age of 
twenty-one, 


when the Infant attains, the Age of 17 Yedrs, is, that by tit 


Wand * 
; {on 1: 
Wminil 
one a 
Civil 
he A 
Nor th 
hon 
ccient 
2 grant 
usba 
eaſes 
9 
o tak 
Strat 
| o 
iniſt 
ears. 
he C: 
We: ate 
Wcndan 
Nets ul; 
as ta] 
aainſt 
xcept 
ae 
5 or the 
ined; 
noe 
WL utor 1; 


? bath be 


hi Writ and the Eſſoin- Day; but here the Appeal was teſtes 
the 9th Day of October, returnable quinden Mich. and the 
Day of Eſſoin happened on the 20th of October. Sed adjory'. 


 Freke and 7; homas. In B. R. Rot. 102. 


EBT by the Plaintiff as Adminiſtrator durante ming; 
etate of Dutton Stede, upon a Bond for 401. made ty 
Sir Edwin Stede the 1ſt of March 1693. which was not paid 


to whom Adminiſtration of all and ſingular the Goods and 
Chattels of the ſaid Sir Edwin, to the Uſe and Benefit, and 
during the Minority of the ſaid Dutton Stede a Minor, which 
ſaid Dutton Stede is now under the Age of 21 Years, to vit, 
of the Age of 18 Years, and no more, was committed, by Thy 
mas by Divine Providence Archbiſhop of Canterbury, Oc. after 
the Renunciation of all the Executors of the Will of the fa 
Edwin by G. and E. the Executors of the {ame Will, in du if 
Form of Law. To which Declaration the Defendant de 
murred ; for that the Adminiſtration granted to the Plaintiff 
had ceaſed. I, of Counſel with the Defendant, inſiſted, tha i 
the Declaration was ill; for it appears that Dutton Stede, di- 
ring whole Minority the Adminiſtration was granted, had at 
tained the Age of © ſeventeen Years before the Action com. 
menced, and then the Authority of the Adminiſtrator ceaſe 
according to Pigot's Cale, 5 Co. 29. 4. Cro. Elix 602, But 
a Diverſity ſeems to be underſtood on the other Side, be 
tween where an Adminiſtration is granted during the Mine 
rity of an Executor, and where it is granted during the Ms 
nority of one who is intitled to have Adminiſtration ; for 
the Declaration takes Notice, that the Executors of Sir Edwin 


Stede retuſed, and that Dutton Stede, during whoſe Minority ae a 
the Adminiſtration was granted, was the principal Legate, : &. 
and ſo (as it ſeems) intitled to the Adminiſtration : But! | hall an 
think this does not make any Difference; for the Reaſon why Miranted 


the Authority of an Adminiſtrator durante minore «tate cealss, ye; 1 
Spiritual Law, at that Age he is capable of making a Diſpoſition ion is 
of the Goods of the Deceaſed for the Good of the Deceals 

I an 


/ 


8 
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— nd 
2» 
* 
» 
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| "1d to take the Adminiſtration upon himſelf. But this Rea- 
ois of the fame Weight, as well when the Minor is an Ad- 
viniſtrator, as when he is Executor, for the Power of the 
oe and the other is the ſame; and an Adminiſtrator in the 
Civil Law is called Executor dativus; the Perſon from whom 
W. Authority to adminiſter is derived, who is the Deceaſed, 
r the Ordinary, is not regarded, but that Perſon only to 
Whom ſuch Authority appertains, whether he be of Age ſuf- 
cient to adminiſter; and therefore if an Adminiſtration is 
W-ranted during the Minority of a Woman, and ſhe takes a 
Wand of the Age of ſeventeen Years, the Adminiſtration 
eaſes; as it was held 5 Co. 29. b. Prince's Cale; by which it 
fears, that no more Regard is had of a Perſon appointed 
WL Stranger. And this Diſtinction was not known to Vaughan 
WC. |. for he thought, that an Adminiſtrator durante minore 
ae, if he brought an Action, ought to aver, that the Ad- 
Wniniſtrator or Executor was under the Age of ſeventeen 
WY cars. Vaugh. 93. Edgcomb and Dee. There an Action upon 
Whe Caſe was brought againſt an Adminiſtrator durante minore 
tate of Charles Everrard, the Son of the Inteſtate : The De- 
Wcndant pleaded ſeveral Judgments againſt himſelf, and no Af- 
es ara. And upon a Demurer to the Plea an Exception 
Ws taken, that the Judgments pleaded did not appear to be 
Wocainſt him as Adminiſtrator durante minore ætate. But the 
xception was not allowed ; for that there is no need, in an 


Wor the Plaintiff to ſhew that the Adminiſtration is not deter- 
ined; but in an Action brought by an Adminiſtrator durante 
ore ctate he ought to aver, that the Adminiſtrator or Exe- 
acor is under the Age of 17 Years; and an Adminiſtration 
With been granted to a Perſon in his Infancy. Cro. Elix 541. 
ede and Starkey. If it is objected, that by the Statute of 
ez Car. 2. c. 10. Ordinaries-in granting Adminiſtration 
5 hall and may take of the Perſon to whom Adminiſtration is 
| granted ſufficient Bond, Wc. which Bond an Infant cannot 


pre; it is to be obſerved, that the Statute does not intend 
o make any Alteration in the Perſons to whom Adminiſtra- 
n s to be granted, but only to require a Caution of the Ad- 


niſtrator, which if he cannot give, it ought to be taken 
of 


o take the Adminiſtration by the Deceaſed, than there is of 


ion brought againſt an Adminiſtrator durante minore ætate, 


— 
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of his Surety in his Stead ; and it muſt be obſerved, that a 3 
Adminiſtration durante minore «tate granted after the Inf | 5 
is ſeventeen Years of Age is void. 5 Co. 29. 4. Pigots Ca =P 
But Judgment was given for the Plaintiff; for there Was a ä * 
ways a Diverſity between the Caſes where an Adminiſtratiq ere 
is granted during. the Minority of an Executor, (which ceaa i hs [ 
at the Executor's attaining the Age of ſeventeen Years) end 
where it is granted during the Minority of one who is i, . gti 
titled to the Adminiſtration, the which endures until the 1; 71 6 
fant attains the Age of twenty-one Years; and ſo it was i * 


judged between Atkinſon and Corniſh, and between Dubois a |, 
Dubois. x | | f A che 


caſe 23. Feltham and Cudworth. wk R. Paſch, 
| ult. Rot. 97. 


— CIRE facigs upon a Judgment for 800 J. againſt the De . 
tue of the fendant, - who pleaded as to Execution againſt his Lark Wi 
Srature a- and Tenements, Goods and Chattels, he could 1ay nothin Wl 
rupts how to to avoid it, but as to Execution againſt his Body, he pleade 
nt. Compoſition with Two Thirds in Number and Value of hs 
Creditors, and therefore he was exempt from Execution as 6M 
his Body. To which it was demurred. And Dee Comma i 
Serjeant made the following ObjeCtions to the Plea. Firl 
By the Ac of Parliament the Agreement ought to be by i 
Deed; for the Statute ſays, by Writing under their Hand i 
and Seals, which in Conſtruction of Law is by Deed; an 
therefore the Defendant ought to have pleaded it as a Deed; 
and it is not ſufficient for him to purſue the Words of tl: i 
Act of Parliament in this Caſe ; but it would have been fu- 

ficient if he had ſaid, by a certain Deed under their Hand 
and Seals, or by Writing under their Hands and Seals, ant 
afterwards delivered; and he ought in Pleading to have ſhew 
that the Compoſition was by a Deed. | ewes Then if th 
Compoſition was by Deed, there ought to have been a Profer 
hic in Cur. Thirdly, It is not ſufficient, that the Comp. 
ſition was for the equal Benefit of all the Creditors, but i 
ought to appear to be for their equal Benefit; but here 


25. in the Pound allowed to the Creditors who _ 
I lt 
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. bat ir is not ſaid, that it was for the Benefit of the others 
. ho did not ſubſcribe. Fourthly, It does not appear when 
e 25. in the Pound ſhall be paid; for by the Agreement 
does not appear that he ever was in Priſon, and by the 
WAorcement the Payment is to be made within five Years after 
is Diſcharge; and for that it doth not appear that the De- 


| — 


1 endant ever was in Priſon, it does not appear that the Com- 
. poſition {hall ever be paid. Sed non allocatur; for as to the 
I BW. {t Objection, it is ſufficient to purſue the Words of the 
\ al ctatute, and as to the ſecond, there is no need to have a Pro- 


er hic in ur. Mod. Ca. 58. And if the Compoſition be made 
to the equal Benefit of all the Creditors, it is good, altho* it 
Je not {aid in the Agreement that the Payment ſhall be to 
il; for thoſe who ſubſcribe cannot bind thoſe who do not 
labſcribe; but the Act of Parliament requires the ſame Pay- 
ment to be made to all, as is agreed to be paid to the Sub- 
riers. And Holt C. J. ſaid, that the Compoſition upon the 
ag of Parliament is in the Nature of a Defeazance, and the 


ort Security was in Force; and therefore if there were a 
thi ond for 100 J. and a Compoſition for 2 s. in the Pound, an 
acel Action might be brought upon the Bond, and the Bond 
f bs ould be defeazanced by the Compoſition; but as to the laſt 


WObjection, that there appears to be no Day of Payment, 
WW iratur ; and therefore it was adjourned. / 


Fil, | 
e ff | . 

Jan * ree and Rolls. In B. R. Hill. | 8 V. 3. Caſe 74. 
- | Not. 664. 22 
1 6. S. C. 
ment. On a Special Verdict the Caſe was attempted in an rs. 
1 {ui to be moved, but was ſtopped by Mr. Broderick; for here gent 2eaint 
Jand s a Declaration againſt two Defendants, Sir John Rolls and one only 
= . Newell; ar the Aſſizes one of the Defendants did not ap- Las +. 


Wear, and a Nolle proſequi was entered againft him, and the ty and Ou- 
ther did appear, and a Verdict was brought in, which could e 4 
ot be right in an Ejectment, where the Term is joint, for not, how 
hen, by the Default of one of the Defendants, the whole fan t- 
erm would be recovered againſt the other: It may be other- 2 
ite in Treſpaſs, where the Treſpaſs is ſeveral, and each 

I mult anſwer for himſelf; but that cannot be in Eject- 


6 ment 


-” 
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ment according to the Caſe 2 Leon. 199. Drake and Hy. iſ 
land. But in ſuch Cafe Holt C. J. ſaid, that if one Ds. iſ 
fendant appeared and confeſt Leaſe, Entry and Ouſter, and 
the other did not appear, he would direct the Jury to find iſ 
as to the Defendant who did not appear, Not guilty, it nothing Wi 
was proved againſt him. Sed adjornatur. | 


As * Baily and Cheeſely. In B.R. 
8. C. | f 
Submiſfon IT was moved to make a Submiſſion to an Award ; Ml 


— Abe“ 1 Rule of the Court, upon an Affidavit that it was ſo agree i 
only Condi- at the Time of the Submiſſion; and the Bond of Arbitratin 
den. being produced, it appeared to be with Condition that roc 
Party ſhall fland to the Award, and will conſent to have i WF 
made a Rule of Court, otherwiſe the Condition to be void 
And it was inſiſted that there was no Conſent, but only a h. 
nalty in caſe he would not conſent afterwards, and by th if 
Statute it ought to be a preſent Conſent ; and if it was nu 
ſo at the Time of the Submiſſion, it never can be made {iſ 
But the Court was of Opinion that this Condition was: 
Conſent, otherwiſe it was of no Signification, and that 1 
there was not a Conſent to make the Award a Rule d 
Court, there is no Submiſſion, for the Submiſſion is contain 
ed alſo within the Condition of the Obligation. 


Caſe 16. Warner and Green. In B. R. 


— AS TION upon the Cafe for ſtopping up a Way, aut 


8 the Plaintiff declared that he was ſeiſed of eighteen 
for a Way, Meſſuages in St. Butzolphs Aldgate, and preſcribed for : 
bya Verdia, Way from every one of thole Meſſuages over a certain 
where the yacant Piece of Ground, c. to ſuch a Place; and after 1 
fort of a Verdict for the Plaintiff, it was objected that it was not ſhemn 
— not hat fort of a Way he had, whether a Foot- Way, Horle 
Way or Cart-Way. Sed non allocatur ; for it is ſaid that be 
had a Way ire & redire, c. and after a Verdict it ſhall 

be intended a general Way for all e t 


4 Sterlins 
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1 


Sterling and Tanner, In B. R. c 5 
4 | RROR of a Judgment in C. B. and the Plaintiff aſſign- Frror for 


ELSE 


want of an 


ed for Error, Want of an Original, and then the Courſe Original, is 

W:. chat the Defendant ſhall give a- Rule to the Plaintiff tofu ae 
t a Certificate whether there was an Original, upon which — until 
Eee plaintiff ſhall take out a Certiorari to inquire whether ut, m 

bere was any Original of that Term of which the Placita, turned. 

g. are entered, which in the preſent Caſe was Trinity Term. 

Wit here in this Caſe the Defendant did not give any Rule, 

ut at his own proper Charge took out a Certiorari, and 


4 ; xrocured a Certificate of an Original. But by the Court 

11 this is ill, for the Error is not compleatly aſſigned until the 

31 Certificate is returned, by which it appears that there was 
be. Original in the Caſe. ; | : 

bo 8 * 

1 $1 doe, | Caſe 78. 
„ Lonplugh and Shortridge. In B. R. 8 0 
+ ocecnant. Defendant pleaded a Releaſe and Confirma-On 2 Gene- 


tion, Cc. to which it was demurred Quia duplex &* —— 
oer forma. But by the Court, This is a General Demurrer, not fatal. 


dhe Demurrer ought to ſhew in what the Duplicity con- 
Wilts, and upon a General Demurrer, Duplicity is not fatal. 


Palmer and Stavely. In B. K. S 75. 


I Salk. 24. 
and | ts 
teen Naebitatus Aſſumpfit for Money had and received by the After a Ver- 

Det: F. FER . . dict the 
＋ endant for the Plaintiff, ad uſum ipſius the Defendant, Word a4 


5 here it was intended to have been © To the Uſe of the n — 
WF laintiff” ; and after a Verdict, it was moved in Arreſt of — 
Judgment, for that the Plaintiff had declared of Money had ti, 


Wo the Ule of the Defendant, and therefore had no Cauſe — 5 


oe 

: be RP! Action of his own thewing, for the Money being re- 
&all eived to the Uſe of the Defendant the Plaintiff cannot re- 
eren. Sed non allocatur ; for after a Verdict for the 
; lantiff, the Words ad uſum Defendentis ſhall be rejected, 


for 


F 


— * * 1 
_ 
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Caſe 80. 


Declaration 
where help'd 
by the Ver- 
dict. 


Caſe 81. 


Tender and 
Refuſal, how 
to be pleaded. 


for a Verdict could not have been found for the Plaintis cept, 
if Evidence had not been given that the Monies had been R. 
received for his Uſe; and the Declaration further ſays tha 
the Monies were received for the Plaintiff, and ſo the fy, . T 
ſequent Words, To the Uſe of the Defendant, ſhall be rejeded; BY fon | 
and to this Purpoſe were cited the Cafes between Norwort = Dcfc 
and Wildman, 1 Mod. Rep. 42. 1 Sid. 306. and a Cale no I 
this Court between Pattiſon and Milton, — V. 3. where a D. 
claration that the Plaintiff aſſumed to the Plaintiff was aide A 
after a Verdict. ind 
Time 
: ; _ Mis: 
May and King. In B. R. 
= A 
„ PSIT, the Plaintiff declared that in Conſideration i ſenda 
that he had delivered to the Defendant a Chariot, aof ne- 
had agreed to permit him to have the Uſe of it for one Yea, A ficien 
the Defendant promiſed to pay 200 J. but it was not alledos I ful 
that the Defendant had the Uſe of the Chariot for a Yea, {Wticien 
and this after ,a Verdict for the Plaintiff was moved in : tht 
of Judgment. Sed non allocatur ; for after a Verdict it {hal have 
be intended that he had the Uſe of it for a Year, as it read) 
pears that the Chariot was delivered to him. oben 
5 any f 
. : =, th 
Lancaſhire and Kellingworth, Executor: as 
In. B. R. | bee. 
| : 694. 
HE Caſe appeared to be this upon the Declaration: the D 
The Teſtator covenanted with the Plaintiff, upon th: i 
transferring ſo much Stock in the Hudſon-Bay Company, to py i 
20001. and the Plaintiff avers that he was ready and offen I 
to make a Transfer, but that the Defendant was not will 
to accept of it. And Holt C. J. delivered the Opinion 1 
the whole Court, and he ſaid, if a Man is to pay Mone De 
upon an Act done, and there is a Tender of doing it, ment! 
the Party refuſes, it is tantamount as if it had been done: ter the 
but here the Tender is not well alledged, for the Plaintiff fs i and th 
that he was ready, and the Defendant was not willing to — 


4 5 1 ce 


— . 


| and did not come, it ought to be thewn when and what 
W [ime the Plaintiff was ready, viz, that he attended to the 
nt Part of the Day. 5 Co. 114. Wade's Cale, | 


W-1dant did not come, nor any other for him, though this is not 
f neceſlity ; for if a Man pleads a Tender and Refuſal, it is ſuf- 
W ficient to ſhew the Refuſal, without ſaying at what Time the Re- 
full was, for a Refuſal by the Party at any Time or Place is ſuf- 
W ficient ; but if a Man pleads Notice given, by which it appears 


bave been done, then the Plaintiff muſt ſay that he was 
ready at ſuch a Time, vix to the laſt Part of the Time 


amy for him did not come; and the Reaſon of all thoſe Caſes 
b, that when the Plaintiff himſelf is to do an Act, and that 
Aft is not done, he ought to ſhew to the Court that he had 
done every Thing that was in Power. Hob. 107. 1 Cro. 
694. 8 Co. 92. And therefore Judgment was given for 
che Defendant by the whole Court. ä 


| [7 was moved to refer the Regularity of a Judgment iN Execution 


Wy ment by Confeſſion which was ſigned after the Term, and af: the Judg- 
er the Signing, wiz. the 1oth of April, the Defendant died, went nened, 
and the Execution bore Teſte the 2 zd of January; and it was 
WI nlilted that it appeared that the Execution was before the 
judgment. Sed non albcatur; for Execution may be ſued out 


2 
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„ 


: cept, and whenever a Man pleads a Tender, he ought to plead 


a Refuſal alſo. 1 Sid. 13. 2 Saund. 350. Vent, 105. 


Then if the Defendant was not preſent, and for that Rea- 
ſon he could not refuſe ; the Plaintiff ought to ſhew that the 
Defendant had Notice, and that the Plaintiff was ready, and 


| no Defendant came, Wc. Telv. 38. 1 Co. 754. 


And if it is pleaded that the Defendant had Notice 


And in ſuch Caſes the later Way of pleading is, that the De- 


that the Defendant was not preſent when the Act ought to 


when the Thing was to be done, and that the Defendant or 


Parſons and Gill. In B. R. 


Caſe 82. 
Debt; the Declaration was of Hillary Term, and Judg- Nane 


Teſte before - 


2» when good. 


H h after 


/ 
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— 
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after the Death of the Defendant, excepe againft a Purchaſy 
and the Writ of Execution may bear Teſte of the precedery 
Term, even of the firſt Day of that Term. | 


— 


— 


Caſe 83. Sir Richard Levin and — In B. R. 


Error er D RROR of a judgment in C. B. in Covenant. Th 
Original; 1 Plaintiff in Error aſſigned for Error Want of Originy i 
another Ori- and had a Certiorari u which it was certified, that the 
ginal allowed pon 7. then 
by the Court was no Original; afterwards the Defendant applied to th 
Om” Court of Chancery, and upon Affidavit that Inſtructions wer if 
given to the Curſitor for an Original, but they were loſt, th 
Court of Chancery allowed that the Original ſhould be ſup Wi 
plied ; upon which the Defendant in Error prayed anothe if 
Certiorari, and an Original was certified of the {ame Term n 
which the Default of an Original was certified before ; adi 
now it was moved by Mr. Broderick that this was 1 1 
for before the ſecond Certiorari was returned, the Defendar 
ought to have given a Copy of the Original to the Attorney i 
of the Plaintiff; and the Maſter informed the Court chat te 
Courſe was ſo, when the ſecond Original certified was of » i 
nother Term; but it being in this Caſe of the {ame Tem, 
the Motion was not allowed, re? ; 


DE 


7 
4 


. 
Term. Sanct. Trin. 


1 Annæ. In B. R. 


Machell and Clerk. 


imſelf for Life, and after to the Uſe of his eldeſt Son and 
oe Heirs of his Body, then to his ſecond Son, and fo to all 


ert following he covenants to ſuffer a Common Recov 
Wo other Uſes in Fee, which Recovery was had accordingly ; 


very was good was the Queſtion ; for if by the Co- 

enant to ſtand ſeiſed to the Uſe of himſelf for Life, &c. 
e was only Tenant for Life at the Time of ſuffering the 
ommon Recovery; then that Recovery did not bar the 
F itates of his Iſſues, becauſe it was ſuffered with a ſingle 
Voucher only, Fobn Machell not being Vouchee, but only Te- 
int to the Precipe; but if the Covenant to ſtand ſeiſed did 
ot alter the Eftate-tail, but that Jon Machell after ſuch Co- 
ant, and at the Time of the Recovery, remained ſeiſed of 
e Eltate-tail, the Recovery was ſufficient to bar the Iſſue in 
al. And after Judgment for Clerk (who claimed under the 
W-covery) in the Common Pleas, it was ſeveral Times argued 
. K. And now Holt C. J. delivered the Judgment of the 
Wort, that the Judgment in C. B. mould be affirmed. And 


7 

N 

| > laid, that all the Judges of the Court, viz. Liteleton, 
| | 

| 


Powys 


195 

1 . 
RROR of a judgment in C. B. in EjeCtment ; where a 4418) 
upon a Special Verdict the Caſe appeared to be this: Hal core. 


John Machel ſeiſed of the Land in Queſtion in Tail, tand feige 
Wy Indenture covenants to ſtand ſeiſed thereof to the Uſe of 


to the Uſe of 


himſelf for 
Life, - with 
Remainders, 
. 4 and after- 
his Iſſue ſucceſſively in Tail, and the 25th of January then w_ ſuffers 
ecovery 
Cry to other U- 
ſes; the Uſes 


which 4. was Demandant againſt John Machell Tenant, — yer 
be vouched the Common Vouchee ; and whether this Re- 2%<4- 


-” 


I20 


unn. 
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Powys and Gould, agreed with him, that the Judgment ſhow 
be affirmed : As to the Reaſons. of their Judgment, he hal 
not conferred with them, but that he thought it very res. 
ſonable, that the Reaſons and Grounds of his own Opinion 
ſhould be declared in this Cafe; and he was of Opinion, thy 
if a Tenant in Tail bargains and ſells, or makes a-L eaſe ary 
Releaſe to another in Fee, that the Bargainee or Releaſy 
hath a baſe Fee, and his Eſtate. is not determined by th 
Death of the Tenant in Tail, but deſcends to the Bargaing 
or Releaſee and his Heirs, till that Eſtate is avoided by the Fine 
Entry of the Iſſue in Tail; and herein he relied upon d 
mour's Caſe, 10 Co. 96. If a Tenant in Tail bargains and {| 1 Ar; 
to one and his Heirs, the Bargainee hath an Eſtate to hin if the 
and his Heirs; and if afterwards the Tenant in Tail levie, bis H 
Fine to the Bargainee, it corroborates the Eſtate of the By. 
gainee; ſo that altho before it was determinable by the lite 
after the Death of Tenant in Tail, after the Fine the Iſſue i nants 
Tail cannot avoid it; and upon the Caſe of Fines, 3 Cn. U. Rema 


and the common Caſe demonſtrates it: If Tenant in Tal the C 


makes a Leaſe for Years and dies, the Leaſe is not void, ht canno 
only voidable ; for if the Iſſue in Tail confirms it by the A. the B 
ceptance of Rent, it is good for the Time, and cannot after. here 
wards be avoided : Then if his Leaſe conveys an Eſtate which N nant i 
is not determined by his Death, there cannot be any Reaſm (AY Leaſe 
to ſay, that his Leaſe and Releaſe ſhall not convey an Eftte 
which will have a Continuance until it is avoided by his Iſſue; not a. 
and this is not inconſiſtent with the Statute De donis ; for 1 
though that Statute ſays, that a Tenant in Tail ſhall no 
alien, yet by his Feoffment he made a Diſcontinuance, a anothe 
put the Iſſue to his Action of Formedon ; and the Intent d che Ce 
the Statute is anſwered, when the Alienation may be avoidel 
by the Action of the Iſſue. The Bargain and Sale, or Lek 
and Releaſe of a Tenant in Tail, does not make a Diſcont : and Re 
nuance; but it may amount to an Alienation of the Inher: himſelf 


tance which was in him, notwithſtanding the Statute; for s good, | 


the Statute De donis is ſatisfied when the Alienation by the 
Feoftment is avoided by the Formedon of the Iſſue; by the | 
ſame Reaſon it is ſatisfied when the Alienation by Bargain BM Lie, K 
and Sale or by Leaſe and Releaſe is avoided by the Entry d der, al 
the Iſſue. The Caſe was: Tenant in Tail bargained and foll 
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an Adrowion to one and his Heirs, and afterwards died; the 
Eſtate of the Bargainee was not abſolutely determined, alcho' 
it was of a Thing which lay in Grant. 3 Co. 84. As to the 
Caſe of Litt. —- and the Cale of Took and Glaſſcoek, 1 Sund. 
261. where it was reſolved, that nothing paſſed but for the 
Life of the Tenant in Tail; Littleton there is re t to 
himſelf, and Hobart {aid he confounded himſelf; and the 
Caſe 1 Saund. afterwards reſolved, That if a Tenant in Tail, 
alter 4 Bargain and Sale to another and his Heirs, - levies a 
Fine to a Stranger, ſuch Fine avails to make the Eſtate of the 


4 Stranger enure to the Benefit of the Heir of the inee, 
f the Bargain did not give a baſe Fee to the Bargainee and 


his Heirs. 


* But in the Caſe in Queſtion, where Tehant in Tail cove- 
nants to ſtand ſeiſed to the Uſe of himſelf for Life, the 
Remainder to his Iſſues in Tail; this is abſolutely void, for 


the Remainders dependant thereupon: But the Remainder 
here limited after his Death is abſolutely void; as if a Te- 
nant in Tail made a Leaſe to commence aſter his Death, the 
Leaſe would be abſolutely void, altho a Leaſe for Years made 
by him in præſenti hath Continuance after his Death, if it be 
not avoided by his Iſſue. eli 


And if there is a Covenant to ſtand ſeiſed to the Uſe of 
another and his Heirs; this is good, and paſles a baſe Fee to 


the Ceſtuy que Uſe. 


And if a Tenant in Tail by Bargain and Sale, or by Leaſe 
and Releaſe, conveys to another and his Heirs, to the Uſe of 
himſelf for Life, Remainder to another; the Remainder is 
good, becauſe of the Tranſmutation of the Poſſeſſion. 


So if he covenants to ſtand ſeiſed to the Uſe of A. for 
Like, Remainder to B. and his Heirs; it is a good Remain- 


der, alcho' the Tenant in Tail dies during the Life of A. un- 
til it is avoided by the Iſſue. 


the Covenant to ſtand ſeiſed to the Uſe of himſelf for Life - 
cannot be of any Avail, only as it was neceſſary to ſupport - 
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Bargainee good to him and his Heirs ; but how can a Fine to . 
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Plaintiff in 


Replevin 


ſhall not pay 
Coſts when 
the Writ a- 


bates. 1 


De Term. Janct. Trin. I Anne. 
But if he covenants to ſtand ſeiſed to the Uſe of hin. 
ſelf for Life, Remainder to another; that Remainder is void 
in the Commencement, and nothing paſſes by the Covenant; 
and therefore the Recovery here was good. And the Jude 
ment. was affirmed by the whole Court. 


Smith and Walgrave. In B. R. 


REplerin- The Plaintiff declares for the taking of his Cattle 
in a certain Place called B. The Defendant pleads in 
Abatement, that he took 5 in a certain Place called ( 
abſque boc, cepit in loco vocat B. prout, Cc. & 
_ We 1 — c. The Plaintiff confeſſed 8 
Caption to be in C. and thereupon the Avowant had ju. 
ment, that the Writ ſhould abate, and for the Return of 'the 
Cattle. And now it was moved by Eyre, that the Avowant 
{hall have his Coſts. But it was reſolved by the Court, that 
he ſhould not have Coſts; for the Statute of 21 H. 8. « 19, 
does not extend to this Caſe, but gives Coſts only when the 
Plaintiff is nonſuited; and the Statute of 7 H. 8. c. 4. gives 
Coſts. only when the Plaintiff is barred ; but here the Plun 
tiff is neither barred nor nonſuited, but the Writ only abate; 
and he may have a new Writ, and is not put to his fecond 
Deliverance, as 
4 


Oo: 


)E 


- 
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1 Annæ. In B. R. 
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al Redding and Royſton. 


his Heir ; then the Deviſee dies, leaving his Aunt and 
Grandmother 3 the Grandmother enters and enjoys a third 
Part of the Land as for her Dower, and pays one Moiety of 
the Reſidue of the Profits to the Iſſue of the Deviſee, and 
the other Moiety to the Iſſue of the other Daughter, and 
dies. The Son of the Deviſee enters, and claims the Whole 
by the Deviſe, and therefore brought his Ejectment againſt 
the Son of the other Daughter, who claimed the Moiety by 
Deſcent ; and whether by this Deviſe the Lands ſhould go to 
the Heir of the Deviſee, or deſcend to him, | as to one 
Moiety] with his Couſin, the Iſſues of the two Daughters as 
Copartners, was the Queſtion. And it was inſiſted, that when 
an Eſtate is deviſed to the Heir, it deſcends and does not paſs 
to him by the Deviſe. Burt it was reſolved by the Court, that 
the Eſtate paſſed by the Deviſe, and not by Deſcent, for the 
Keaton why an Heir, to whom Land is deviſed by his An- 
ceitor, takes by Deſcent and not by Deviſe, is, becauſe the 
Deviſe was not neceſſary, foraſmuch as the ſame Eſtate is 
given by the Will, that would have deſcended; but when 
ide Eltate deviſed is altered in Quantity or Quality, the Heir 
lakes by Deviſe; now by this Deviſe there is an Alteration of 
the 


Vide 1 Salk; 


4 242. 8. C. | 
T HE Caſe was: A Man ſeiſed of Lands in Fee, wit ar Zo 37 


had Iſſue two Daughters, one of which had Iſſue à n mo 4 


Son and died; the Grandfather makes his Will, and Deviſe, and 
thereby deviſes the Land to the Son of that Daughter and {2 by De- 


ſcent. 


9 


— 


— — . 
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tte Eſtate, for if the Land deſcended, both the Daughre, Wi the 1 
would be but one Heir and would take as Cbpartners; bu tail ; 
when a Deviſe is made of all to one or the Son of one 0. Li 
the Daughters, then the Deviſee takes by Purchaſe in a d not 
forent Manner from what would be in Caſe the Land hy 
deſcended ; then it was urged that the Plaintiff was barred by I 
the Statute of Limitations, for the Profits of Part of bt k 
Searute ®f Eſtate was enjoyed by the Son of the. other Daughter abo WW not | 
ons where it twenty Years. Sed non allocatur; for here was no Ouſſe, 1 Life 
does not £x- nd the Statute of Limitations does not extend to this Cale, WA Deat! 
. | claim 
of th 
8 Hunt and Bourne. In B. R. 
7. | * "_ 
Vide ante EH HE Caſe was now argued ſeriatim by the Court. Ani ö for 
* Gould J. was of Opinion that the Judgment ſhould be WW Writ 
affirmed, and as to the Objection, that by the Verdift : ing to 
is not found, that there was a Writ of Right, he was d 
Opinion that it was not needful, for in all ſpecial Verdich He 
all neceſſary Circumſtances ſhall be intended. Lan. 1;, of At 
9 Co. 51. As to the principal Caſe he was of Opinion, WW did, 
that by the firſt Fine there was a Diſcontinuance for the BMW Time 
three Lives, for notwithſtanding the Statute 18 Edw. 1. D: vas a 
modo levandi Fines, a Fine may be well levied by Antie tail; 
Demeſn, for this Statute does not extend to it. Hob. 47, a Fin 
2 Inſt. 106, Dyer 373. True it is that it cannot be a BW may 
Bar to the Ifſue in Tail upon an Eftate-Tail made by the 
Statute De donis Conditionalibus, for a Fine is no Bar to He 
ſuch an Eſtate, but by the Statute of 4 HF. 7. and 32 Hd. made 
But it is objected, that a Fine is levied upon a Writ « WW for th 
Covenant which is a perſonal Action, and cannot be brought not m 
in Antient Demeſn; but I am of Opinion, that a Writ « Wi for th 
Covenant for a Fine is a real Action, and here the Fine Lit. — 
is levied according to the Cuſtom upon a Writ of Rigit of Li 
clole, Fitzh. Nat. Breu. 11. but it is objected, that 4 BW Reafor 
Court of Antient Demeſn is not a Court of Record, ct the C: 
a common Recovery there binds the Eltate. : 
* e 


But I am of Opinion, that this Diſcontinuance determunes by the 


with the three Lives: If Tenant in Tail makes a Leaſe ar Tex 


x 4 3 
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the Life of the Leſſee, this is a Diſcontinuance of the Eſtate- 


tail ; but if the Leſſee dies, the Diſcontinuance determines. 
. Lit. — and I am of Opinion, that the ſecond Fine does 
bot make a Diſcontinuance. 3 Co. 88, 89. Co. Lit. —, - 
10 1 alſo am of Opinion, that the Right of Entry is not 
t bot by the twenty Years; the Statute of Limitations does 
on not bar the Right, but only the Remedy; if a Leſſee for 
ſler Life levies a Fine, the Leſſor ſhall have five Years after his 


Death; for the Right of the Leſſor is not barred by the Non- 
daim of the Leſſee, or by that of himſelf, during the Life 
of the Leſſee. | 


Powys J. was of Opinion that the Verdict was good; for it 


And BY is found, chat by the Cuſtom a Fine may be levied upon 4 
| i: WY Writ of Right Cloſe, and that a Fine was levied there accord- 
| i WY ing to the Cuſtom, | en | 

s > | | | 

dich He thought alſo, that a Fine may be levied in the Court 
% cc Antient Demeſne, eſpecially, ' it being found by the Ver- 
ion, dict, that it was levied according to the Cuſtom beyond 
the Time of Memory. Hob. 48. 1 And. 71. Dy. 372. There it 
De was alſo ſaid, that a Fine in Antient Demeſne bars an Eftate= 
ent i tail; but 2 Inſt. —. takes Notice of this Cafe, and ſays, that 
4. 2 Fine there does not bar the Tail, but admits that a Fine 
x may be levied there. . 8 | 

' the | 
r to He alſo was of Opinion, that the Fine in Antient Demeſne 
1.8 made a Diſcontinuance, but it made a Diſcontinuance only 
it k for three Lives. And he held alſo, that the ſecond Fine did 
ught not make a Diſcontinuance, for that it doth not take Effect 
it of Bi for the Life of the Conuſor; and this is like the Caſe, Co. 
Fine Lit. — and the Section — there, altho it is not the Text 


df Littleton, yet it is good Law, and founded upon good 
Reaſon; and is allowed for Law, 1 Jon. 109. Lach 69. in 
the Caſe of Euſtace and Scawen. | 


He was of Opinion alſo, that the Ejedment is not barred 
by the Statute of Limitations, altho the Conuſor died in the 
fol Vear 1656. . , e . * 


- * 


— 
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\ Then the Ifſue might have a Formedon, but now this Re, 
medy is barred by the Statute of Limitations ; for there wy, , 
Diſcontinuance for the three Lives, and the Entry of the Iſſue 
was taken away thereby, ſo that he could not have an Bech 
ment until the Determination of the three Lives, when the 
Diſcontinuance ceaſed, which was within twenty Years, 


Powell J. I am fully of Opinion, that a Fine in Antient 
Demeſne makes a Diſcontinuance; for the Statute of 18 Ba. 
De modo levandi Fines was only a Declaration of the Com- 

mon Law, and does not reftrain Fines in Antient Demeſne; 
for a Fine in the Common Pleas levied of Land in Antient 
Demeſne makes it a Frank-Fee, and is reverſable by the Lol 
in a Writ of Diſceit; and it would be a hard ConftruQtion 
of the Statute 18 Ed. 1. De modo levandi Fines (even if it ws 
introductive of a new Law, and much more fo as it is onl 
declaratory of the Law) to make it reſtrictive to Fines in At 
tient Demeſne, which cannot be levied any where elſe. Fine 
were leviable before the Juſtices in Eyre, and before 
Charta, c.11. in B. R. Raſftal's Entries 585. b. but the Sts 
tute of 18 Ed. 1. intends only the Reſtraint of Fines n 
inferior Courts upon Bill or Plaint there. The Cale 44 
Ed. 3. 38. is not Law; and no other Cale denies the Powet 
of levying Fines in Antient Demeſne; and this Caſe j 
founded upon the Miſtake, that a Writ of Covenant for 1 
Fine is a perſonal Action, when it is a real Action. And. 71, 
4 Inſt. 207. Kel. 90. b. Then this Fine in Antient Demeſns 
is a Diſcontinuance, but it is a Diſcontinuance only for the 

Lives; for although a Fine come ceo, c. paſſes a Fee ge 
nerally, yet it is not fo, when there is an expreſs Limitation 
for Life. Bro. Fine, 1 2. 


Then the ſecond Fine cannot make a Diſcontinuance whe 
the Eſtate was diſcontinued before. | 


Holt C. J. I hold, that a Fine in a Court of Antient De 
meſne is good, notwithſtanding it is not a Court of Record; 
for this Court can hold Pleas in a Writ of Right, and give # 
final Judgment there, and join the Miſe upon the mere Rig 

"IM : or 
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fer upon a Writ of Right Cloſe the Plaintiff ſhall make Pro- 
teltation to proſecute it in the Nature of a Writ of Right, 
111. Then if it hath Cognizance of a Writ of Right, 
which is an Action of the higheſt Nature, why ſhall it not 
levy a Fine, which is not of fo high a Nature? It may be 
objected that London, and other antient Cities and Burghs, may 
hold Plea in a Writ of Right, but cannot levy a Fine; but 
the Cuſtom and Uſage are to be conſidered in this Matter; 
for they hold Pleas by Reafon of a Grant or of a Preſcrip- 
tion, which ſuppoſes a Grant of all Pleas real, perſonal and 
mixt; but by ſuch a Grant before the Statute of 18 Eg. 1. De 
modo levandi Fines, the Power of levying Fines did not pals; 
for it is 4 particular Manner of Action, which does not paſs 
by a general Grant. Then the City of London holds Pleas in 
the ſame Manner as the King's Bench or Common Pleas 
upon Original Writs; and if before the Statute 18 Eg. 1. the 
City of London could levy a Fine, yet at the ſame Time it 
might be levied in C B. but a Fine of Land in Antient De- 
eſne could not, even before that Statute, be levied in C. B. 
then in the Courts of London, Ir. If a Plea there conuſas 
ble be carried elſewhere, and the Parties admit the Juriſdiction, 
it is good; but if Land lies in Antient Demeſne, altho the 
Parties admit the Juriſdiction of C. B. yet the Fine ſhall be 
verled : Beſides, if a Tenant in Antient Demeſne cannot levy 
a Fine in the Court of Antient Demeſne, he will be under 
a greater Diſadvantage than other Subjects are; for he cannot 
{cry a Fine in C. B. and the Power of levying Fines is a great 
Advantage, becauſe thereby Purchaſers are effectually ſecured ; 
nd it bath been a conſtant Practice to levy Fines there, tho 
in ſome old Books it is made a Doubt of; as in 44 Ed. z. 
37. for a Fine muſt be levied on a Writ of Covenant, which 
a perſonal Action; but that is a falſe Foundation, for a 
it of Covenant for a Fine is a real Action. Fitzh. Nat. 
brev. 146, And a Fine may be levied upon any Wric ] 
Whatloever. 5 Co, 39. 4 Kehr. 90. b. That Fines may _ 
e there levied it is agreed. 2 Inſt. 514. Dyer 373. | _ 
ind there the Diſpute was only, whether ſuch Fine barred 
Ihe Eftate-Tail, 


And 
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And it is to be conſidered what will be the EKA more 
of a Fine in Antient Demeſn, and I am of Opinion th ſtion. 
it ſhall have the ſame Effect at Common Law as a Fine gf 
Land that is Frank-Free would have at Common Lay in I 
C. B. and therefore a Fine by a Tenant in Tail ſhall mae AW tinui 
a Diſcontinuance in Antient Demeſn as well as in cg thous 
For a Recovery againſt Tenant in Tail puts the Iſſue to ij fon 
Formedon in Antient Demeſn as well as in C. B. + H, , Wi eve 
3.b. 7 H. 7. 10. And if a Recovery there in 2 Writ o Dicor 
Right or other Action hath the ſame Force with a Recs. | 
very in C. B. why ſhall not a Fine there have the ſame (. Tt 
peration with a Fine in C. B. | a 
| | tute 
Then the Force of a Fine levied there for three Lives j | 
to be conſidered. A Fine ſur Conuſance de droit come ceo, Vs. An 
ſuppoſe that the Conuſor hath a precedent Eftate by ti but i 
Livery of the Conuſee, and therefore a Fine is improperly ed, 2 
called a Feeoffment upon Record, for there is a great D. #4 | 
verſity between a Fine and a Feoftment. If a Man being that l 
diſſeiſed enters to make a Feoffment and Livery, this a which 
mounts to an Entry, and paſſes the Eſtate to the Feoſſe, df bis 
but a Fine by one out of Poſſeſſion paſſes nothing to the 
Conuſee, but only extinguiſhes the Right of the Conulo, Jud 
2 Co. 56. 4. Buckler's Caſe. 2 
But it may be objected, that the Fine was levied before N Opinic 
the Steward and Attornies, when the Suitors are Judges d Fer 
the Court; but the Tenants who are Suitors may - make 3 , 
Attornies by the Statute of Merton, 20 H. 3. and thoſe At 2 8 
tornies may ſit as Judges there. | ougae 
Then it hath been objected, that a Fine. Sur conuſance d . 
droit come ceo, c. imports a Conveyance in Fee, and ths * 
being for three Lives is a Contradiction, yet a Fine an- 70 
ceo, Cc. may be qualified to a leſs Eſtate, as appears 12 
41 Ed. 3. 14.64 | | Tail i 
I alſo hold that this Diſcontinuance determines with tit 1 


three Lives, for the Lives make the Diſcontinuance, 7 
3 | (le 


. 
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the Eſtate being diſcontinued by the firſt Fine, cannot be 


more diſcontinued by the ſecond, and this is wicheut Que · 
that ſtion, according to Littleton. N 7 |; 2 

c 8 ' At 25 „ omen aj 
* I alſo held, that the Diſcontinuance by the firſt Fine con- 
nabe tinuing, the ſecond Fine cannot make 4, Diſcontinuance, al- 
„ i though it is a Warranty; for if Tenant in Tail, Rever- 


ſion in Fee, makes a Leaſe for Life, and afterwards the 


O its F | 
„ Neserſion is granted with Warranty, yet this does not make a 
it o Dicontinuance. 4 1 rt 210 J 5:18 


4 4 
— 


— 0 


an: 40 Mach 1 vials adit mnbend 

Then as to the Statute of «Limitations, it is to be conſi- 
lered whether the Iſſue in Tail was ever bound by the Sta- 
tute of Limitations. * g 
And I am of Opinion, that the Ermzbn was ndl barred, 
but if it was barred, yet when the three Lies determin- 
ed, a new Right accrued to the Iſſue, and he might enter 


Judgment affirmed by the whole Courte® - 


; oC Re 
= And in this Caſe it was declared by Holt CE as his 
Opinion obiter, That if a Copyhold was intailed by Cuſtom, 
a Common Recovery in the Lord's Court, would bar the 
Iſue in Tail, and thoſe in the Remainder, for if the Intail 
of a Copyhold is allowed, a Common Recovery to dock it 
ought allo to be allowed. | 


their Original have been conferred by Act of Parliament, 
they could not commence by Grant or Preſcription. 


It a Tenant in Tail grants Totum ſtatum ſuum, the Eſtate- 
Tul is not in Abeyance, as Littleton and Coke ſpeak, for if the 


tel rant be to the Grantee and his Heirs, it paſſes a baſe Fee; 
h t 0 if . . YES 
T7) iy Tenant in Tail releaſes all his Right to a Man and 
the ne * his 
IN 


and have his Ejectment, for it is not of an Honſequence, 
that upon Suppoſition that he was barred of his Formedon, #0'-- 
which he had a Right, that. therefore he muſt be bard” 
of his Right of Entry, which at hat Time he had not. 


That the Privileges of Lands in Antient»Demeſn«muſt 2 
r 
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his Heirs, a Fee determinable upon his Life paſſes ; ſo 4 
ſo if a Tenant in Tail bargains and ſells to a Man and hö 
Heirs, and if the Tenant in Tail afterwards levies a Fine 4 
the Bargainee, this does not make a Diſcontinuance, for the 
Baſe Fee was before veſted in the Bargainee. 10 Co. Seymour; 
Caſe, If Tenant in Tail makes a Leaſe of three Lig 
purſuant to the Statute, with Warranty to the Leſſee n 
his Heirs, this does not make a Diſcontinuance, but the 
Leaſe is good notwithſtanding the Warranty, and whenere; 
the Warranty makes a Diſcontinuance, the Diſcontinuane 
ceaſes by the Releaſe or Extinguiſhment of the Warranty, 


” * - 
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r inferi 
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Uetendat 
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The Queen and Burnaby. Cute 88, 
po AY | | | | I Salk. 18 7 
Onvidtion: before Juſtices of Peace on the Statute of 3; Co 


the 43 Eli. 
c. 7. for cut- 


ereral Trees called Lime-Trees; and an Exception was taken, ring _ 
that the Convict ſtiles the Defendant Gentleman; which Number and 
ſhevs that the Defendant was a Gentleman, and the Statute Ng. © 
was intended againſt mean and diſorderly Perſons only; and ought to be 
» he who hath Ability to anſwer Damages ought not to be 105 ug 

nviced upon this Statute, where he is ouſted of a Trial by 

; Jury, and hath not Opportunity to make out his Title if 
be claimed : and the Stile and the Preamble of the 
\d, and alſo the Statute of 1 5 Car. 2. ſhew that thoſe Ads 
vere intended againſt lewd and pilfering Perſons, and then a 
ntleman ſhall not be intended to be compriſed within the 
Meaning of them. Sed non allocatur ; for the Court cannot 
Wlinguiſh between the Ability of Perſons, and there is no 
ertain Rule or Limit to determine by who are able to an- 
Iver Damages and who not; and if a Gentleman does a baſe 
r inferior Act, his Quality is not any Excuſe, but an Aggra- 
ation of his Offence: And the Court thought, that if the 
Velendant claimed Property before the Juſtices, they ought 

not to have made the Conviction; and if they proceeded to 

5 A he had I" T—_ before or aſter the Conviction; 

and by the Opinion of ſome, if Property were all be- 
yore the Juſtices, who afterwards made the — and 

* awarded 
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awarded Damages, an Action would lie againſt him who toy Fi 
the Damages. But here the Conviction being removed out 0 
Certiorari, a Prohibition carmot be. But by Holt C. J. IE. {ay 
Defendant may make a Suggeſtion upon the Roll of his h mint 
perty, by way of Plea, and thereupon it ſhall he tried; uy the K 
St. John's Cale, 5 .. does not make to the contrary. Ry Cale 
the other Jadges ſcemed to be of a contrary Opinion z“ 7 
this Point. | | there 1 
or Cy , 8 be the 
Another Exception was, That the Offence is alledged 21 the 
Bampton in the County of Huntingdon, and afterwards it; 15 hoc 
ſaid, that the Defendant apud Bampton pred, Nc. and Bay Oe. I 
ton pred does not import Bampton in (om pred', for Banyy & pet 
may extend to two Counties, and Part of it may be in Hy : 
tingdonſbire, and Part in anothgr County. Sed non allocaty: 7 
for altho it may be in two Counties, yet Bampton pred is 9 gh 
other than that Bampton which was before mentioned in E © 
County of Huntingdon. Eater proceec 
e n $477 : 200 N Hen A no Ele 
I) he third Exception was, that the iction was for al: = 
ting down ſeveral Trees, and Damages to 20 L given, bu 5 15 
does not ſhew the Number of the Trees, which ought to 70 
the Meaſure of the Damages; and if an Action ſhoul 1 $ 
brought for the Treſpaſs, this Conviction cannot be pleatel _ 
in Bar, for it will not appear that the Conviction was ford: WA © = 
ſame Trees; and therefore the Number and Quantity of the Was de 
Trees ought to be mentioned expreſly in che Gonvidhon 5 = 
well as in an Action for the Treſpaſs; as'in 5 C. Ham = ut 
And for this Cauſe the Court was of Opinion that th 
Conviction was ill. I: 
Ga 89. Fir Charles Hale and Owen. In B. R. mr 1 
Belegte ACTION for a falſe Return of a Citizen to ſerve for th - y 


f his mew” 
— — a Verdict to the Declaration. 

to excuſe | | 1. 

himſelf i 5 6 
a, I Fil, 


Advantage City of Coventry, and ſeveral Exceptions were taken afe Declarat 
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Firſt, That the Declaration mentions, that the Writ iſſued 
out of Chancery (Recitando), Ic. and after the Recital, then 
it ſays Precepit, Oc. and ſo there does not appear any No- 
minatire Cale to the Word Precepit. Sed non allocatur ; for 
he King is before mentioned, and thall be the. Nominative 
Caſe to the Verb Precepit; ſo in a Precipe quod reddat, precipe 
4. quod reddat B. 10 L. quas ei debet & injuſte detinet ut dicit; 
there is no Nominative Cale, yet it is good Latin; and A. ſhall 
be the Nominative Cale to the Words reddat & debet ; and B. 
5; the Nominative Caſe to the Word dicit; ſo in pleading, 
Et hoc paratus eſt verificare unde petit Fudiciuns © dampna ſua, 
Fe. no Nominative Caſe appears to the Words paratus eff 


F petit. 


Other Exceptions were taken to the Declaration, for that 
the Plaintiff had ſet forth the Proceedings of the Sheriff in 
his Election, by which it appears that the Sheriff did not 
proceed regularly to an Election, and therefore there was 
no Election, and then no Action can be for a falſe Return. 
S:d non allocatur ; for the Sheriff {hall not take Advantage 
of his own irregular Proceeding to excuſe himſelf from an 
Adion. But by Hol C. J. it was ſufficient for the Plaintiff 
in this Caſe to have ſaid, that ſuch a Writ iſſued, and was 
delivered to the Sheriff, upon which he proceeded to an E- 


was debito modo elected. 
Court. 


Coggs and Barnard. In B. R. 


xr the 


Veclaration did not ſhew that the Defendant. was a Common 
Carrier, or that tor any Sum of Money ſuper ſe Aſumpfit, and 
M m {o 


But yet Judgment was given for the Plaintiff by the whole 


«ion ſecundum exigentiam Brevis, and that the Plaintiff 


Caſe go. : 
. | | 
1 Salk. S. C. 4. $. A4. Ju. 


ACTION upon the Caſe ; in which the Plaintiff de- when u 
clares that the Defendant ſuper ſe Aſſumpfit to Carry — Fl 
fly a Hogſhead of Wine, and that by the Default dfen Sai. 
the Defendant the Wine was loſt ; and after a Verdict for grating, 5 
the Plaintiff, it was moved in Arreft of Judgment, that the 
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ſo no Appearance of any Premium given to the Defendax, 
and therefore no Actions lies. 


And it was reſolved by all the judges of the Court, that 
the Action lay, for here is a ſpecial Undertaking. And al 
though the Defendant might have refuſed to carry the Win, 
yet as he made a voluntary Undertaking to carry it ſaſeh, 
if he does not do it he ſhall be puniſhed for the Damag 


which the Plaintiff ſuffers by his Neglect. 


There are fix Sorts of Bailments which are ſufficient fy 
the Maintenance of an Action. | 


Firſt, A naked Bailment, when a Man delivers Goods to 
another to keep. | 


Second, When a Man ſends Cattle to another which ar 
profitable, gratis. 


Third, When a Man delivers Goods or Cattle to another 
for Hire. | 


Fourth, When Goods are delivered to another as a pledy 
Fifth, When Goods are delivered to another to be carried 


for Hire. | 


Sixth, When Goods are delivered to another to be con 
veyed, or for a particular Purpoſe without Hire. 


If a Man hath Goods upon a naked Bailment, he is nt 
chargeable if they are loſt, Oc. 


Neither is he chargeable for a common Neglect, an 
therefore Southcort's Caſe is not good Law, which ſays thi 
a Man ſhall be charged in an Action on a general Bal 
ment, and it hath been the general Practice for twe!!) 
Years laſt paſt. If a Man hath Goods to keep, and tt) 
are ſtolen, although there be a Neglect in him, as if k 


4 unt: 


* 
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chem if he keeps them with the ſame Care as he does his own. 


80 if a Man makes Bailment to another, and he makes 
an expreſs Promiſe to keep the Things ſafely, yet he is not 
chargeable without his wilful Default, for {ſuch Promiſe 
hall not charge him further than he was chargeable before ; 


] 


Reaſon it ſhall not do it, if it is by Parol. 


The Second Species of Bailment obliges to a ſtrict Care, 
ſor if a Man permit another to have his Horſe into the 
Wet, and he rides to the North, and the Horſe dies, the Bailee 


{hall be charged for him. 


But if ſuch Horſe is ſtolen out of the Stable without any 
Fault in the Bailee, he ſhall not be charged. 


Horle is ſtolen, for then he ſhall be charged. 


The Third Species of Bailment is when Goods are left with 
the Bailee to be uſed by him for Hire, and in this Caſe the 
Baile is obliged to take the utmoſt Care, and to return the 
Goods when the Time of hiring is expired. 


The Fourth Species of Bailment is as a Pledge, and if the 
Uling of the Thing will hurt it, the Bailee mult not uſe it. 


But if the Uſing will not hurt the Things pledged, the 
Bailee may uſe them, as Jewels, c. but if the Bailee uſe 
them and they are loft, he ſhall anſwer for them, bur if he 
does not uſe them, but keeps them in his Cheſt, and they are 
ſtolen, he ſhall not an{wer for them. | 


If the Keeping of the Pledge is chargeable, then the 


bailee may ule it, as if a Cow is pledged, the Bailee ſhall 
have the Milk. : | | 


But 


omits to ſhut the Door, Tc. he {ſhall not be char ved 2 — 


t would not do ſo if it was in Writing, and for the ſame 


Otherwiſe if he permit the Door to be open and the 
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But when the Money is tendered for the Goods pledgei 
and the Bailee refuſes to deliver them, then his ſpecial Property 
is determined, and he by the Detainer is a Wrong - doer; and it 
the Goods are afterwards ſtolen, he {hall anſwer for them 


The fifth Species of Bailment is, for carrying for Hire; « 
where a Man delivers Goods to them who have a common d 
publick Truſt, as a common Carrier or Hoyman, c. if the 
are robbed by Enemies of the King, they ſhall not be 2. 
ſwerable; otherwiſe if they are robbed by the Violence d 


Robbers. 


So if the Delivery be to a common Factor, altho he hah 
Hire, he ſhall not anſwer for an Act done without his Ds 
fault; as if the Goods are ſtolen he ſhall not be chargeable, 


So in our Caſe, according to the ſixth Sort of Bailment 
he (the Defendant) ſhould not be chargeable by an Act whit 
did not happen by his own Default; as if any other had pierce 
the Hogſhead of Wine, he ſhould not be anſwerable for i. 


When a Man acts by Commiſſion, it obliges the Perſon to 
that Care, and he ſhall be anfwerable for Goods which ar 


loſt by his Neglect. 


For the Neglect is a Deceit upon the Perſon who truſts him; 
the Party who intruſts expects Diligence and Fidelity of him 
who is truſted, and for Breach of Truſt an Action lies; i 
Godb. 64. $ 


If the Defendant had only offered himſelf to carry, there he 
would not have been chargeable, it would only have been a N# 
dum pactum; but here, as he ſuper ſe aſſumpfit, the Word 4 
ſumpfit imports an Undertaking; and when a Man undertabe 
to do a Thing, and miſdoes it, an Action lies againſt hn 
for that, tho no Body could have compelled him to do the 
Thing; and to prove this was cited 19 Hen. 6. 49. 11 #4 
33. Tel. 4. 128. 2 Co. 667. And Judgment was given for 
the Plaintiff, 51 
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\ Prohibition was moved for to the Admiralty Court in Where a 


Euer and Tones. 


g : Prohibition 
a Suit there for Mariners Wages, and the Defendant to the Ad- 
pleaded that it appeared by the Libel, that the Con- Cu en 
tract upon which the Libel was founded was above fix Years Libel there 
before, and therefore by the Statute of Limitations the Plain- Wan tral 
tif was barred ; this Plea was there refuſed. And now on not go. 
the Motion for a Prohibition it was urged, that a Suit in 
the Admiralty for Seamens Wages is allowed there only for 
the Convenience of their Joining in the Suit ; but it the Ad- 
miralty Court will not admit a Plea of the Statute of Li- 
mitations, Which is a Bar at Common Law, the Defendant 
there will be greatly prejudiced ; and this Court will grant a 


Prohibition. 


The Court was of Opinion, that although in a Cauſe 
originally ſuable in the Admiralty, that Court ſhall proceed 
according to their own Law, yet when the Admiralty Court 
refules to allow a Plea in Bar or Proof pleadable and allow- | 
able at Common Law, this Court hath a Juriſdiction to pro- 
bibit them from proceeding ; but in this Caſe the Statute of 
Limitations is not well pleaded, for it ought to ſay that the 
Cauſe of Action did not ariſe within fix Vears, and it does 
not appear to this Court, for what Cauſe the Plea was difal- 
lowed there, And therefore a Prohibition was not granted. 


Nn mad 
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caſe 92. Ward and Sir Stephen Evans. In B. R 


Mod. Ca. 36. ü 
2Salk. . ACTION upon the Caſe, in which the Plaintiff declary 
S. C. i 4 
Whe:e a upon an Indebitatus Aſſumpfit for Money had and receiyeg 
— per to the Uſe of the Plaintiff; and upon the Evidence at the 
ſun who be- Trial, a Caſe was referred to the Judgment of the Cour, 
Bankrupe and appeared to be this: Fellows was indebted to the Plains 
= egen upon Bill of 60 J. who ſent his Servant to Fellows for the 
ate dans, Money, who gave him a Note of Sir Stephen Evans's for 1091 
— = Fay the Servant carried the Note to Sir Stephen Evans s, whoſe 
Servant indorſed 60 J. off the 100 J. Note, and for the 601 
gave the Plaintiff's Servant a Bill of 60 J. 105. on op 
Wallis, a Goldſmith, and the Servant of the Plaintiff paid ti 
Sir Stephen 's Servant the 10 s. Difference, and the next Mon- 
ing went to Wallis's who had failed, and was a Ba 
although for all the precedent Day he had anſwered and pai 
Bills; and when the Plaintiff 's Servant found that Wallis ws 
a Bankrupt, he delivered back the Bill upon Wallis to $i 
Stephen Evans, who refuſed to take it, and inſiſted that the 
Acceptance of the Bill upon Wallis was Payment of the 601 
Defend: 
um teſt 
he De 
Defend: 
lead tl 
ake A 


And it was now reſolved by the Court in Favour of the 
Plaintiff; that the Indorſement of the 60 J. off the Bill d 
100. was Evidence of the Receipt of ſo much Money by 
Sir Stephen Evans for the Uſe of the Plaintiff ; for the Cal 
of Fellows lay at Sir Stephen Evans's, and his Indorſment d 


60 1. off from the 1001. Bill (upon which the Bill of the WPifterer 
Plaintiff for 601. upon Fellows was delivered up and c. en, an 
celled) made a new Receipt of ſo much Money to the Uk or; 
of the Plaintiff ; then the Delivery of the Note upon . iii: an 
lis for 60 J. 105. to the Servant of the Plaintiff, is not Pay- MObligor: 
ment to the Plaintiff, for he ordered his Servant to receiv: t them 
the Money, and not a Bill, and then the Receipt of a Bil lor 
without the expreſs Authority of his Maſter ſhall not bio! orenat 
the Maſter. | if Trac) 
; red Mi 

- y the 
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hoſe | | 

ay inne and Richard Fitzgerald, Executors Cake 94. 
dt of Richard Fitzgerald, and Cragg. 

0 

© IN Debt upon Bond made to the Teſtator; after Oyer of Acton upon 


the Obligation and Condition, by which ir appeared, that en vi 
the Defendant and two others were named to be jointly be bad, if it 
and ſeverally bound to the Teſtator, the Defendant pleaded _ 2 
in Bar a Covenant made by the Teſtator to him, that he executed it. 
hould not be ſued upon this Bond that was made by the 
Defendant and two others. The Plaintifts reply, Non eſt fac- 
un tetatoris ; whereupon Iſſue was joined, and a Verdict for 
he Defendant. And now Serjeant Pratt moved, that the 
Defendant might plead over again; for that he could not 
lead this Covenant of the Teſtator's in Bar, but could only 
ake Advantage of that by Action of Covenant; and the 
Pifterence was, where a Man makes a Bond to a ſingle Per- 
on, and he makes a Covenant that he will not ſue the Ob- 
gor; this may be pleaded in Bar, for it amounts to a Re- 
ale and Diſcharge of the Action; but where there are more 
Dbligors, and the Obligee covenants that he will not ſue one 
jt them, this will not amount to a Releaſe, for then all the 
Vbligors would be diſcharged ; but the Defendant might have 
ovenant if he be ſued; and ſo it was reſolved in the Caſe 
it Tracy and Kenaſton in B. R. Trin. 1 3 V. z. which was en- 
red Mich. 11 IW, 3. Rot. 193. and ſo it ſeemed to be allowed 
the Court. But Trevor C. J. objected, that it did not 
Ippear by the Record, that the two others executed the 
OF 
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for tho by Oyer of the Bond it appears, that they are name 
in the Obligation, yet if they did not ſeal and execute it,; 
will not avail; and this ſhould appear by Averment, or other 
wiſe upon the Record; for if it does not appear, it ſhall oy 


be intended: So it was adjourned. And afterwards in xy p 

the 4th of the Queen, it was urged that the Deed, in whis 

the Covenant was, recites, that the Defendant and the twy 

others were jointly and ſeverally bound to the Teſtator, ay 

thereupon he covenants not to ſue the Defendant upon tþ 

ſaid Bond, and that Defendant was bound by the Reciy 

as a Leſſee would be eſtopped by Recital in a Leaſe; but &, Wl _— 

Court did not much regard this. Then it was urged, thy 

the Covenant was not to ſue upon the {aid Bond, wiz, up 

the Obligation, in which the Defendant and two others wer 

jointly and ſeverally bound; that the Defendant, in pleadiy 

this Matter to the Action of the Plaintiff upon this Bond, i N 

lowed it to be a Bond in which the Defendant and two other b 

were bound, otherwiſe the Covenant would not extend toi k 

and for this Cauſe it was ordered he ſhould plead again, my 
teri 
Adm. 
and th 
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Barker & u and Palmer. 


by the Wife whilſt ſhe was ſole, Defendant pleaded a the Place & 


. 1 any Thing 
Releaſe; and an Exception was taken that no Place was *"Y - "Ss 


alledged where the Releaſe was made, and it would be ma- bad. 


terial upon a General Demurrer. Reſolved Cro. Eliz, 78, 98. 
Adm. Cro. Car. 225. that the Omiſſion of a Place is Subſtance, 
and the Caſe of Kerby and Whitelow, Lutw. 1 501, is ſtronger. 
In Treſpaſs, for taking three Meaſures of Barley at Walling- 
ford, Defendant pleaded that Wallingford was an antient 


Burrough and Corporation, and had a Market and Toll of 
one Pint of Grain for every Comb of Grain fold there by 
any Foreigner; that John Ferren a Foreigner brought five 
Quarters of Barley there to ſell, and fold them to the Plain- 
tiff; and becauſe it was not ſaid that he fold them there, and 
00 Place was alledged where the Sale was, Judgment was 
given for the Plaintiff for the Default in the Plea. So if De- 
lendant plead a Submiſſion to an Award, and does not al- 
ledge the Place where Submiſſion was made, it is bad. Re- 
lolved upon Demurrer, Co. liz, 66. and without Difficulty 
julgment was given for the Plaintiff. 


O 0 Barker 
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Caſe 95. Barker and Lamplugh. In C. B. 


Diſcharze of IN Aſumpſit upon ſeveral Promiſes, Defendant pleads, thy 5 
CO | after the taking upon himſelf the Payment of the M Ri 


Plea, one Theopla Fudd took upon himſelf to pay it to the Plain 
for the Defendant z which Promiſe the 1aid Plaintiff accepted 
and intirely diſcharged and releaſed the Defendant. Plaintif 
demurred, for that the Plea in the whole or many Parts d 
it was bad. 
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Firſt, No Place was alledged where the Promiſe was madz 
as above. 


Secondly, The Promiſe of a Stranger cannot be pleaded in 
Bar of the Promiſe of the Defendant ; if it ſhould be intendel 
as one Agreement, it is not good without Satisfaction. 9 (4 
79. Peitoe's Caſe, Wc. and one Promiſe cannot be a Satisfc 
tion for another; a ſmall Sum is not a Satisfaction for a gre 
one on the {ame Day. Co. Litt. 213. 5 C. Pinnell. 


Alſo here the Promiſe is not ſaid to be by Writing; anl 
by Statute 29 Car. 2. no Action ſhall be brought to charge 
any Perſon for the Debt, Wc. of another, unleſs ſome Nat 
of it be in Writing; and without Difficulty Judgment wa 
given for the Plaintiff. | 


ca 96. Poulton, Attorn, 22 and Anne Goddard, 
Executrix of Thomas Goddard. In C.;. 


Plea,thatthe N an Action upon the Caſe for Money due to him as At 
fully alm. I torney, for the Buſineſs of the Teſtator, Defendant plead 
niſtred ane Plene adminiſtravit ante exhibitionem bille ipfius the Plaintif 


exhibittonem 8 a 
bile of Plaintiff replies, that Defendant had done Waſte; and upon 


the Maintif, Demurrer it was allowed, that the Replication was bad; but 


ought to then the Plaintiff took Exception to the Plea, becauſe thit 
have been | the 
ante impetr W- = 5 

tionem brey' de attachiament”, held bad, 
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de Plaintiff ſued by Writ of Attachment of Privilege, and 
he Defendant ſays, before the Exhibition of the Bill of the 
Plaintiff ſhe had fully adminiſtred, where it ought to be be - 
ſore the iſſuing out of the Writ of Attachment of the Plain- 

tiff ; and therefore in the Cale Lutw. 63 Jo Royſton, Executor 
of Royſton, ver. Barton, in Debt upon Bond to the Teſtator, 


nit Pefendant pleads a Compoſition by Two Thirds of the Cre- 
peel, ditors in Number and Value, according to the Statute 8 . z. 
nf and alledged that the Compolition was made before the Exhi- 


biting the Bill of the Plaintiff, where the Suit was in C. B. by 
Original Writ ; and therefore the Plea ought to have been, be- 
fore the Suing out of the Original Writ ; and for this Cauſe 
judgment was given for the Plaintift ; and it makes no Diffe- 
rence that here the Suit be by an Attorney who does not 
ſue by Original Writ ; for the Suit by Writ of Attachment 


ed in Js in the Nature of an Original: For as againſt other Perſons 
nded che Original is by Summons in Debt and by Attachment, 
o @ only in Treſpaſs and other Actions which are Vi & Armis, 
isfac« co the Attornies and other Miniſters of C. B. have Privilege to 


ſue at all Times by Attachment. It is true, that it is uſu- 
ally ſaid, that Attornies, Wc. ſhould ſue by Bill; and when 
m Attorney of C. B. pleads his Privilege, he ſays it is the 
uſtom, that no Attorney is compellable to anſwer any one 
upon Original Writ, but by Bill only. Lut. 195. b. and 4 Inſt 
99. It is ſaid, that C. B. can hold Plea by Bill againſt Offi- 
ers of the Court, and other Perſons privileged ; and I allow, 
if the Suit had been againſt an Attorney, the Plea had been 
ell; for he may ſue by Original Bill, as is cited in Lu. 
226, and ſo if in B. R. the Suit commenced by Bill of Mid- 
leſex; for a Latitat always ſuppoſes a Bill of Middleſex, that 
in the Place of an Original there; for all Perſons there 
ued by Bill are ſuppoſed to have Privileges of the Court, 
king in the Cuſtody of the Marſhal, or preſent in the 
burt, as Attornies or Officers there: So in a Suit againſt 
n Attorney of the Common Pleas, who is ſuppoſed to be 
reſent in Court, the Suit commences by Bill, and the Entry 


* * 3 in B. R. That the Plaintiff brought — or, That the 
"tha WF tiff exhibited his Bill againſt the Defendant. 1 Bro. 
ch: * 33+ But in a Suit by an Attorney, he may ſue by 


Writ 
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Writ of Attachment of Privilege, that is the firſt Proceſs fo 
him; and when the Defendant is brought into Court b 
this Writ, he declares againſt him in like Manner as oth 
Perſons declare upon an Original Writ ; as appears by th, 
Precedent Lut. 343. 2 Bro. Ent. 8. Raſt. 552. in Treſpaß, 
and if a Man declares in the Common Pleas per Querity 
and not upon an Original Writ, Original Bill, or Writ d 
Attachment of Privilege, it is Error; as was ruled Lut. 227, 
228. Dimock verſus Witherell, an Attorney of this Cour, 
and Judgment was there againſt the Plaintiff for this Cat 


only. 


4 e ny 
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N Debt for Rent incurred in the Life-time of the Te- Executor 
| ator againſt the Defendant, Executor of 4. upon Leaſe 


veral Bonds, the one for 2001. the other for 40 l. and that 
he had not Aſſets, only 20 J. which he retained towards Satiſ- 
{ation of his 240L aforeſaid ; and upon this there was a De- 
murrer. And now it was argued by Serjeant Cheſhire, that 
the Plea did not avail. Firſt, Becauſe that Debt for Rent 
that ſavours of the Realty is of an higher Nature than Debt 
upon Bond; and therefore Retainer for Debt upon Bond 
cannot be pleaded to Debt for Rent ; it was agreeable to the 
Cale between Godfrey and Newport, 2 Vent. 184. where it 
was relolved in the Common Pleas, and afterwards affirmed 
in Error in B. R. that a Man cannot plead Debt upon Bond 
to deny ſatisfying an Action of Debt for Rent. Secondly, 
Defendant cannot plead a Retainer for Part of his Debt, for 
be ought to plead a Retainer for his whole Debt, otherwiſe 
It does not avail ; for he ought to have Debt for the whole 
againſt the Executor, or for the whole againſt the Heir; but 
bow can he have Debt againſt the Heir, if he retains for Part 
Executor: Alſo he ought to have pleaded, that he agreed 
to retain before the Action commenced ; for when Teſtator 
s 10 Debt to his Executor, and he agrees to retain for his 


P p own _ 


Db 


Stonehouſe and Ilford. dat 97 


Payment of 
made by Parol to A. for one Year, and ſo from Year to Rene to 


Year, as long as both Parties ſhall pleaſe ; The Defendant Bond 
pleads, that the Teſtator was in Debt to him upon two fe- cn. 


ow 
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own Debt, this is Adminiſtring for ſo much, but it is 1g 
Adminiſtration till his Aſſent to make Retainer ; for then he 
might give it in Evidence upon Plene adminiſtravit ; and i 
the Defendant pleaded, that the Teſtator was indebted to him 
without more, this would be bad; but for that Reaſon fu 


Plea ſhould be inſufficient, if the Law: would imply an 44 Sec, 
miniſtration for ſo-much as the Teftator was indebted to hin, We've" 
without his Aſſent to make a Retainer for ſo much for hu HM 1% 
Satisfaction; and therefore it was reſolved by all the Juſtics, Cini 
between Burditt and Pix, 2 Brownl. 51. where the Deſen. 
dant pleaded a Retainer for his own Debt, that the Pl The 
would not avail ; becauſe that he did not ſhew, that he hi WWnterr! 
made Election before the Action commenced to retain the M iren; 
Goods for Satisfaction of his own Debt; which ſeemeth, ash I.; 
ſaid, an expreſs Reſolution in Point. But by the whok eftly \ 
Court it was reſolved, that the Plea was good, for Debt r 46. 
5 Nent and upon Specialty are in equal Degree; and ſo it ws 
Vide his Re- reſolved between Acton and Gage, Paſch. 9 Will. 3. and ther 4 
Ports, P- 39. jt was alſo reſolved, as Serjeant Girdler who argued for th 
Defendant ſaid, that the Retainer may be for Part of th 
Debt towards Satisfaction; and ſo it was here agreed by the 
Court without Difficulty. And by the Court, it was na 
a neceſſary Allegation, that he el to make a Retainer Rob 
before the Action commenced; for when Teftator is in WF . 
debted to his Executor, Retainer is Adminiſtration for ee 
much, and can be given in Evidence upon Plene aum. . te 
ſtravit. i E Þ * b 
Months, 
; #52 Ire gen. 
Caſe 98. Dummer ver. Birch. In C. B. wy 
1 N Covenant. Plaintiff declares, that inter alia the Defet r 
aſſigned dant covenants, that he would diſcharge all Duties an hg] 
* Charges due before the firſt of October next; and the Phi. e 1 
certain. tiff aſſigned for Breach, that the Defendant did not pay ® WW... 10 


diſcharge all Duties and Charges for which theſe Premiſe 
were chargeable. To which there was a Demurrer; 

argued, that the Breach was neither within the Words, not 
purſuant to the Intent of the Covenant; for the Intell 
was, that the Defendant ſhould diſcharge all Arrears a 


I Rent 
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he Land was chargeable, which, may be extended to many 
cher Charges; as appears in 1 Leon. 92, 93. 


= Secondly, The Breach is uncertain, for no Anſwer | can be 
hin, Piven to ſuch particular Charge; Breach, quod tenementum 
r ruinoſum & in decaſu in diverſis partibus pro defectu repa- 
222 bad for Uncertainty. Bend. 62. pl. 1 10. | 

clen- 


The Plaintiff ſhould ſhew how the Party was diſturbed or 
nterrupted, to which direct and poſitive Anſwer might be 
gien; and if this is not done the Breach is not well aſſigned. 


eftly within the Words and Intent of the Covenant. 1 Lev. 
y 46 „ | ; 


Sed adjornatur. 


E ritual Court was for Tithes of Heath and barren Ground 
mproved, within ſeven Years after the Improvement, con- 
rary to the Statute ; and a Rule was prayed for a Conſulta- 
ion, becauſe he had not proved his Suggeſtion within fix 
Months, for the Words of the Statute of 2 & 2, Ed. 6. c. 13. 
re general, In caſe the Suggeſtion for a Prohibition be not 
roved in fix Months, c. the Party ſhall have a Conſultation 
ithout Delay; and tho' there need no Proof of the Sug- 


lion, where the Suit is for Tithes contrary to common 


t, or where the Contract of the Party is ſuggeſted; yet 
1". other Cafes it ought to be, as well as upon the Suggeſtion 
y it a Modus, Cro. Car. 208. Jones 23 1. and ſuch Suggeſtion 
"is WF © proved. Dy. 170. b. And to this the Court inclined. 


DE 


gent which incurred before the firſt of Oftober, but here the. 
Breach is, that he did not diſcharge all Charges for which 


Flv. 30. Cro. Elix 914. 80 he ſhould ſhew a Breach di- 


Anonymus. In C. 8B. cc 9). 


Rohibition, upon a Suggeſtion that the Suit 3 the Spi- * 28 2 


roh 
n 
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Caſe 10. Anonymus. 3 
a EN Debt upon Bond for the Payment of Money the gi ah 
Defendant of February, the Defendant pleads, that he paid it h 


ſhall pleada- I gth Day of January preceding; and Iſſue, that he did m 
after a Ver- pay it the {aid ↄth Day of January; and upon that a Verdi 
4 for for the Plaintifl, And now it was moved to plead again; f 
' notwithſtanding this Verdict the Plaintiff may be paid a 
the 9th Day of January, and before the gth Day of Felnq; 
when the Condition was that the Money ſhould be paid, at 
therefore the Bond perhaps was not forfeited, nor the Plan 
any Title of Action: And it was argued by Parker, Que 
Serjeant, that it was an immaterial Iſſue, notwithſtanding 
was aided by the Statute. And therefore it was ordered thy 

ſhould plead again. | 


Grew. Harding and Harding. In C. B * 


N Dower, to the Return of a Writ of Summons the 1+ ur 
nant caſt an Eſſoin, that was adjourned ad Craſt Marin, 
and then the Tenant made Default, and upon that a Grab 
Cape ought to Iſſue, but a Petit Cape was entered, ad f 
terwards an Alias returned à die Paſch. in 5 Sept. and afterwat 
final Judgment was entered, but the Plea upon Record i 
which Judgment was entered was in Trinity Term; and it * 
moved that Judgment was irregular ; Firſt, becaule that 4 
2 4 
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he Was awarded where Grand Cape ought to have been a- 
arded. Secondly, No Continuance was entered in Eaſter 
erm when the Alias was returnable, and Trin. Term in which 
udgment was — 2 _ _ it was _— — _ 
loriſons mi amended, for they are on Miſpriſons 
* eden the Eſſoins Roll, which 1 the Warrant 
ſor entering the Eſſoin, is inſpected, it appears that the Eſ- 
ein was to the Return of a Writ of Summons before Ap- 
rearance, and then a Grand Cape and not a Petit Cape ought 
o iſſue; but here the Entry is as if the Eſſoin was caſt be- 
we Appearance; Milentry of Eſſoin in Aſumpfit was amend- 
I zo H. 5. 1. and the Omiſſion of entering an Eſſoin was 

amended by Common Law. 8 Co. 156. b, So in Formedon 
here Tenant was admitted to profecute by his Prochein Amy, 
ind that was entered upon Remembrance-Roll, but upon Phi- 
I:zer's Roll Entry was, that quod Demandant obtulit fe quarto die 
er J. S. Attornatum ſaum; but this was allowed to be amend- 
d, Lit. 60. Toung's Cale. * 


In this Caſe the A for the Demandant went to the 
hilazer, and ſaw that the Tenant had not appeared, and upon 
his prayed a Grand Cape, and this was {ſufficient Warrant to 
he Philazer to make the Entry, act Telv. 155. Debt againſt 
three Executors, and Judgment by Default, and Continuance 
3 for all, where only one and it was directed to 
amend if it appeared that all appeared, otherwiſe not. So the 
or-entry of a Cognizance upon Record, if it be an antient 
Roll. 35 H. 6. 24. l. 80 Bail omitted to be entered ſhall be 
ntered if it appears to be allowed. So Attachment for Sum- 
mons on Declaration, for it appears by Original. 2 Co. 108. 
(ro, Car. 21. 1 Roll. 207, 814. 3 Bulſt. 18 1. So Habeat 
pus in placito Comp', for placito Deb, 28 H. 6. 3. a. Oftene 
quare non fecerit. 8 Co. 150. 4. And the Entry of the Petit 
(ce, tor the Grand Cape is only one Proceſs for another, 
Which is within the Statute 3 2 H. 8. which aids Miſconveying 
of Proceſs. And where an Omiſſion of a Continuance ens 
tered Eaſter and Trinity Term, this was the Default of the 
Clerk, 1 Rolls Abr. 200. pl. 27. 2 Co. 528. and therefore it 
ſhould be entered after Judgment or Error. 1 Noll. 209. J 5. 
Yard, 505. Eut by the Court the Amendment was not allowed. 
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| * bn tor, of 
N I Ndebitatus Aſumpfit by Plaintiff as Executor of before 
wth the for Money due from the Defendant to his Teſtator. Th only r 
Ex. Defendant pleads, that 4. B. was appointed Executor to the autor, 
ſhip to ano- 'Teftator and proved his Will, and that the Defendant aftes Plainti. 
— to Wards paid him ſo much Money, being Part of the Debt, i the 
an Executor Satisfaction of the Whole, and that he on the Receipt diſchat Admin 
Probate, if ed the Defendant, Plaintiff replied, that the Probate gran Q-Autb0: 
5 wrcenre? to A. B. Was afterwards, upon Appeal, annulled by the Ser d, all 
repealed,does tence of the Eccleſiaſtical Court, and the Will by which 4.3 nues 
not diſcharge was made Executor was adjudged to be forged, and the Wil iﬀP*peale 
eainſtthe le- by which the Plaintiff is appointed Executor allowed, au ration 
. oc, That the Teſtator made ſuch Will by which 4 B. ws WW © 
appointed Executor; and upon this Replication a Demunt ene 
told at: ward 03 l Ga 21 0 pre voie 
In this Caſe two Points were argued by the Ser feats « be Ad 
the Bar. 1 1 Þ 1 b rt arne ration 
. n E uu en Iterefo1 
_ Firſt, If the Traverſe was good, for that the Defendant En Ad 
having pleaded, that the Teſtator made a Will by which 43 le,! 
was appointed Executor, which was proved in the Spiricut be righ 

Court, the Probate there is concluſive and cannot be traverſe; 
as was reſolved 1 Sid. 359. 1 Lev. 235. in the Cale 0 Bi Pur 
Noel and Wells, That if the Probate of a Will be given n FrOdate 
Evidence, that concludes the Parties, that nothing can after* herefor 
wards be given in Evidence in Contradiction to the Proba. hurity 


4 | 4 
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as that there was no ſuch Will, or that the Teſtator was not 
Compos, but only Matter conſiſtent with it, as that the Party 
had Bona notabilia, that the Probate was forged, &c. 


Secondly, It-che Payment to an Executor who was Executor 
{ fell, and had Probate af the Will, was gdvd to bind gthe 
rightful Executor. | | 


And judgment was given upon both Points for the Plaintiff ; 
and Trevor C. J. gave the Reaſons of the Judgment for the 
whole Court; and as to the ſecond Point he ſaid, that an 
Executor derives all his Authority from the Teſtator himſelf, 
and that he of himſelf, as being Executor without any Thi 
more, has the Power of diſpoſing of the Eſtate of the Teſta- 
tor, of releaſing a Debt. due to the Teſtator, Nc. True it is, 
before an Action brought a Probate is neceſſary, but that is 
only requiſite to aſcertain the Court that the Plaintiff is Exe- 
utor, and has a Right to bring his Action, not to give the 
Plaintiff any Title or Intereſt to the Eſtate of the Teſtator. 
the Teſtator appoints no Executor, or dies Inteſtate, the 
\{miniſtrator is appointed by the Ordinary, and derives his 
Authority from him; and therefore if Adminiſtration is grant- 
d, all Acts by him as long as the -- Adminiltration con- 
tinues! in Force are good, and even thougli it be afterwards 
repealed, But there is a Difference taken hen an Admini- 
jiraion! is repealed upon a Citation, or upon an Appeal. 
6 C0. 18. b. Packman's Cale. If it is upon àn Appeal, which 
Julpends the Adminiſtrat ion, all Ads after ſuch Suſpenſion 
re void ; if it is repeuled upon 2 Citation, all the Acts of 
te Adminiſtrator, till che Repeal. are good, for by the Ci- 
tion the Grant of the Adminiftration is not ſuſpended, 
Iterefore if the Adminiſtration be repealed, all Acts done by 
an Adminiſtrator, which a righiful Adminiſtrator might have 
lone, (hall be allowed, ſor in them he acted in the Place of 
be rwhttul Adminiitrator. 1 1 = ICED 


But it is otherwiſe in the Cafe of an Executor, for the 
Frobate of the Will gives no Authority àt all to him, and 
bereſore if he is not the rightful Executor he has no Au- 
herity at all, and it would be unrealonable that a Perſon, 


who 


-” 
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who has no Authority, ſhould diſpoſe of the Intereſt of ,, 
other ; the rightful Executor has not only a Truſt or Auth, 
rity to adminiſter the Goods of the Teſtator, but alſo , 
Intereſt annext to the Truſt; and therefore the Property q 
all the Goods after Adminiftration is compleatly veſted y 
him; and conſequently the Diſpoſition of the Goods of the 
Teſtator, or Releaſe of his Debts, is a Diſpoſition of the 
Intereſt of the rightful Executor, and therefore ſuch Diſgy, 
ſition does not bind him; and ſo it was reſolved Rol. 4, 
719. which Caſe was never denied, that I heard of. An 
this Caſe is not like the 3 an on who officiate 
without legal Authority ; as the Deputy of the 7 
Steward, — for rightful Acts done by him are hos yh ho 
is an Officer de fafto, and in the immediate and open Exec, 
tion of his Office, and the Parties did not know whether |; 
had Authority or not. | F 


In this Caſe of an Executor ſome Miſchief may poſlih 
happen, but it would be a more general Inconvenience, if! 
tortious Executor ſhould be allowed to diſpoſe of the Ng 
and Intereſt of a rightful Executor. | 5 


As to the Traverſe, I think it good; for whether a Wil 
or no Will, is a Queſtion triable by a Jury ; as is agreed 90 
134. Mer. Treſbam's Cale, 9 Co. de Strata Marcell 
Caſe; and the Reaſon is, becauſe the Spiritual Court had no 


the original Juriſdiction of the Probate of Wills, and becauſe 


it is Evidence of fo ſtrong 
be admitted againſt it, yet to plead that ſuch a Will ws 


as to Trial the Temporal Courts have quaſi a concurrent Juni: 
dition ; and this is not like the Caſes 1 Sid. 3 59. and 1 Ln 
235. That the Probate of a Will concludes a Perſon fron 
ſaying there was no ſuch Will; but notwithſtanding this Mar 
ter may be brought to Trial; for the ing a Will under 
Probate is only Evidence that there was ſuch a Will; and tho 
a Nature that no Evidence ſhall 


proved, is no Reaſon why this Matter ſhould not be tried 
Therefore Judgment was given for the Plaintiff: 


\. 1 


— 
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I» 


Higginſon and Seif. Caſe 103. 


i \ CTI ON on the Caſe for the Eſcape of one Wall taken Officer 


by the Defendant, Bailiff of the Liberty of the Tem- 2 


for an E- 


poral Court of the Archbiſhop of Canterbury, by Vir- ſcape of a 


Perſon, 


tue of a Precept iſſuing out of the {aid Court, upon a Plaint „here Ac- 
there exhibited in Debt for the Plaintiff againſt the ſaid Mall tion ariſes 


out of the 


for Debt which was alledged to be within the Juriſdiction of juricition 


the ſaid Court; and the Plaintiff declares, that the ſaid Wall, ks" 


was indebted to the ſaid Roger Higginſon in 200 l. in the Pa- Proceſ he 
riſh of St. Dunſtan, within the Juriidiction of the Court afore- * ken. 


ſad; and being ſo indebted the Plaintiff exhibited his Plaine 


Im n the aforeſaid Court of Record of the Archbiſhop, and that 
u opon the Plaint aforeſaid a certain Precept iſſued, directed to 
uri: the Bailiff of the Liberty aforeſaid, returnable 17 April 5 Anne, 


and was delivered to the ſaid Defendant '8 April 5 Anne, to be 
executed in due Form of Law; by Virtue of which Precept 
the Defendant afterwards, (vix) the ſaid 8th Day of April, in 
the Pariſh of St. Dunſtan aforeſaid, arreſted, and afterwards, 


da bo uit) 17 il, ſuffered him to go at large, per quod he loft 
(hal Ys Debt. The Defendant, Proteſtando, that the ſaid Fobs Wall 
| ws RG not indebted to the Plaintiff within the Juriſdiction afore- 


lad, nor that he did arreſt the ſaid John Wall, tor Plea ſays, 
that the Cauſe of Action upon which the Plaint was exhi- 
bited did ariſe. in Lond, and not within the Juriſdiction 
atoreſaid, of which the ſaid Defendant afterwards, and before 
the Return of the ſaid Precept, vix. 15 April, in the Pariſh 

"M08 of 
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not be penal. 


commenced ſhall not be granted, but after Plea to th 


of St. Dunſtan aforeſaid, had Notice. To which che Pling 
demurred, and Defendant joined in Demurrer. 


And it was argued by Serjeant Hall for the Plaintiff, 2 
by me for the Defendant; and I did inſiſt, that the Plain 
by his Demurrer here confeſſes that the Cauſe of Action ai 
out of the Juriſdiction of the Court, and that the Defendat 
had Notice of it before the Return of the Writ; and the 
tho an Action upon the Caſe does not lie againſt the Juds, 
Officer or Plaintiff, in an inferior Court, when the Cauſe 
Action ariſes out of the Juriſdiction of the inferior Cour, 3 
was reſolved Lut. 934, 664. Gwynne ver. Pool & A, ye 
there it was agreed, that if the Judge or Officer had or mit 
reaſonably have Cognizance that the Cauſe” of Action ard 
out of the jurifdiction, and they afterwards proceed, Aion 
on the Caſe would lie againſt them. Lut. 1566. By Mau 
Charta, nullus capiatur, nullus impriſonetur nifi per legem tem; 
but by Law none ought to be arreſted on the Plaint of » 
other for Debt, Covenant or Treſpaſs, in inferior Coum 
where the Cauſe of Action ariſes out of the Juriſdiftion 
By Statute of N. 1. 35. Great Men and their Bailiffs ſhall ng 
on the Plaint of another attach any one paſſing through ther 
Juriſdiction, for Contract, Covenant or Treſpaſs, which dos 
not ariſe in their Power and Juriſdiction, and for fo done 
ſhall pay double Damages; which Starute, as to the Thi 
prohibited, was but an Affirmance of the Common Lay, 
tho' as to the Remedy, it was introductive of a new Lav, 


If then the Arreſt was illegal, the not detaining him ſl 


| It is true, that upon this Statute the Remedy ſhall be b 
Prohibition before the Suit commenced, or by Prohibition a 
ter the Suit commenced ; and ſuch Prohibition after the Sutt 


Juriſdiction tendered upon Oath before Imparlance; for f 
the Defendant in his Plea, or by Imparlance, admits the Jr 
riſdiction of the Court, there is no Reaſon that he afterwath 
upon a bare Suggeſtion, ſhould ouſt the Court of the Jurk 
diction- which he had admitted ; ſo if he comes before Plea 

x upon 


r — dc. 


———— 
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upon à bare Surmiſe, to ouſt the inferior Court of the Juriſ- 
4;Fion, there is no Reaſon that a Judge of a Superior Court 
ſhould grant a Prohibition, upon the bare Surmiſe of the 
Defendant, that the Cauſe of Action ariſes out of the Jurifk 
chin, as this is denied by the Suggeſtion of the Plaintiff 
in his Declaration, that it was within the juriſdiction of the 


got le upon ſuch a bare Surmiſe of the Defendant, do not 
prove chat the Officer might not by ſuch bare Information 
take Notice of this, without being ſubject to an Action for 
m Eſcape. | 


If an Action for falſe Impriſonment was brought againſt 


, when the Cauſe of Action ariſes out of its * 
tion, this perhaps would not lie; and ſo it was reſolved be- 
tween Oliet and Beſſy, 2 Jon. 214. But it does not follow, 
hat an Action would lie for not arreſting, or for Eſcape 
alter Arreſt; and fo ſeems 2 Jones 2 14. where it is ſaid, that 
t was agreed by the Court, that if a Man is arreſted tor- 


yards is informed of the tortious Taking (without any Fraud 
n the Caſe) he ought nevertheleſs to derain the Priſoner de- 
wered to him on the Arreſt, tho the Execution of it was il- 
gal; for if ſuch Information be falſe, and he lets the Priſo- 
ter go, he is liable to be ſued for an Eſcape ; but this ſtrongly 
mports, that if the Information had been true, no Action 
or an Eſcape would lie; and if a Man may juſtify the De- 
aner, it does not follow that he ſhall be ſubject to an Action 
r an Elcape, if he does not detain the Perſon. 


If 2 new Sheriff has Notice by Parol of a Priſoner's being 
b Execution, he may detain him; but if he does not accept 
uh Notice without Indenture of the old Sheriff, and per- 
hits the Priſoner to go at laage, he ſhall not be ſubje& to an 
Gon for an Eſcape. 3 Cb. 73. If a Man be taken in Exe- 
ution after the Writ of Capias awarded, and before it be de- 
vered to the Sheriff, the Sheriff may detain him; but if he 
bes not, he ſhall not be liable for the Eſcape. 1 Rol. gog. 
"ur per Cur, judgment muſt be given for the Plaintiff; for 
as 


Court; and therefore the Caſes, which ſay a Prohibition will 


kn Officer, for an Arreſt upon a Precept out of an Inferior © 


ouſly, and afterwards delivered to the Gaoler, and he aſter- 


-” 


EU nh 
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as the Officer might juſtify the Detainer, if he does not 4, 
tain him he ſhall be liable for the Eſcape, for he oupht ng 
to take upon himſelf to judge or examine this Matter; 2 
per Tracy the Notice here is not well pleaded, for he oughe 
to have {aid he had Notice before the Eſcape, and it is not (yg, 
cient to ſay that he had Notice before the Return of the Vr: 
and a Caſe was cited by Serjeant Richardſos to have he 
reſolved in the King's Bench between Lucking and 
— Anne, where in an Action for an Eſcape againſt a $. 
jeant of the Counter, upon Not guilty pleaded, it was ging 
in Evidence for the Defendant, that the Cauſe cf AQion + 
roſe out of the juriſdiction of the Court, and that the IN, 
fendant had Notice of it; and this Matter being four 
Special, Judgment was given for the Plaintiff, for the Offi 
ſhall not take upon himſelf to examine that Matter, 1 U 
201. and in the preſent Caſe Judgment was given for th 
Flaintiff without further Argument. Vige 2 Mod. Rep. 30, 
where the Contrary was reſolved by three Judges, 3 Keb. 3 


Evide 
no ſuc 
and tb 
PT ove 
a Den 


ſion, | 


Cie 10 Landon and Beſſingbam. In C. B. 


If a Plea be DIA by an Adminiſtrator ; Defendant pleaded in 4 
eee batement, that A. made his Will, which after Admins 
one as Ad. ſtration granted was proved by the Executor; upon whit 


—— Plaintiff demurred. And the Queſtion was, If the Pl! 


an Executor, Was good without the Traverſe, abſque hoc, that 4. died It 


he o t to IN ar 
he ought ©» teſtate ? c 
A. died In- v0 


Fault i 
pleaded 
Origin; 
Acdion 
Deſend 
a Matt 
inal {þ 
but the 
tiff ous 
cordum 
rants h. 


_ Serjeant Cheſhire : Here the Defendant has confeſſed and + 
voided the Matter alledged, and then there is no Occaim 
for the Traverſe, 6 Co. — Heliar, for the Title upon which 
the Plaintiff relies, is that he is Adminiſtrator. But the Plz 
that A. made his Will, which was proved by the Executus 
deſtroys his Title as Adminiſtrator ; if 4. made a Will is 
could not die Inteſtate, if the Will continues in Force, #! 
appears to be, otherwiſe it could not be proved. If Iſſue hai 
been joined, that A. died Inteſtate, and the Plaintiff ha 
produced his Letters of Adminiſtration, and the Defendant 


had produced a Will under Probate, that had been conclul 
5 2 | | Evidence 


— — 


0 
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could have been given in Evidence to prove the Traverſe than 


a Traverle was neceſſary in this Caſe, but the Caſes there 
(ted are Part pro and Part con. But it was reſolved in 


af ought to have traverled, abſque hoc, that the ſaid A. died 


of the Plaintiff's Title without ſuch Traverſe ; for as the 
Plaintiff alledges himſelf to be Adminiſtrator of 4. and the 
Defendant ſays that 4. made his Will, which was proved, 
this is not an abſolute Avoidance of the Plaintiff's Title, but 
only by Argument or Implication, and perhaps the Probate 
was afrerwards revoked or another Will made, of which 
the Plaintiff ſhall have the Advantage upon the Iſſue tried, 
and though the Producing the Will under Probate is concluſive 


Fridence againſt the Plaintiff that A. did not die Inteſtate; 
and here if that Matter had been traverſed, nothing further 


what is now pleaded. I grant it was reſolved Tefv. 115. that 


this Caſe by the Court without any Difficulty, that the Plain- 


Inteſtate, for the Plea is not a full Confeſſion and Avoidance © 


Evidence againft the Plaintiff who cannot prove that there was 


no {uch Will, or that it was forged, yer it is but Evidence; 
and there are many Cates where what is ſufficient Evidence to 


a Demand and Refuſal is ſufficient Evidence of a Convers 
ſion, but will not be ſufficient to be pleaded, 


Onginal, and concluded with the Traverſe, abſque hoc, that the 
Action was founded on the other Original; upon which the 
Defendant demurred. Firſt, For that the Traverſe was of 
a Matter not alledged by the Defendant's Plea, for the Ori- 
gual ſhewn upon the Oyer is no Part of the Defendant's Plea, 
but the Court gives the Oyer. Secondly, For that the Plains 
tit ought to have concluded Et hoc parat eſt verificare per Re- 
dum; for, as the Plaintiff alledges an Original which war- 
rants his Action, Defendant had nothing to ſay but that 
8 f | there 


prove a Thing, is not ſufficient to be pleaded, as in Trover 


James and Matthews. In C. B. d 10 


IN an Action of Treſpaſs, the Defendant demanded Oper Plea in A-. 
of the Original, and on the Original there appeared a m n . 
Fault in the Addition of the Defendant, which the Defendant avoided by 


pleaded in Abatement; Plaintiff replied and ſhewed another another Ori 


inn.. — 
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there was no ſuch Original, which being Matter upon Rec 
ought to be tried by the Record. Thirdly, That the Reply 
tion concludes with a Demand of Damages. And for that 
Reaſons Judgment was for the Defendant. 


— 


Caſe 106. Athol & al. In C. B. 


AFawn » N EPLEVIN. The Defendants plead, that the Plinig 
the Militia have ſuch an Eſtate in Common, for which they wear 
Levy, tho'it charged to contribute to find a Horſe in the Militia, ay 
exciſed, that a Warrant was granted by the Deputy Lieutenant 
the County againft the Plaintiffs, to ſummon them at ſuch 

a Day to ſhew Cauſe why they did not pay the Sum chan, 

ed upon them, but that the Plaintifls did not appear at the 

Day; upon which a Warrant was directed by the Depuy. 
Lieutenant to the Defendants, to levy the Sum charged up 

on the Plaintiffs by Diſtreſs ; by Virtue of which the Defer 

dants juftify themſelves. Plaintiffs replied, that the Mili 

did not Exerciſe that Year, and upon that Defendants de 
murred, and Judgment was given for the Defendants by th 

whole Court; for the Defendants being Officers have a' Wa 

rant directed to them by the Lieutenants who hare 
Cogniſance of the Matter, and it is nothing to the Purpol 

that the Militia was not Exerciſed that Year, for perhaps 

Sum was charged upon the Plaintiffs to be paid Annually, fir 

when the Militia is Exerciſed, he who finds the Horſe will be 

at great Expence, and thoſe who are Contributory pay 1 

{mall Sum Annually for their Proportion; then as the Plan: 

tiffs had a Day upon the Summons and did not appear, tie 
Warrant afterwards was for their Default, and ſufficient td 

juſtify the Defendants. 
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” 

Lund, Adminiſtrator (during the Mino- cute 10. 
4 


rity of Anne his Wife) of Patience 
Maud, ver. Shaler. 


N Debt upon Bond for 400 J. againſt the Defendant, Adminiftre 

Tae as Adminiſtrator aforeſaid averred, that Anne the Minority 
his Wife was under the Age of twenty-one Years. De of another =» 

fendant pleads in Bar, that Aune was above the Age of eigh- ceaſe till his 
teen Years, Plaintiff demurs. And it was urged by Ser- ung one 
jant Pratt, that Adminiſtration during Minority determines Years. 
when the Perſon for whoſe Minority it was granted is ſeven- 
teen Years of Age. But Serjeant Cheſhire on the other Side 
urged, that there was a Difference between Adminiſtration 
granted during the Minority of an Executor, and Adminiſtration 
granted during the Minority of one who is intitled to the Ad- 
miniſtration ; for in the firſt Cafe the Adminiſtration deter- 
mines when the Executor attains the Age of ſeventeen Years; 
for at that Age the Executor, by the Spiritual Law, is able to 
take the Executorſhip upon himſelf, of which our Law takes 
Notice ; but in the Caſe of an Adminiſtration that is granted 
by the Authority of the Statute 31 Ed. 3. c. 11, the Perſon 
who has Adminiſtration granted to him, ought to be capable 


RE; 


by our Law, by which the legal Age is twenty-one, and con- 
lequently Adminiſtration granted to another during his Mino- 
nty, does not determine till his Age of twenty-one Years ; 
ad this Diſtinction was agreed in the Caſe of Thomas and 
| | Freele, 


A5 


. 


* 


A . 
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Freele, 13 V. 3. Rot. 102. and in other Caſes there d 
the Court ſeemed at firſt to doubt; and I mentioned, th 
it was ſo reſolved in the Cale of Thomas and Freeke, which 
Caſe I argued ; and the Court of King's Bench principal 
relied upon this Reaſon, -that Adminiſtration was granted by 
Virtue of the Statute 3 1 Ed. 3. c. 11. and confequently ti 
Age when an Adminiſtrator ought to take the Adminiftratic 
upon himſelf muſt be the full Age allowed by our Law. 


= —— 


The Court took Time to confider, but afterwards heirs 
attended with the Record of the Caſe of Thomas ver. Free 
and being informed by ſome of the Spiritual Court, that fi 
forty Years paſt the Uſage there was to grant Adminiſtia 


tion only to Perſons of the Age of twenty-one, and to grant 


Adminiſtration till the Perſon intitled to it attained his Ag 
of twenty-one, Judgment was given for the Plaintiff, _ 


Note; The Age of ſeventeen Years allowed to be the Ay 
when an Executor may take the Executorſhip''\upon jp: 
is in Conformity to the Spiritual Law, which allows wn ly 
fant of ſeventeen Years to be Proctor or Agent for another | 


Cale 108. Abbot ver. Burton. In C. B. 
.. SatR ge. . fi ue. , 

denen, N EjeCtment upon a Special Verdict the Cale appeared td 

dle Part of © be this: 4 _— e 

the 1 = ; ; Co's Bu | | 

of himſelf Stone ſeiſed of Lands as Heir on the Part of his Mother 


n tee, ive) levies a Fine and ſuffers a Recovery, and declares the Uſe to 
Uſe. „ himſelf for Life, and then to his Wife for Life, then to the 

firſt and other Sons in Tail, Remainder” to his own "right 
and if the Fee was in him as'the old Uſe, and ſhoull 
deſcend to the Heirs of the Part of his Mother, or fhoull 
deſcend to the Heirs of the Part of the Father, was the Que 
ſtion. And after Argument it was now reſolved by the whole 


Court, that it was the antient Uſe, and ſhould deſcend to 


the Opinion of the Court. 


a DB 


the Heirs of the Part of the Mother; and Trevor C. J. 9% 


— 


= att 35s, 
ed, | F. 
ha DE 
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ru Tbomas Harvey, Exeoutor of N. Harvey Ca 19g. | 


N 


cutrix of R. Burgeſt. 


TNEBT a. Bond 1.08. 167 5, in which of. Bur- Plc: of the 

| * geſs, —7 Richard Burgeſs the Teſtator of the Defen - ofa Will ge. | 
dant, were, bound to Richard Harvey the Teſtator of ae 

the Plaintiff in the Sum of 1604 The Defendant demand- 
ed Oer of the Bond and Condition, which recites that Sanmiel 
Leach by Will 11 December 1674. gave to his two Sons 
anne and John 301. a- piece, to be paid at their reſpective 
ves of 21 Years, and to his Daughter Mary 20 l. to be paid 
it her Age of 18 Years or Marriage; and if any of his 

uldren died before his Legacy became due, the ſame 
hould be divided amongſt the- Survivors, and of ſuch Will 
ade Elizabeth his Wife Executrix; that a Marriage was in- 
ended between the ſaid .Bligabeth and -Foſepb Burgeſs, where ...*: 


verſus William Richardſon & ud, Exe- 


yr y the perſonal Eſtate of Samuel! Leach being eltimated _ 
doch j00 |. would come to his Hands, if therefore the ſaid Foſeph . + 


Weeſs, his Executors, Adminiſtrators or Aſligns, ſhould 


1 vm the {aid Will as to the ſaid Legacies of 30 JL. piece gi- 

Abc te Samet and Jobu, and as to the ſaid Legacy of 20%. 
pen to the ſaid Mary the Children, then the Obligation 

-nd to Should . 84 

get | be void. And upon this the Defendants pleaded, that 


de {ad Joſeph Burgeſs did well and. truly pertorm the faid 
Vill as to the laid Legacies of 30 J. therein given to the {aid 
| | 1 | Samuel 
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| Samuel and „and the ſaid Legacy of 20 J given to 

laid Mary, —_ to the Form and Effect of ba Oude 
aforeſaid; to which Plea the Plaintiff demurred, and ſhews 
for Cauſe, that the Defendants do not ſhew how the {x 
Joſeph Burgeſs performed the laid Will, nor whether he ©. 
the {aid Legacies or not, and: that the ſaid Plea. is uncert;y 
and informal, upon which Iſſue cannot be joined; and th 
Defendants joined in Demurren. 


And now it was argued by Serjeant Cheſhire and Myſelf ſe 
the Plaintiff, and reſolved by the Court, that the Plea is bal 
for it is too General, upon which the Plaintiff could not jy 
in Iſſue, for it does not appear whether the Legacies wer 

paid, or whether any one was Dead, whereby his Legacy ſha! 
be given to the Survivors, nor when, or in what Mane 
they were paid; and therefore the Plea was bad upon the ler 
ſons of the Caſes 2 Cro. 360. 2 Bulft. 266. Lum. 420 
and though the Replication might have aided the Plea, yet thy 
is not neceſſary ; but the Incertainty of the Plea, being'ſhem 
for Cauſe of the Demurrer, Judgment muſt be given for th 
Plaintiff, Serjeant Hall of Counſel with the Defendants voll 
have taken a Diſtinction where the Obligation recites th 
Certainty of the Legacy, and where not, as in 2 Cru. 360 
it does not appear how much was given for the Legaq, 
Sed non allocatur. * FY | 


* Caſe 110. Hole & ux Executr 1x of A. verſus King 


Mabe {NR an Action of Trover, the Plaintiff declared that the 
ey Coſts in © Teſtator was poſſeſſed of the Goods in Queſtion, ads 
Trove. ing fo poſſeſſed made his Will, and the Plaintiff Executry, 
and died, after whoſe Death the Goods came to the Hand 
and Poſſeſſion of the Defendant by his finding them, who 
converted them to his own Uſe. Not guilty pleaded, an 
the Plaintiff was nonſuited. And now it was moved by &" 
jeant Pratt, that the Plaintiff ought not to pay Cofts, for be 
does not ground his Action upon his own Poſſeſſion of tis 
Goods, and therefore though the Converſion was in his * 
21 
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yet the Plaintiff never had an actual Poſſeſſion of the Goods, 


v — 


th | 0 
lit only a Poſſeſſion in Law, and therefore ought not to pa 
ne _ 100 this ſeems to be within the Reaſon of the Call 


of Hunt and Baloe now lately ſettled and reſolved in this 
Court, where an. Action of Trover was brought by -Plaintiff 
« Executot, of Goods of his Teftator, which the"Defendane 
had taken and converted to his own” Uſe, and it was there 
afjudged, that the Plaintiff ſhould not pay Coſts, and the 
Reaſon ſeems to be, for that the Executor never had the Poſ- 
eon of the Goods. 


gut the Court reſolved here, that the Plaintiff ſhould pay 
ſts, for his Teſtator died poſſeſſed, and then the Property 
ind Poſſeſſion was veſted in his Executor, and the Trover and 
Converſion by the Defendant was in his Time, and therefore 
he might have had an Action in his own Name without al- 
Ideing himſelf Executor. But in the Caſe of Hum and Bal- 
x, tho the Trover and Converſion was alledged in the Time 
of the Executor, yet there it appeared that the Feſtator did 
pot die in Poſſeſhon: of the Goods, and therefore there is u 
Pifterence between the Caſes. | | 
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Caſe 111, Hopewell ver. Ackland, 
Vide Gull. * hos 1 - 
= T Ejeftment upon a Special Verdict the Caſe appeared i wy 
when it be this: ART. £4 | | Clau 
Er Dee 21/5 
Joby Ackland, ſeiſel in Fee of the Lands in Oln 
made his Will in Writing to this Effect. * 
Whereas I have given Bond to leave my Manor of Buth Ap 
to the Daughter of my Brother James Ackland, and the Hen BW . 
of her Body, if ſhe live to attain the Age of 21 Years, u 2 
if the die before ſhe attain that Age, then it is to retum HI 5 
me again; if therefore my ſaid Brother's Daughter ſhall by. Wy 
pen to die before ſhe attain her Age of 21 Years, I git aſt þ 
the {aid Manor to my Brother Richard Ackland and his Hein BW, 


alſo I give to my Brother Richard Ackland all my Lan 
Tenements, Hereditaments whatſoever ; alſo I give to m 
Brother Richard Ackland all my Goods, Chattels, Mone 
Debts and whatſoever elſe I have in the World not befor 
by me diſpoſed of, he paying or ſecuring to be paid all ny 
Debts and Legacies, and I make my ſaid Brother Rich! 
Ackland my whole and ſole Executor of this my laſt Will, a 
deſire B. to be Overſeer thereof, and to ſee that my {a 
Executor and his Executors pay the ſaid Debts and Lega, 
and by the ſame Will he deviſed ſome ſmall Annuities forLit 
and others to Charities in Fee, and died. The Daughter 0 
his elder Brother attained her Age of 2 1, and claimed ir 
I 


precedir 
but allo 


onditi 


— 


- wo 


F ——_— 
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A 


AACR. - SOC ebay 
A 


M5 


Ray. only the Manor of Buckley, but alſo all the other Lands of 
the Teſtator after the Death of Richard Ackland, who was 
now Dead. The Queſtion was, Whether by this Will Richard 
Ackland had an Eſtate in Fee in thoſe other Lands, or only 
n Eſtate for Life? For it was agreed, that if he had but an 
Eſte for Life, then che Leſſor of the Plaintiff, who was 
Heir at Law of the Teſtator, had a good Title; but if he 
had an Eſtate in Fee, then the Title was with the Defen- 
dant, who was Son and Heir of Richard Actland the Deviſee. 
This Caſe was argued laſt Term by Serjeant Pratt for the Plain- 
if, and by Serjeant Parker for the Defendant, and now by 
Serjeant Poris for the Plaintiff, and by Serjeant Cheſbire for the 
Defendant. | | ; 728 


And it was inſiſted for the Plaintiff, that Richard Ackland 
the Deviſee had but an Eſtate for Life; for the firſt Clauſe 
which relates to the Manor of Buckley, and the ſecond 
Clauſe which gives all his Lands, Tenements and Here- 
dtaments, and the third Clauſe which diſpoſes of his 
Perſonal Eſtate, are all diſtinct and independent Clauſes. 


red u 


The firſt Clauſe is particular, and recites, That whereas 
he had given Bond to leave his Manor of Buckley in ſuch 
a Manner, if therefore his Brother's Daughter died before 
her Age of 21 Years, then he-gave his Manor of Buckley to 
bis Brother Richard and his Heirs ; if it ſhould be attempt- 
dl to couple this Clauſe with the ſubſequent Clauſe, they 
mult be taken together throughout, and then not only the 
Manor of Buckley will be deviſed to his Brother upon the 
preceding Condition, viz. If the Daughter dies under Age, 
ut allo all the other Lands will be deviſed upon the ſame 


ule is deviſed upon that Condition; then if this Clauſe 
porerns the ſubſequent Deviſe of all his Lands, Tenements, 
aud Heredicaments, and limits them alſo to his Brother and 
us Heirs, then it muſt neceſſarily be that all his Lands; 
enements and Hereditaments, are deviſed to him only in 
ale the Daughter dies under the Age of 21 Years; for 
de Defendant ſhall not take only Part of this Caufe and 
"x It to the ſubſequent Clauſe, but mult join the whole 
U u k prece- 


ondition; for it is plain and manifeſt that the Manor of 


166 


—— 
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: | precedent Clauſe with the ſubſequent Oe, or nothing 5 and his * 


* well as the former; which Conſtruction the Defendant wil 


—— 


if the whole is conjoined, the ſubſequent Deviſe will be u Sn! 
Condition that the Daughter die tinder Age of 21 Years, 3 by th 


three 


hardly approve of, for the Daughter did attain her A 

21 — and then Richard Ackland will take wenig h ra 1 
the Will. It was likewile obſerved that the Teſtator in d who 
firſt Clauſe had taken Notice of what Words were nec. the 6 
ſary to create a Fee, for there he deviſes the Manor o Judge 
Buckley to his Brother and his Heirs. Cale | 


in 
It was inſiſted that the ſecond Clauſe is diſtinct from th p 

firſt, and no way relates to it, nor is to be governed þ Th 
it, for the ſecond Cauſe commences de novo. Alſo I gin Wi al m 
to my Brother Richard Ackland all my Lands, Tenemem . Richs 
and Hereditaments, without adding the Copulative 4; the WY i; the 
Word Alſo imports no more than Item, and is of the {ane MA limicir 
Signification as moreover, and cannot be conſtrued in like ma It is tt 
ner, as if the Deviſor had ſaid, I give my Manor of B. to my Lands, 
Brother and his Heirs, in like Manner I give him all my heritar 
Lands, Tenements and Hereditaments whatioever. But th; die 0 
ſubſequent Clauſe is diſtin& and ſtands by it ſelf, and ther WW betwee 
is a manifeſt Difference where the firſt Clauſe is complex, WM the W 
and the ſecond is Attendant upon it, and muſt be conftrud the La 
with it, and cannot be conſtrued by itſelf, there the ſeco A inherit 
Clauſe ſhall be governed by the firſt; as if a Man deria dhe La 
Blackacre to A. and his Heirs, and alſo Whiteacre, there the MW Words 
Deviſee ſhall have Whiteacre allo in Fee, for there are tber al 
Words which can make the ſubſequent Words a diſtinct n ord 
compleat Clauſe j and therefore they muſt be governed by MW bee th 
the Words of the firſt Clauſe ; but where the ſecond Chu chat de 


repeats the Words, by which it may have a Conſtruction / Cer tho 


itlelf, then it is a diſtinct and compleat Clauſe and has 0 etende 
relation to the former; as where a Man deviſes Blackacre v ban ch 
A. and his Heirs, and alſo I deviſe Whiteacre to 4 there H Læriſor 
the ſecond Clauſe A. has only an Eftate for Life; for ther 
the Verb I deviſe; and alſo the Name of the Deviſee i f 
peated, and therefore it is a diſtin& Clauſe, and does not de 
pend upon the precedent Clauſe ; and in this Diſtinction tit 
Caſes are agreed. Mo. 52, is ſtronger, for there a Ma l 
3 | 
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his Will deviſes Land to Henry his Son; Trem, I give to my 
don Henry and his Heirs 3 and there the Doubt was, whether 
by the firſt Clauſe Henry had a Fee? And it was reſolved by 
three Judges, that he had not, for that they were diſtin 
Clauſes. Bur Weſton differed, becauſe the latter Clauſe had 
he Word Heirs, which he thought was applicable to the 
whole; but he agreed, that if the Word Heirs had been in 


Judges have agreed the Law to be as we contend for in a 
Cale ſtronger than ours, and the whole Court agreed it ro be 
{ in a Cale the ſame as ours. 


Then if the ſecond Clauſe be conſidered by itſelf, I give 
al my Lands, Tenements and Hereditaments to my Brother 
Richard Ackland, that can pals only an Eftate for Life; for it 
5 the known Rule, that a Deviſe to one indefinitely, without 
miting any Eſtate to him, gives him only an Eſtate for Life. 
It is true, if a Man deviſes to another all his Eſtate in ſuch 
Lands, this paſſes the Fee; ſo if he deviſes to him all his In- 
heritances 3 but no one can think it is ſo intended by a De- 
viſe of all his Hereditaments, who conſiders the Difference 
between the two Words Hereditas and Hereditamentam ; for 
the Word Heredas imports the Eſtate which a Man has in 
the Land; Hereditamentum the Land it ſelf which may be 
inherited ; and therefore cannot be applied to the Eſtate in 
the Land, eſpecially when it is coupled, as here, with other 
Words of the ſame Import; for the Deviſor gives to his Bro- 
tber all his Lands and Tenements; no one will ſay that thoſe 
Vords import more than the Things themſelves; when there- 
lore the Deviſor adds, and all his Hereditaments mharſocver, 
thit denotes only ſuch Things as were not comprehended un- 
der thoſe other Words Lands and Tenements, but cannot be 
extended to the Eſtate in thoſe Hereditaments, any mote 
than the other Words can be extended to the Eſtate which the 
Verifor had in the Lands and Tenements. 5 


Then if the third Clauſe be conſidered, Alſo I give to my 
Brother Richard Ackland my Goods, Chattels, Debts, Monies, 
and whatſoever. elſe I have in the World ; the Words, what- 
ever elſe 7 have in the World, are very extenſive; but if thole 
Words 


'he hilt Clauſe, it would be otherwiſe; and therefore three 


= ; 
s-4.8Y 
„ * © +. = 
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Words were ſingly by themſelves, it would de hard by fu land; 
general Words to pals Lands, which could not h ere b oultt 
Common Law, but only by the Statute, or by Guſtotm; . 
therefore the Heir, who by the Common Law cold n Th 
diſinherited by any Deviſe, {hall not now be difinherited, by Tenen 
where the Words are plain and manifeſt for that Purpoſe, n Ell: 
The Rule in Vaugh. — is, that the Heir at Law ſhall ny But 
be diſinherited by Implication, except where the Imyplicain s Ge 
is neceſſary; it is not ſufficient that it be poſſible or probable. be bas 
and all that can be ſaid in this Cafe is, that it is pollible, 1 he hat 
at moſt that it is probable, that the Teſtator here intended u is G0 
give all his Lands to the Deviſee. Where a Man deviſed 41 oral 
bis Mother, thoſe Words were as large and comprehenſive z WWomet! 
the Words Al I have in the World, yet it was reſolved no 
thing paſſed but the perſonal Eſtate. Raym. 97. 1 Sid. 191, If 
1 Lev. 130. | | | Wenn that 18 
M | d 0 00 before 
But whatever Conſtruction might be put upon thoſe Works, be Re 
if they are by themſelves, yet as they are here coupled with Life, « 
perſonal Things, they {hall not be extended to Words of ar | 
other Nature. FEE INE Wnt | * 4 And 
tantam 
There are many Caſes where Words very general and i be | 
definite ſhall be conſtrued in Conformity with and Arad C + 
to other Words in the ſame Caſe. 5 Co. —. 2 Co. 46. lonal | 
k But on the other Side it was inſiſted for the Defendant, that | 
the ſeveral Clauſes, each by itſelf, or at leaſt taking them alt» Fitz/ 
gether, gave à Fee to the Defendant Richard Ackland; and i of 
Hill. Term 8 Anne, Judgment was given by the whole Court . (/ 
for the Defendant. And Trevor C. J. delivered the Opinion df 
the whole Court, and ſaid, that the firſt Clauſes cannot be 
joined, for as the Deviſor gives to his Brother Richard A 0 
land, and his Heirs, his Manor of B. c. and afterwards adds . $ 
Alſo I give to my Brother Richard Ackland all my Lands Saxil F 
Tenements and Hereditaments, the laſt is a diſtinct Clue; Mer 
the Caſe in Mo. 52. — does not come up to this, for there ” of 
the Name of the Deviſee was not repeated in the — 2 


4 
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bo and -therefore it neceſſarily muſt be coupled with and 


ken the fecond-Clauſe, by which he gives all bis Lands, 
an Eſtate {or Life. = | ; 


hut the laſt Clauſe by which he deviſes to his Brother All 

his Goods, Chattels and perſonal Eſtate, and whatſoever elſe 

te has in the World, theſe laſt Words, Whatſoever elſe he 

be hath in the World, import more than was ſaid before, All 

tis Goods and Chattels, (for thoſe Words contain all his per- 
ſonal Eſtate) and therefore the additional Words muſt go to 
ſomething elſe. hi i 


If a Man deviſes all the Reſt and Reſidue of his Eſtate, 
that is ſufficient to give the Deviſee, not only his Lands not 
before diſpoſed of, but alto the Eſtate not diſpoſed of, (vix;) 
the Remainder and Reverſion of Land deviſed to another for 
Life, Cc. 4644 ad Hoh 2 9 . 


Es r&/: þ 


And the Words, Whatever elſe he hath in the World, are 
tantamount, eſpecially when the Deviſe is, paying or ſecuring 
to be paid his Debts and Legacies, and ſome of the Lega- 
cies were in Fee, and not properly payable out of the per- 
Jonal Eſtare. Judgment for the Defendant, 1+: | 


Fitzherbert verſus Chancellor and Scholars Caſe 112, 
of the Univerſity of Oxon aud Reeves, 
Clerk, Hill. J Anne, in C. B. Rot. 337, 


27 RE Impedit by Jane Fitzherbert for the Church of con. ue, 
. dwinnerton in Com Stafford. The Plaintiff declares, that . 
bail Fitzherbert was ſeiſed in Fee of the Manor of Simmer 1 
ton, with the Advowſon appendant, and by Indentures 7th/atid b<fore Con- 
bh of January 29 Cer. 2. conveyed the ſame to the Uſe of yin, _ 
unſelf for Life, and after to the Plaintiff his Wife for Life; Casi. 
at Bazil Fitaberbert afterwards preſented John Plant, Clerk, 

| XX and 


i 
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er 
and died; that the Church afterwards became void hy ch 
Death of the ſaid ohn Plant, by which the Plaintiff had 
Right to preſent, but the Defendants diſturbed her. If 
Chancellor and Scholars by their Plea confeſs that Bazy k 
herbert was ſeiſed, conveyed, and died, and that the Adr. 
ſon became void, ur ſupra ; but that by the Statute 2j f 
it was enacted, That every Perſon who ſhould forbear ww 
pair to Divine Service contrary to the Statute 1 Elz yy 
ſhould be thereof convict, ſhould forfeit 20 J. of which th 
Juſtices of Aſſiſe, Oyer and Terminer and Gaol-Delivery, wy 
Juſtices of Peace at their Quarter-Seſſions, ſhould have Cog 
nizance; that by the Statute 28.Bliz, it was enadted, the 
for the more ſpeedy Conviction of ſuch Offenders, if up 


Indictment of ſuch Offenders Proclamation ſhould be mak: 


at the Aſſizes, Tc. that ſuch Offender ſhould render him{ 
before next Aſſizes, and if he ſhould not appear at the nen 
Aſſizes, on the Recording ſuch Default the Offender ſhoul 
be convict. That by the Statute 3 Fac. it was enadted, thy 
every Popiſh Recuſant during his remaining convict, from nl 
after the End of that Seſſion of Parliament, ſhould be diſs 
| bled to preſent to any Benefice, Ic. and that the Univerin 
ſhould preſent to every ſuch Benefice, and in the County d 
Stafford, &c. which ſhould happen to be void during {ud 
Time as the Patron thereof ſhould be and remain a Recuſat 
convict. That by the Statute 1 W. & M. it was enacted, thi 
any two or more Juſtices of the Peace, who ſhould ſuſpect or 
informed that any Perſon was a Papiſt, ſhould tender to ſud 
Perſon the Declaration in the Statute 30 Car. 2. and if te 
ſhould refuſe to repeat and ſubſcribe ſuch Declaration, or t 
appear before the Juſtices of the Peace upon Notice kt 1 
his moſt uſual Place of Abode by any Perſon authorile 
thereto by Warrant under the Hands and Seals of ſuch [u- 
ſtices of the Peace, ſuch Perſon ſhould thereafter be dilabled, 
and become liable to the Penalties and Diſabilities of a Po 
piſh Recuſant convict, and the Juſtices ſhould certify the 
Name and Abode of every Perſon fo refuſing to the ren 
Quarter-Seſhons there to be recorded. That by the Staritt 
1 V. & M. it was enacted, that-every Perſon who ſhould r. 
fuſe to repeat and ſubſcribe the faid Declaration, or to 4. 
pear, Cc. as in the laſt Act is directed, whoſe 1 
= 


Plantif 
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abode ſhould be thereon certified and recorded at the Ge- 
ral Quarter-Seſhons, from and after the Time of ſuch 
Record made ſhould be diſabled ro make any Preſenta- 


The on, Ge. of any Benefice, c. as fully as if he had been a 
3 Popiſh Reculant convict, and that the Univerſity ſhould preſent, 
Fe - That 27 Mar. 7 Anne Ralph Bucknal & Richard Dyett, 
„ % ad pacem, Oc. informat fuer quod quer ſuſpect fuit 


we Papiſt', quodg; notic inſcript per quend R. A. authorizat virt 
ſarrant ſub manib” & figill dict duor juſt reli fuit pro 
ner; ſed pred quer non comperuit, and that the Juſtices cer- 
bed the Default to the Quarter-Seſhons, which was there 
corded; per quod & vigor ſtat” prædict the Chancellor and 


— dcholars to the Church per mort prædict Joh Plant vacant 
he: adhuc vacant exiſten', predict quer inbabil virtute ſtat” 
imer ad preſentand' remanen, preſenraverunt the Defendant 
nerve, &c. The Defendant Reeves pleaded the ſame Plea. 
hoy BP aintiff replied, that the Church uacavit per mort predict 
the Plant 29 4pril 6 Anne, and that the Plaintiff 7 June prox 


lid preſent to the Biſhop of Litchfield and Coventry idoneam 
erſonam, ( diz.) quend Fob Walforne, but the Biſhop admittere 


ynitus neglexit & recuſavit ac prædict Cancell & Scholar & 
aty rad Reeves (Defendants) eundem (Quer) in preſentations illi 
une inpediebant, de quo quidem impedimento poſtea & infra ſex 
ulm %, Cc. ac diu antequam predict certificatio in placito pred 
1 the pentionat” recordat fuit, Nc. (vix.) 23 Jul 6 Anne, breve 


un original, c. impetravit, Nc. & ſuperinde narravit 
ro impedimento predict verſus predict defend. To this Ne- 
cation the Defendants demurred, and the Plaintiff joined 
n Demurrer, Serjeant Pratt inſiſted, that though the Plain- 


or t0 | 
of i f bad preſented to this Advowſon, yet ſhe being convict 
orie r Reculancy before Inſtitution and Induction, the Univer- 


ty had Title to preſent. For the Statute 1 V. & M. ſeff. 1. 
0. 9. which ſays, that a Perſon ſuſpected to be a Papiſt 


1 bp. have Notice, &c. and if he refuſe to appear, c. ſuch 
be cault ſhall be recorded, and from and after the Time of 
ren ch Record made ſhall be diſabled to make Preſentment, re- 
carte s to the Statute 3 Fac. 1. cap. 5. and ſhall be conſtrued à8 


mr GL Yatute of 3 Fac. 1. c. 5. Was expreſly repeated; and the 
to % ae 3 Jac. 1. c. 5. ſays, that every Popiſh Recuſant, du- 
e and Fs bis remaining convict, from and after the End of that 


Seſſions 
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tion was were then Juſtices of the Peace; for it is only {a 


Regis ad pacem, c. without ſaying tunc exiſten Juſt ad path 


DF —— 


Seſſions of Parliament {hall be diſabled to preſent t0 ah le 5 
nefice, &c. by which it appears, that every Perſon comi at 1 
for Recuſancy is diſabled from preſenting to any Benefice, re 
there is no Difference where the Perſon is convicted befor had a 
the Avoidance happens, or after, for in both Caſes the Iu “ be 
excludes his Power of preſenting, and intruſts the Preſem pe- 
tion with the Univerſity. | | where 


not EC? 


And admitting the Univerſity be intitled to the Preſeny, Intent 
tation when the Patron is convict, for Recuſancy after th 
Avoidance, then the Caſe will not be altered becauſe th an 
Plaintiff had preſented before Conviction, and being dilturt Liyd 
in her Preſentation by the Univerſity, had brought her guy of ba 
Impedit for ſuch Diſturbance before her Conviction ws, . WR 4 
corded; for though the Diſturbance was before the Title i ay 
the Plaintiff was avoided, yet if the Title of the Plaintiff |; et 
avoided before the Plaintiff recovers, ſhe cannot recore, Wi . 
nor have Damages for the Diſturbance; for the Diſturhane 2 
does not prejudice the Title of the Plaintiff, which is alter 
wards avoided by Act of Parliament, before the Plainif 
could have recovered upon that Title. The Plaintiff {ul 
not have Damages for the Diſturbance till he has Judgment, 
and no one ſhall have Judgment for Damages in Quare Inhalt 
when he cannot have a Writ to the Biſhop. Co. Lit. 362, 


And notwithſtanding the Objections in this Caſe, it appem 
there was a regular Conviction according to the DireCion 
of the Statutes. The firſt Objection is, that it does not i 
pear that the Plaintiff was duly ſummoned, and refuſed u 
appear before the Juſtices, but only, that Notice, Cc. vs 
left at the Manſion-Houſe of the Plaintiff, without ſaying i 
was at that Time tunc Domus Manfional of the Plainti 
but when Notice is given at his Manſion-Houſe, that 1s nd 
true, if it is not then his Manſion-Houſe, and Manſona Dr 
mus imports that it was ſo then. The ſecond Objection is, ti 
it does not appear that the Perſons before whom the Conti 


that Information was given to ſuch and ſuch Juſt Nom 


Oc. but when the Conviction is before Jultices of Peace, who 
1 1 
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n their judicial Capacity, it ſhall be intended that the 
wi _ 904 . when it —— that they mw 
had an Authority; for their Authority ſhall not be preſumed 
i» be determined, but to have Continuance till the contrary 
appears; and though there are many Caſes in Indictments, 
where it muſt be alledged they were tunc Juſt; yet they do 
not extend to Pleas in Bar, which are ſuſficient to a common 


Intent. 


And it was argued by Serjeant Meld, and now by Serjeant 
Ly for the Plaintiff, who inſiſted, that the Conviction was 
not till after the Avoidance happened; and therefore the A- 
roidance Was a Chattel veſted in the Plaintiff; and ſhe had ex- 
ecuted her Authority to the Preſentation before the Convic- 
von, and therefore the Conviction cannot by Relation defeat 
hat was abſolutely executed quaad the Plaintiff before. The 
Vords of the Statute are, That from and after the Certificate 
ff the Default recorded, ſuch Perſon ſhall be adjudged a Per- 
ſon diſabled to make a Preſentation 3 but there the Preſenta- 
jon was made before ſuch Certificate. To which Serjeant 
Pat replied, that though a Perſon could not be adjudged in- 
ilis till the Certificate is recorded, the Queſtion is, whe- 
ber, when he is adjudged diſabled, this does incapacitate 
lim from preſenting to Avoidances which happened before 
te Certificate recorded, as well as to Avoidance after. 


Afterwards in Michaelmas Term 8 Anne, this Caſe was 
n argued by Sir Thomas Powis primier Serjeant for the 
Fluntiff, and by Serjeant Cheſhire for the Defendant. And 
ir the Plaintiff it was inſiſted, _ | 


Fiſt, That by this Plea there did not appear to be a legal 
viCtion, and he did not wave the Exceptions taken to 
ie Conviction by the Counſel who argued before him, wiz; 
tt the Plea ſhewed that Information was given to R. Bucks 
ul and R. Dyert, two Juſtices of the Peace, that the Plain- 
it was a Papiſt, that ſhe had Notice by A. B. by Warrant of 
ie {aid Juſtices, but does not lay adtunc Fuſtic ; and perhaps 
ley were not then in Commiſſion, though they were at the 


ne of the Plea : Alſo that it is {aid, Notice was leſt 2d 
Yy Manfional” 


— — 


EET 


- 
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Manfional' Dom of the Patron, without ſaying — 
Manſional. | 


Secondly, That it does not appear, that the Plaintiff refuſy 
to appear before the Juſtices according to the Summong ; fu 
the Summons was to appear before the ſaid two Juſtices 
af Juſt; and it is alledged only, that ſhe did not appear b. 
fore the ſaid two Juſtices ; but perhaps ſhe appeared befin 
the others. 


Thirdly, That it does not appear, that the Plaintif 70 
fuſed to appear, but only ſays quod non comperuit. 


Fourthly, That it does not appear that the Church yy 
void at the Time of the Plea, but only that it was vacant by 
the Death of Plant, and ſo remained to the Time of th; 
Information to the Juſtices, 4 


But the Exceptions which he principally enforced wer 
that here it does not appear by the Plea, that the Juſtices d 
the Peace were preſent at the Time and Place, when ar 
where the Plaintiff was ſummoned and appointed to appet 
before them; and when a Man pleads a Matter which then 
a Default in another, he ought to ſhew that all the Particy 
lars were obſerved which render that Default inexcuſable; x 
if a Man pleads a Default of a Tender of Rent, it is nd 
ſufficient to ſay that the Rent was demanded, and there wa 
no Body ready to pay it; but he muſt alledge, that he vs 
at the Time and Place of Payment, and continued ther: 
reaſonable Time, (wviz.) till Sun- ſet, ready to receive it. 


So in Covenant for levying a Fine, ©. it is not ſufficim 
to ſay, that the Party did not levy it, but he muſt ſhew thi 
he on the other Part took out a Writ of Covenant, Oc. and 
did all that was to be done on his Part; and it is here to l 
conſidered who ought to do the firſt Act; for if he de 
not do all on his Part, it ſhall not turn to the Diſadvantage d 
the Defendant, that he did not do his Part: And therefor; 
where the Juſtices of the Peace ſummon another to appear be 
fore them at a certain Time and Place, it ought to be A lech 

5 In 
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the Plea; that the Juſtices were ready at the Time and 

lace aſſigned to tender the Oaths and Declaration required; 

ad it is the ſtronger, that the Juſtices are not a Court 


fuſs hich have a certain fix d Time to aſſemble, but have an 
r aubority for this particular Purpoſe only. 
** Secondly, The Plea ought to ſhew that the Plaintiff refuſed 


appear before the Juſtices which granted the Summons 
nd before any other Juſtices, for this Statute 1 V. & M. re- 
ers, as to the Manner of Conviction, to another Act of the 
me Seſſion cap. 8. by which it appears that any Juſtice of 
he Peace has Power to tender the Oath and Declaration ; 
hen when the two Juſtices ſummon the Party before them 
xr any other Juſtices, if the Party appears before other Ju- 
ices, it is as well as if ſhe appeared before the two Juſtices 
cho granted the Summons; 


But if there appeared upon the Plea to be 4 good Cons 
ichon, yet it was too late; for it appears upon the Record, 


Were. 

wy 2nd is now confeſſed by the Demurrer, that the Plaintiff at 
n ue Time of the Preſentation, at the Time of the Diſtur- 
appext ene, at the Time of the Action commenced was not con- 


id, nor ſummoned before the Juſtices, for the Declaration 
in Quare Impedit was in Mich. Term — the Information 
fore the Juſtices, upon which the Plaintiff was ſummoned 
0 appear before them, was not till March following: 


The Caſe of the Chancellor of Oxford 10 Co. 53. b. is 
not parallel to the preſent Caſe, and I do not obſerve it to 
e urged on the other Side; for there the Statute 3 Fac. 1. 
9. J. which avoids Grants of the next Avoidance by the 
expreſs Words of the Statute, has relation to the. Time of 
ie Sſhon, and there is a Reaſon for it; for if the 
Grant of a Benefice ſhall not be void till Conviction, yet 
upon the Summons in order to a Conviction, the Perſon ſe 


| lummoned would grant the Advowſon, which Miſchief can- 
age follow in the preſent Calc: 

efore 25 > MEI 

ar de The Patron here then at the Time of the Preſentation 


"3 a Perſon qualified to preſent, when the Avoidance — 


. 
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the Patron before the Conviction, but the Patron had ex 


— 


pened, ſhe had an Intereſt or Right veſted in her to Prefen 
and when ſhe had preſented a fit Perſon, ſhe had perform 
her Office and had nothing farther to do. When an 4; 00 
ance happens, that the Intereſt in that is veſted in the Patry 
is manifeſt, for if the Patron after the Avoidance ha 
dies, his Executor or Adminiſtrator ſhall preſent. 


If there be Tenant pur auter vie of an Anvowſon, whiz 
becomes void, and before Preſentation ceſtuy que vie ta 
yet the Tenant pur auter vie ſhall preſent. 


So if there be a Guardian of an Infant ſciſed of an 4 
vowſon, and there is an Avoidance, and before Preſent, 
tion the Infant comes of Age, yet the Guardian fþ 


preſent. 


But in our Caſe not only an Intereſt was veſted | 


cuted her Power by an actual Preſentation of a Perſon y iſWſirutic 
fuit idonea Perſona, and ſo it here appears upon Record. on; a1 
| 1228 

It was ſaid that a Preſentation is not an Execution d 
the Authority of the Patron, for he may revoke his br Anc 
ſentation at Pleaſure, and for that were cited the Caſes n oon hin 
Latch 191, 253. 2 Roll. Abr. 353, 374. But this I duft b 

It is true the King may revoke his Preſentation by h Court 
Prerogative, Fitz. Nat. Brev. — Hob. 214. But there being Wie Te 
Caſes which take Notice that it is the Prerogative of f ibitior 
King to do this, imports that a common Perſon cannot ts 
voke his Preſentation, and fo it is expreſly ſaid, Fitz. Ns But 


Brev. Hop, ) 
Ne ma) 
The Civil Law takes Notice that an Eccleſiaſtical Pera on o 


cannot revoke his Preſentation, but a Lay Perſon may ugs 
are Præſentationem or accumulando variare, as ſome Books lay, b Bill 
but it is not ſaid by the Civilians that a Lay Patron not 
revoke his Preſentation, but can vary it, that is can Biltop ; 
another, or accumulando wariare, that is prelent one r ha 


another toties quoties, and then the Biſhop may take * br ag 
"Ine: | entee 
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0 or other which he pleaſes; which ſhews that by 
heir Notion the Lay Patron cannot revoke, but only vary, 
vbich does not amount to a Revocation of the firſt Preſen- 
on. for then the Biſhop could not take the firſt Preſentee. 


rar this is all which Roll ſays. | 


He takes Notice that by the Scorch Law an | Eccleſiaſtical 
Patron cannot vary his Preſentation, but a Lay Patron may 
uriare or accumulando variare, and for that quotes Skeen's 
Reg. Maat. — which is fo 3 and then concludes, that by 
our Law a Lay Patron cannot revoke, which is an expreſs 
Authority for us. 


When the Patron has preſented Idoneam Perſonam, he has 
done all that belongs to him to do. Goldsb. 103. ſays, that 
to an intire and complete Plenarty are required the Act of 
the Patron, viz, to preſent a fit Perſon, and when he has 
ſo done funct eſt Officio, the Act of the Ordinary to give In- 
ſttution, and the Act of the Incumbent to procure Inducti- 
on; and by this Rule when the Patron has preſented, he has 
done all that lay in him to do. 


And by ſuch Preſentation an Intereſt is veſted in the Per- 
ſon himſelf who is preſented ; it is true that Quare Impedit 
mult be brought in the Name of the Patron and not the In- 
bent, but the Incumbent may ſue in the Spiritual 
Court to get Admiſſion by duplex querela, though perhaps 
. Temporal Courts would upon ſuch à Suit grant a Pro- 
1 a 


But if the Plaintiff here could not have a Writ to the Bi- 
hop, yet the Suit in Quare Impedit being well commenced, 
be may proceed for Damages; and I deny the Rule laid 
own on the other Side, that the Plaintiff ſhall not have Da- 
mages in a Nuare Impedit, where he cannot have a Writ to 
Ihe Biſhop. The Cale Co. Lit. only ſays, that the Defendant 
— have Damages, becauſe he cannot have a Writ to the 
ilhop ; but the Plaintiff may have Damages, though he can- 
ol have a Writ. to the Biſhop. If there be a Quare Im- 
fed againſt the Diſturber and the Incumbent, without naming 
Z 2 — 


-” 
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the Biſhop, and pending the Writ fix Months paſs, mr 
which the Biſhop collates for the Lapſe (as he may dz 
ſuch a Caſe) though the Plaintiff has Judgment, he can 


have a Writ to the Bifhop to admit his Clerk, fer ch WI 
Church is full, but he ſhall have Damages; and the Seay, o mc 
Weſt. 2. which gives Coſts in Quare Impedit provides expteſ Me 
for ſuch Caſe, for by that Statute It 18 enacted, that the 7 tla 
| Jury inquire of four Points, if the Church be full, and why, N vowſo 
Preſentation, &c. if it be not full, the Plaintiff ſhall hs MWwithir 
only Half a Year's Value, if it be full, he ſhall have tu by hi 
Years Value, Damages. 2s it v 
| ſon, © 
In the preſent Caſe the Avoidance happened, and the icomps 
Intereſt in it veſted in the Plaintiff before Conviction; thy 
Plaintiff upon that preſented, being then capable of preſert An 
ing, and by her Preſentation had executed her Power, and { {WE xcep! 
the Preſentee had been then inſtituted atid' mdaQted, it vo exp! 
without Queſtion have been good, and therefore the Di N. Dy. 
bance was an Injury to the Plaintiff, and alfo to the Preſes WHoulc 
tee who had an Intereſt by the Preſentation to him, avere r 
being Idonea Perſona ought to have been admitted, and up Withe M 
the Refuſal of him, a Quare Impedit was brought, and il 
this before the Conviction for Recuſancy; and for theſe ler Sec 
ſons he prayed Judgment for the Plaintiff: a 9 
wo 
If after a Quare Impedit, and Judgment for the Plainti, A nent, 
any Thing happens, that the Biſhop carmot admit the Clerk, bis Par 
he may make a ſpecial Return of that Matter upon the be s 
directed to him. d No 
| But th 
And upon this Record the Plaintiff in the prefent Ca: benen 
can make no other Prefentation, for by her Replication e- rel 
ſhews that ſhe has preſented ſuch a Perſon, and upon 0-841 th: 
Refuſal of him, this Action appears to have been commented, BM 'tquire 
and therefore if the Plaintiff recovers, the Writ ſhall be c 
fined to the fame Perſn. * 
i , 4 
Jo this it was obſerved by Serjeant Cheſhire, that in Qu Bi Fane | 


Impedit if the Plaintiff be outlawed pending the Writ, — 
4 NN mon | 
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Dutlawry gives the King the Title, and the Plaintiff cannot ; 
ecover if that appears. Co. El. 44. Sav. 89. 


Which Caſe was allowed to be ſo, but that it imported 
\ more than that an Avoidance (though only a Choſe in 
ion) was forfeited to the King by his Prerogative upon an 
Qutlawry ; and therefore if Tenant to the King has an Ad- 
owſon which becomes void, and. the Tenant dies, his Heir 
within Age and in Ward of the King, the King ſhall preſent 
þy his Prerogative, and not the Executor the Tenant, 
«« it would be if the Heir was in Ward to any common Per- 
ſan, and therefore a Caſe of Prerogative ought not to be 
ompared to the Caſe of a common Perton. 


And Serjeant Cheſhire on the other Side inſiſted, that the 
and { rceptions to Pleading the Conviction could not avail, for it 
woll expreſly ſaid that Information was given to R. Bucknel and 
d. N. Dyer, juſt ad pacem, which Notice was left at the Manſion- 
reer Houſe of the Plaintiff, but the Propofition is falſe, if they 


vere not then Juſtices of the Peace, and if it was not then 
the Manſion-Houſe of the Plaintiff. 


Scondly, This Caſe is not to be compared to Pleading upon 
a Forfeiture or Breach of Covenant, when the Party, who 
would take Advantage of ſuch Forfeiture or Breach of Cove- 
nant, muſt ſhew preciſely that he has done every Thing on 
tus Part, and therefore he agreed that the Pleadings ſhould 
be 2s were mentioned, where a Man takes the Advantage 
« Non-payment of Rent, or the not Levying a Fine, Hr. 
but the Juſtices here have a ſpecial Authority by Act of Par- 
hament, and when it is ſhewn that they have proceeded in 
al reſpects as the Words of the Act direct, it ſhall. be intend- 
el that they have done all that thoſe Words import or 
enced, require them to do. 


„l, He inſiſted, that by the Act, after Summons to 
de kart) to appear, &c. he ought to appear before the 
lune Juttices and no other. M 


As 


— 


— 
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Caſe 113. 


What ſhall 


a 
Breach of 
Covenant. 


be adjudged 


— 


As to the Matter of Law he inſiſted, that by the ep 
Words of the Statute 1 W. M. — that every Perſon ©, 
vict for Recuſancy is diſabled from preſenting ; and though 
in the ſecond Clauſe, which, gives the Preſentation to the 1; 
niverſity, the Words are from and after ſuch Record made, (5, 
yet it is manifeſt that in all Caſes where the Patron is diſt) 
from preſenting for Recuſancy, the Univerſity has the pn. 
ſentation, and therefore ſuch a Conſtruction ought to h 
made as may reconcile both Clauſes of the Act, and anfye 


the Intent of it. 


The Conviction, though after the Quare Impedit commer, 
ced, may be pleaded in Bar, and compared it to Cafes ben 
Matter ſubſequent, and which happens pending the Writ, n: 
be pleaded in Abatement to the Writ ; and cited many C:{z 
to that Purpoſe, and relied on the Cafe in Cro. liz, where i 
Quare Impedis Outlawry of the Plaintiff gives Title to th 
King; he denied that the Plaintiff could not revoke her Pro 
ſentation, or that it is confined to this particular Preſentet, i 
ſhe recover, or that the Preſentee of the Plaintiff had ay 
Right or Intereſt veſted in him by this Preſentation. Adin 
natur. Vide poſtea 181. | 7 


= 
laintif 
harged 
Rent 


jude 


Hammond verſus Hill. ‚ 


EBT upon a Bond, where the Condition was, tha 

the Defendant ſhall keep harmleſs the Plaintiff fron H 
all Jointures, Dowers, Annuities, Damages, Claims and d 
all other Incumbrances, and ſhall perform the Covenatt 
in the Indenture 2 May 1702, whereby the Defendant cu: Full, 
veys to the Plaintiff and his Heirs a Meſſuage and Land ces b 
called Little Brinsby in the County of Suſſex ; and by tl ]WWilicn 
{ame Deed the Defendant covenanted, that the Plaintif 
ſhould have, uſe, poſſeſs and enjoy the Premiſſes aforelail WW 5:01 
quietly and peaceably without any Impediment from the be With Cat 
fendant, his Heirs or Aſſigns, or any other Perſon, and tha Wind (or 
clearly acquitted and exonerated of and from all former ought 


of Rent, 
| Statutes, 


other Grants, Cc. Rents, Rent- charges, Arrears 
. | 
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arutes, Tc. Charges and Incumbrances whatſoever. The 
intiff afligns for Breach, that the Tenements aforeſaid were 


Are; harged and chargeable with one annual Rent, viz. a Rent 
" e 11 5. 6d. to be paid to the Lord of the Manor of V. in 
bockt be ſaid County, of whom the ſaid Tenements then and be- 
be UL were and are held under the ſaid Rent and other Ser- 
„ee. The Defendant by his Rejoinder ſays that the Rent of 
abet , 6 4. aforeſaid was payable to the Lord of that Manor 
12 z Quit-Rent, incident to the Tenure of thoſe Lands, and 
to he it the Plaintiff was not moleſted, Wc. for any Arrears of 


at Rent payable before the making of the Indentures afore- 
d. The Plaintiff maintained his Replication, and the Defen- 
unt his Rejoinder 3 and upon this there was a Demurrer ; 
1 the Queſtion was, If this Covenant was broke ? And 
olved by the whole Court without any Difficulty, that it 
is, For the Defendant had expreſly covenanted with the 
Lintif upon his Purchaſe, that he ſhould have the Lands 
licharged of all Rents, and therefore they ought to be diſ- 
harged of this Rent as well as of others, for a Quit-Rent is 


I Rent. 

tee, i 

d judgment for the Plaintiff. 
Ain 


itzherbert verſus Chancellor and Scholars 


1 * Univerſity of Oxford and Reeves. N 
n C. B. 


HIS Caſe came now for Judgment, and Trevor C. J. Vide ants 
delivered the Opinion of the Court, and he conſidered, 


Fuſt, If the Statute 3 Jac. 1. cap. 5. extends to Avoid- 


nces before Conviction, or only to Avoidances before Con- 
iction for Recuſancy, 


be *condly, If it extends to Avoidances after Conviction in 
i * Its Caſe, where upon the Avoidance a Preſentation was made, 
* nd for nor admitting the Clerk preſented, Quare Impedit was 


brought before Conviction. 
Aaa Thirdly, 


182 


— 
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then of the Conviction this Power or Right of varying hs 


— 


Thirdly, If the Conviction in this Caſe was legal ? 


And the Court thought that the Statute 3 Fac. 1, %. 
extends to all Avoidances as well before as after Conxicliq. 
for the Words of the Act are general, and the ſubſequen 
Words, when it ſhall become void, Tc. are Words of Inlag. 


ment and extend the Gift of the Avoidances of Recuſyy, AS 
to the Univerſity toties quoties the Advowſon becomes rod Right 
and Words which were intended to inlarge ſhall never E Me 
conſtrued to reſtrain the former Words. Avoidances be iMiotat! 
Conviction are alſo within the ſame Miſchief as the Ayu, be ſhe 
ances after, and it would be a hard Conſtruction, that gebe 
ral Words ſhall not be extended to remedy all Caſes which Thi 
are within equal Miſchief. was fi 
| Qaths, 
Secondly, All Avoidances being within the Statute 3 9, iſ" T 
- 5. though the Patron had preſented, and upon Refid N huice 
of his Preſentee had brought a Quare Impedit before Con zt the 
viction, yet in ſuch Caſe ſudgment ſhall be for the Defendam; WW" ? 
for after the Preſentation the Right remains in the Patron; arl recuſan 
as before Induction the King may revoke his Preſentation, {v1 vith | 
common Perſon, till his Preſentee is inſtituted, may at lat WW" 
vary his Preſentation, and upon ſuch Variation the Biſhop ſent, « 
may admit the firſt Preſentee or the laſt; this Power then to do th 
vary the Preſentation remains in the Patron till the Church be ſhoulc 
full. But by this Preſentation, nor by by the Quare Inet MW 
is the Church full, for Quare Impedit would not lie if the the P 
Church was full by his own Preſentation. At the Time - 
ere 


Preſentation remained in the Patron, and why ſhall it not 
be given to the Univerſity after the Conviction? This Power, 
if the Patron dies, ſhall go to his Executor or Adminiſtrator, 
if he be outlawed, ſhall be forfeited to the King, Sav. 89. an 
for the ſame Reaſon ſhall be transferred to the Univerlity; 
then when the Chancellor and Scholars of the Univerſity a 


ter the Conviction preſent an Incumbent to the Biſhop, and the _ 
Patron before Conviction had preſented another, the Biſhoy — 
has the Election to take one Preſentee or the other, and there. * 


fore when the Biſhop admits and inſtitutes the Preſentee F 
x, the 
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"yp Univerſity, the Patron ſhall not maintain a Quare Im- 
it, for that there was no Diſturbance z for it was in the 
piſhop's Power to accept which he would: But if the Biſhop 
dad admitted the Prelentee of the-Patron, and the Univerſity 


(4h, . We 

ie, : id brought a Quare Impedit, if that would be maintainable 
ſequen would be another Conſideration. 

Inlarge. WEE 

ak As to what was inſiſted, that the Plaintiff here had a 
rod Right to maintain Quare Impedit for Damages; Damages in 


Impedit are but Acceſſary, and follow the Right of Pre- 


ver Ouare : 1 

Wh tation; and therefore if the Plaintiff had no Right to preſent, 
Av, We ſhall not have Damages, for her Right was not diſturbed, 
t gen RR 

Lin Thirdly, The Conviction here is legal; for when the Party 


Qths, Ce. the Party ought to attend at the Day; and here 
t is alledged, that ſhe refuſed, and did not come before the 
Juices, Oc. It is true, that the Juſtices ought to be preſent 


C. the Time appointed, and if they are not there, it would 
dant: be a good Excuſe for the Party; and upon Rejoinder Quod non 
ol (7 if the Fact appeared to be ſo, the Iſſue would be 
„z: vith him, and the Party if he pleaſed might plead ſpecially, 
t Et chat he attended at the Time, but the Juſtices were not pre- 
y en, Cc. And in ſuch Cale the Juſtices are not obliged to 
en wo the firſt Act, for there is no Neceſſity that the Juſtices 
h be hould be preſent if the Party does not come; but it is ſuffi- 
elt cent if they leave one at the Place to give them Notice if 
' the be Party comes; and the Party himſelf is obliged to do the 
[ime rt Act, (wiz. to attend at the Time and Place appointed. 
; his berefore Judgment for the Defendant. | a 


vas ſummoned before the Juſtices of the Peace to take the 


not 

wer, : 

ator, Shelf and Bally. In "8 B. Caſe 115, 
and 

ty; Dr upon Bond ; the Condition recites, that a Replevin 5 one 

4. was depending between the Defendant and one Webb, ds — 
the who made Conuſance as Bailiff to the Plaintiff, for Rent an Award 


due on a Demiſe from the ſaid Iſaac Shelf and Margaret his —— "Us 


Wife; and then goes on, that the Plaintiff Shelf and Defen- mall by ad 
dat Baily ſhall ſtand to the Award of Arbitrators, ita quod the — 2 


Award 


— 
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Award be made de premiſſis by {uch a Day. The Defence 
demands Oyer, and pleads No Award made. The Plaintf 
ſhews the Award, which recites, That Baily had brought , 
Replevin for taking his Cattle againſt Webb; to which the Ds 
fendant Webb had made Conuſance as Bailiff to Iſaac Shelf and 
Margaret his W ife, and ſets forth, that A. being ſeiſed of the 
Place where, in Fee, deviſed the ſame to Margaret his Wi. 
who demiſed the Premiſſes to B. for ſeven Years, and fi, 
married the Plaintiff Shelf, and for Rent Arrears the Avoyy; 
as Bailiff to Shelf and his Wife took the Cattle levant wy 
couchant in the Place where nomine diſtriction;; to which 
Plaintiff had replied, that B. and all thoſe whoſe Eſtate h 
hath in the Place where, uſed to repair the Fences between 
the Place where, and Baily's Cloſe adjoining, & pro defeti 
reparation” inde the ſaid Bailiff's Cattle eſcaped to the Pla 
where; and Iſſue was joined on the Right to repair; and i 
was recited, that it appeared to the Arbitrators, that B. an 
thoſe whoſe Eſtate he hath, ought not to repair the fi 
Fences, but a Stranger ought to repair them, and then award 
de & ſuper premiſſis and all Matters in Difference between the 
ſaid Parties, that all Proceedings in the ſaid Replevin fhl 
ceaſe; that Baily ſhall pay 7. 10s. for the Rent Arrear ty 
Shelf, and 101. for Colts, and Shelf ſhall give him a gener 
Releaſe. Upon this there was a Demurrer. And now it ws 
argued that the Award was void; for that Webb was a Strange 
to the Submiſhon, and that by this Award the Ation be- 
tween Baily and him was to ceaſe; that ſo much was to be 
paid to Shelf, and he was to give a Releaſe, whereas Webb is ir 
titled to Coſts if the Plaintiff does not proceed; and the Relei 
of Shelf does not diſcharge the Plaintiff Webb, being a Strange 
to the Submiſhon, and the Award being void as to him. 


To which it was anſwered, that Shelf here was the Party 
concerned in Intereſt, and a Perſon may ſubmit to an Aua 
for another. 


And the Court inclined, that if a Perſon ſubmits to an 
Award on the Part and Behalf of a Stranger, that his Bond 
ſhall be forfeit if the Stranger does not do what the Awad 
requires him to do; but here it does not appear that Shelf ur. 
dertook for Nebb, or ſubmitted on the Part or Behalf of DE 
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ite he | F | 

10 he Viſcounteſs Bodmyn verſus ir Richard cm1 
Place 3 Ch 10 d. | 71 12 N 

nd it | | a 4 WIE © g 

; and (ire Facias reciting, Cum Sara Vitecomitiſſa - Dotiſſa de Bod. Pour fl 
> fa myn, que fuit uxor Roberti Roberts Ar, Vicecomit' de Bod- — 4 
vardy Trin. 1 Jac. 2. recuperaſſet verſus Ar Vandenbendy U of a Rever- 


55 Rotheram ſei'am de tertia parte. ſext part of ſeveral — 8 a, 
Honours, Manors, &'c. in Com Eſſex, in Ræman paſt ter- 
n 99 Annor incipien 1 Maii 28 Car. 2. limited.ta: Geo. 
Mountague, Francis Butler, and Gul Jeſſop, ut -datem ſuam, 


tus nn pred” Ar & Johan funt mortui, & Ric Child, Bar in 
” foxt part pred, unde dos pred recup at fuit, ingr eſſus eſt Prout 
n 7 


ex infinuacon', Tc. Precipe Vicecomit Com Eſſex" quod per probos, 
Cc, Sire fac præſat Ric Child & omnib tenen ſext part prad 
qud eſſent hic quinden Paſch oſtend, Tc. quare pred Vicecomi- 
iſa Execution & ſei am ſuam de tertia parte pred (ita tamen 
qud occupator” & poſſeſſor pred termini. Annor de & in eadem 
mii parte adbuc ventur a poſſeſſion” ſua inde non amoveant') 


lere non debet juxta formam Recuperation pred . 


Sir Richard Child appeared, and by his Attorney demanded 
Oper of the Record, & ei conceditur in hec verba, Eſſex, . 
ia Vicecomitiſſa, Nc. by which it appeared, that ſhe de- 
manded Dower againſt the Defendants ; who pleaded, that 
before the Marriage of the Demandant with her Husband, 
Warles Earl of Warwick was ſeiſed of the {aid Honours, Ma- 

55 B bb nors, 


— 
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Tail Male; then to the Heirs Females of the Body of (hy; 


for 99 Years ; then to Hatton Rich for 100 Years if be h 


Scire facias mentionat, ac pro eo quod non apparet quod pred 
1 2 | 1 


nors, &c. in Fee, and being ſo ſeiſed, by Leaſe and Relax 
26 & 27 Aug. 14 Car. 2. conveyed the {aid Eſtate to the Uk 
of himſelf for Life, then to Charles Lord Rich, his Son yy 
Heir apparent, for for Life; then to Truſtees, till his ff 
Heir on the Body of Anne his Wife ſhould attain the by 
of twenty-one; then to the firſt, ſecond and other Ilie 
Male of the ſaid Marriage in Tail Male ſucceſſively; then g 
the firſt and other Iſſue Male of the ſaid Charles Lord gi 
by. any other Wife in Tail; then to the Heirs Male of d 
ſaid Charles Lord Warwick, and for Default of ſuch Iſſue, 9 
the {aid George Mountague, Francis Butler and William Ji 


long lived; then to Truſtees to preſerve Contingent Uſes 
then to the firſt- and other Sons of the {aid Hatton Rich z 


Earl of Warwick and Charles Lord Rich equally in Tail ; the 
as to one ſixth Part of the {aid Eſtate, to the Uſe of the (ii 
Robert Roberts and his Heirs, > 50 


That the ſaid Charles Earl of Warwick, Charles Lord Rich ant 
Hatton Rich, died without Iſſue, viz. 1 May 23 Car. 2. by whi 
Means the ſaid George Mountague, Francis Butler and Wilia 
Jeſſop devener poſſeſſionat of the ſaid Term for 99'Yen, 
the Remainder as to the ſaid fixth Part to the ſaid Rokr 
Roberts and his Heirs, and his Eftate in the ſaid Remainde, 
The Defendants then aver, quod prædict Termin 99 amm 
nondum fuit finit five determinat quodque ipfi nihil habent ur 
unquam babuer in pred" ſexta parte, ©c. nifi in Remaner: ji 
præd term 99 annor inde ; & hoc, C MO. 


Et pred” Vicecomitiſſa pet judicium & ſei am de Reman 
il fibi adjudicari, Ac. ideo confid' eſt quod pred Vicecomitiſt 
recuperet ſei am ſuam verſus prefat Abr & Johan Rotheran dt 
tertia parte Remanere pred. | 


After Oyer Sir Richard Child per judicin de pred breni d 
Scire facias pro eo, quod præd Sara per breve ill per execution 
ſei am de pred tertid parte, c. ante determination pred 
termini annor tam in Recordo judicii quam in pred breii 


ermin 


; 7 


— 
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Fo” ullo modo determinat exiſt”, ac pro EO quod pred Sara per 
ne pred petit execution & ſei am al quam per judicin' pred' 
ahl fan. 

· pred Comitiſſa, pro eo quod pred Ric Child tant pet judi- 
4 byeui de Scire facias, Ic. abſque aliqua cauſa rationabili 
r. & pro co quod Ric nihil in precluſion execution & ſei æ 
©, Comitille, Cc. dic, ita quod eadem Comitiſſa remanet ver- 
eum inde quodammodo indefenſ”', ipſa ut prius pet Execution, 


7 


rale Comitiſſa per Replication” ſuam pet Execution & ſei am 
um, Ec. er non reſpondet ad placitum ipfius Ricardi in caſſation 
eus pred” ut prefert placitas 5 
And it was argued that the Plea in Abatement was good, 
ſor the Scire facias is a judicial Writ, founded upon the Judg- 
ment, and ought to purſue it, but the Judgment is only 
that the Demandant recover Seiſin of the third Part of a 
Remainder after a Term for 99 Years, but the Scire facias 
prays an Execution and Seiſin immediately, without ſhewing 
that the Term for Years is determined ; nay it rather ſhews 
that the Term is ſubſiſting, for it ſays that it commenced 
1 May 28 Car. 2. and therefore it cannot be determined by 
the Efluxion of Time, and conſequently ſhall be preſumed 
to have a Continuance if the Contrary does not appear; and 
then during the Continuance of the Term the Demandant 
cannot have Seifin. And though the Writ has a Clauſe (ita 
qd poſſeſſor” ſeve occupator termin non amoveant”) this will not 
adit, for it is a Contradiction, ſince the Demandant cannot 
bare Seiſin of the Lands without ouſting of the Termor, 
for Seifin imports the Poſſeſhon, Co. Lit. 15 3. 4. and Livery 
af Sein cannot be made when a Term is in Poſſeſſion. 
If a Man grant an Eſtate to 4. for Years, Remainder to 
3. for Life, and A. enters before Livery, it cannot be made 
aterwards, becauſe the Termor has the Poſſeſſion, and be- 
fore 4. entered, it could not be made to B. in Remainder, 
for the Poſſeſſion did not belong to him, but it mult be 
made to the Termor himſelf. Co. Lit. 48. b. and 369. _ 
ews 


lo this the Tertenants demurred, and ſhew d for Cauſe, quod 


* 1 1 = 
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ſhews that the Sheriff upon a Hab. fac. ſeam cm 
deliver Poſſeſſion to the Demandant without ouſting the Tem. 


| ors, and therefore this Claule is repugnant and contradi &y 


If there be a Scire facias for the Execution of a Fine . 
Grant & Render by him in Remainder, after an Eftate $, 
Life or in Tail, it muſt ſay, that the Tenant for Life is deal 
or that the Tenant in Tail is Dead without Iſſue; ſo are 4 
the Precedents. Off. Bre. 268, 276. Reg. Jud. 12. þ 
1 Brownl. Ent. 328. 


5 And if it was not made ſo, it might be pleaded in Abate 


ment. 40 Edw. 3. 16. b. 44 Edw. 3. 39. b. 1 


udped | 
Betweel 
wn Aloe 
Uemur! 
Wi Fad 
Jaule, t 


But Serjeant Pratt anſwered, and the Court thought, thy 
the Demandant in Dower ſhould have Judgment of the Re. 
verſion and Rent, and then ſhe ought to have Execution d 
that Judgment, according to Co. Lit. 3 2. where it is ſaid, tha 
the Sheriff ſhall give Execution of a Reverſion by Metes a 
Bounds and of a third Part of the Rent, and Execution ſul 
not ſtay during the Term. And fo it was agreed 1 Rol 67}, 


L. 20. Go. El 564. Wheatly verſus Beſt, it was reſolved . 
accordingly, and there it is ſaid that the Execution ſhall be Mon 
ſpecial, that the Sheriff ſhall not ouft the Termor, and tho vpon tl 
it was urged that there is a Diſtinction where Rent is reſervel Muir to! 
upon the Term and where not; for in the firſt Caſe the She 

riff might give Poſſeſhon of the Rent in the ſame Manner Jud 


as where Dower is demanded of a Rent, of which the Wik 
is dowable ; but · where no Rent is reſerved, as in the preſent 
Cafe, Execution ſhall be ſtayed during the Term, as was + 
greed 1 Roll. 678. L. 22. for then the Execution would be 
of no Effect; yet there does not ſeem to be any Difference, 
for the Judgment ought to be executed in the one Cale » 
well as the other, and the Termor can have no Prejudice; and 
the Chief Juſtice thought that if the Clauſe (ita quod poſſeſſr, 
Tc.) had been omitted, the Writ would have been good, fot 
the Clauſe is only an Expreſſion of that which would hare 
been underſtood, 45 ; 


f 
\ 


* 
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It was then infiſted that here was a Diſcontinuance, for the 
ea per judiciu' de brevi, and the Demandant by her Replicati- 
\ ger judiciu & ſei am, whereas ſhe ought to have prayed 
hat the Tenant reſpondeat ouſter, for if the Plea was bad ſhe 


ate fer oht have demurred to it; if ſhe does not demur, ſhe ought 
dead oreply to the Matter of the Plea, and conclude with praying 
re er che Tenant might anſwer, not with praying Seiſin and 
2. , W&--cution; for Tenant might plead other Matter in Bar of 


be Execution, as a Releaſe, Oc. and therefore ought not to 
L precluded ſuch Matter; and therefore where a Defendant 
l-aded in Abatement, and the Plaintiff by his Replication 
cluded with praying Judgment and Damages, it was ad- 
udped to be a Diſcontinuance. H. 1 V. & M. B. R. rot. 217. 
Berween Bliſs and Harcourt, Show. 155. 3 Mod. 281. Sed 


on of WW-murrer, it being on Matter appearing in the Writ, not on 
» that ny Fact dehors, and when the Tenant has made the firſt De- 

8 h hlt, the Demandant may well pray Execution and Seiſin. 

676, But it was adjourned, and afterwards udgment was given 


the whole Court, That the Plaintiff ſhould not have Exe- 


ll 0 ution upon this Sire facias, there being no Rent reſerved 
thy pon the Term, and therefore it would be vain for the Plain- 
* iff to have Execution before the Term was ended. 


*. 


Judgment for the Defendant.” | 


Ber DE 


n alocatur ; for the Plea in Abatement is in Nature of a 


D E 
Term. Sanct. ; Hill, 
$8 Anne. In C. B. 
Caſe 117, | Bird and Line. 
Action of | CTION upon the Caſe, in which the Plaintiff de. 
I ke clares, Quod pradict defend malitioſe machinan i 
for a mali- intendens ipſam Elix (Plaintiff ) minus rite graue, 


cious Suit 


— opprimere, impriſonare & depauperare, ex malitia ſua pradi 

16 die Funii anno Anne Reg 8. levavit quandam quere! in (u 

Palatii apud Weſtns verſus ipſam Blix, & querel ill in Cur h. 

dict Preſecut fuit fine Kang cauſa rationabili, donec predif 

quer virtute cujuſdam brevis de Cap extra eandem (ur ad (ff 

ipſius def 2 1 Junii prædict capt” ac arreſtat fuit, & in jriſmi 

juſdem Cur pro defectu manucapt detent & impriſona fuit jr 

fu rum 30 4, th predict def bene ſciens ſeipſum nullan | 

gitim cauſam Alion verſus quer babere. Defendant demunel 
generally. 


I inſiſted for the Defendant, that this Action does not le; 

for though an Action on the Caſe lies againſt one who ſus 
in an improper Court, where there is no JuriſdiQtion of the 
Cauſe, knowing it, Lut. 1571. and againſt one who ſues i 
a proper Court, but proceeds there vexatioully ; as by taking 


out a Fieri Fac, knowing that a Fieri fac had been executed but a: 
before; Hob. 205. ſo where one ſues out irregular Procels, i 714 
or purſues legal Proceſs for an illegal Purpoſe ; 3 Lev. 310. c r d 
where . is iſſued ſo clandeſtinely that the Defendant I carat! 
had no Notice of it till he was outlawed ; or where fo great iſ king 


Damages are alledged, that the Defendant cannot put in 75 0 th 
I , 
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— 54 424. yet where a Man brings an Action, and proceeds 

ululy in 2 Courſe of Juſtice, though the Suit be without 
le, yet an Action on the Caſe will not lie; for if the 
ſuntikf does not recover, be ſhall pay Coſts. And this was 
"reed by all the Judges of England, 2 R. 3.9. b. No Man 
Il be puniſhed for ſuing out the King's Writ, be it of 
ht or Wrong. F.N.B. 429. And the fame Rule is agreed Co. 
1161.4. And the ſame Thing was reſolved by all the Judges. 
Ela. 794. And it was ſo relolved by the whole Court in an 
\Fon upon the Caſe for ſuing for Tithes in the Spiritual 
uct after Payment to the Party himſelf. Cro. Eliz, 836. 
| Rel. 4b. 102. Noy 37. And fo it was reſolved by the whole 
hurt in an Action upon the Caſe for ſuing in the Spiritual 
wrt for Tithes of Groſs Trees. 2 Cro. 133. 1 Rol. Ab. 34. 
nd to this Hale agreed. Hard. 16 9. 


— 


And in theſe Caſes, where it is reſolved, that an Action 
yon the Caſe lies where, there is any Colluſion in the Pro- 
ceedings or Abuſe of the Proceſs, it is generally agreed, that 
if a Suit be brought without any Caule, where there is no 
other Ingredient or Circumſtance in the Caſe, an Action upon 
the Caſe does not he for that. | A . 


And I appehend it cannot be contended, that an Action 
upon the Cale will lie where the Plaintiff declares, that the 
Defendant commenced an Action againſt him without any 
reaſonable Cauſe, and upon which- the Defendant in the firſt 
Cauſe was by the Proceſs of the Court arreſted, and carried to 
Prlon for Want of Bail, without ſaying any more; for the 
lame Declaration might be upon every Suit in Weſtminſter-Hal. 


And therefore if the other Words, malitioſe machinans ipſam 
Oprimere, Oc. or ſciens ſeipſum legitim cauſam action non 
lere, do not alter the Cate, the Action here does not lie. 
but as to the firſt Words, Malitioſe machinans & ex malitia 
Prebabita, Cc. which are added of Courſe, they cannot ren- 
fer the Action maintainable if the Fact alledged in the De- 
ckrtion be not in its own Nature, or has a Tendency towards 
being illegal, covenous or oppreſſive. Vide 1 Rol. Abr. 11 1. 
0 the Words Kiens ſeipſum non habere legitim cauſam action 
| cannot 
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Action maintainable ; for there the Limits of the Juriſdica 


to be traverſable, and capable of Proof and Trial. But hoy 


was a probable Cauſe for ſuch Indictment or not. But if the 


cannot render the Action maintainable ; and upon this 
would offer this Diſtinction: Where the Fact alledged in 0 
Declaration appears to have a Tendency to Vexation or 

preſſion, there the Allegation, that the Defendant kney k 
Fact, may make the Action maintainable, which other 
would not lie; for there the Fact is provable and triable, 2 
that Notice of this was given to the Party may be well pro. 
and therefore if there be an Action in an Inferior Cour fo 
a Cauſe of Action ariſing out of the —_— there tþ 
Allegation, that the Par ty Was ſciens 0 that, may make th 


is Matter of Fact, and alſo the Notice which the Party 
that the Action aroſe out of thoſe Limits, is a Fact whiz 
may be well proved and tried; ſo perhaps if a Declaraig 
alledges, that the Defendant brought his Action for fuch 4 
Sum ſciens that it was paid, or brought his Action upon! 
Bond ſciens it was forged, the Action may be maintained; 
for the Sciens is alledged of a Fact which may be well proved 
But where the Sciens goes to a Thing which lies ſolely in th 
Mouth of the Party, as in the preſent Caſe, if the Action x 
not otherwiſe maintainable, the Sciens will not maintain i; 
for if the Sciens renders the Action maintainable, it ought 


ſhall it be proved that the Party knew he had no legal Cauſe 
of Action? If he was ſo informed, perhaps that Information 
did not perſwade him; if he himſelf declared fo, perhaps he 


was afterwards convinced to the contrary : This is a Thing f. An 
cret in his own Mouth only, which cannot be proved; then Cale 
how ſhall it be tried? Can a Jury determine what ſhall be tioab 
legal Cauſe of Action? Ad queſtion” facti reſpondent jura, WY bere 
ad queſtion" juris reſpondent judices. This is not like to an It Was 
Action upon the Cale in the Nature of a Conſpiracy for an was d 
Indictment abſque probabili Cauſa ; for there the Indictment i Cour 
Matter of Fact, and the Matter for which the Party was in- the P 
dicted is a Fact which ſhall be tried by a Jury if be un * 


guilty or not; and therefore the Jury may well try if there 


Action in this Caſe ſhould lie, the Plaintiff does not ſhev 
that the Action in the Inferior Court was determined; 2 
5 has 
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yp ir is not yet determined that Judgment there ſhall be for 


this ; 

| in L de P liintiff. 

20 Gerjeant Parker contra argued, that the Cafes cited only 
eri Nove, that an Action upon the Caſe does not lie for ſuing in 
le, and Courle of Juſtice; but if a Man, who knew that he had 
ove Cauſe of Action, commences a Suit in an Inferior Court; 
i {© bere Bail cannot be taken, and declares that this was for 
re th; AV exation, and to detain him in Priſon without Bail, when 
ke here never were any Dealings between them, as the Caſe now 
2 jo be underſtood, will not an Action then lie? And this 
Tl Th well proved; for it is admitted, that if an Action be 


'mmenced for Money which is paid, or on a Bond which is 


wes "own to be forged, an Action on the Caſe will lie; and 
ich! y cannot it be proved that an Action was commenced for 
on Vexation, and with an Intent to impriſon, as well as that 


+ was commenced after the Payment of the Money, &@c.? In 


ord the Caſe 3 Lev. 3 10. it was agreed for the Plaintiff, that an 
Action lies for a vexatious Suit; and Levins only doubted, be- 
on ; caule it was not alledged Quod fuit ſciens that he had no 
. ae of Action; and Hob. 267. expreſly ſays, if a Man ſue 
woke in a proper Court, yet if his Suit be without any Ground of 


Truth, and that certainly known to himſelf, the Plaintiff 
may have his Action on the Cale for it, tho' the Suit in its 
ſelf be legal. 


$ he 
1 And Trevor C. J. inclined to think that an Action on the 
hen Caſe would lie; for the Declaration ſays, that fuit abſque ra- 


timabili Cauſa, as well as that the Defendant fuis ſciens that 
there was no Cauſe of Action. But Blencoe J. obſerved, that 
it was not alledged here, that the Cauſe in the Inferior Court 


2 vas determined. To which the Chief Juſtice and the whole 
N Court agreed, and for that Reaſon were of Opinion againſt 


the Plaintiff, but did not give any expreſs Opinion that the 
other Matter would be for the Plaintiff; and therefore the 
Plantiff was permitted to diſcontinue his Action. 


D dd *  ». Dighton 


2 


* 
— 
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Caſe 118. Dighton and 7 omlinſon. In C. B 


A Deviſe to jectment upon the Demife of —— Upon Not puily 
one for _ leaded, at the Trial at Tork Aſſizes, the Jury f. 

and then : P ; : : ury found 1 
be = Ty Special Verdict to this Effect: (via) That John Tomlinſon be 
rrovided the ing ſeiſed in Fee, by his Will dated 19 Feb. 1668. deviſcs g; 


—— of his Wife Margaret all the Reſt of bis Freehold Lands i 


ter her Tenements in Tork for Life, and then to be at her Diſpoſd, 


Dat to provided that ſhe diſpoſe of the ſame after her Death to any 


any of her 


Children; her Children, &c. After the Teſtator's Death the Wife h. 
he only ving Iſſue a Son and a Daughter married again, and ſhe wy 
Life in the her Husband by Leaſe and Releaſe conveyed the Lands 9 
Mother. the Uſe of herſelf for Life without Impeachment of Waſte 
after her Death to her Daughter in Tail, and for Want d 
ſuch Iſſue, to her Son and his Heirs, with a Power of Rey 


cation; and if, Cc. 


Serjeant Pratt argued for the Plaintiff, who claimed und 
the Daughter, and inſiſted, | 


Firſt, That by this Deviſe Margaret had a Fee; and its 
not material whether it was upon a Truſt, or upon Cond: 
tion; J agree, if a Man deviſes, that . S. ſhall diſpoſe at 
his Lands, nothing paſſes but a Power, and no Eſtate ; but 
if Lands are deviſed to one upon an Intent or Condition, 
which cannot be performed without an Eftate of Inheritance 
in the Deviſee, there the Deviſee has a Fee; as if there be aDe- 
viſe to any Perſon to fell, here then, if the Deviſor had giren 
bis Lands to Margaret his Wife to be at her Diſpoſal, with: 
out mentioning the Words for Liſe, ſhe would have had 1 
Fee. The Statute of Wills ſays only, that a Man may di- 
poſe at his Will and Pleaſure; and there never was any 
Doubt but that he might by this Expreſſion give a Fee. It 1 
Man deviſe to another and his Aſſigns, it will be a Fee. A 
Man deviſes for Life, and after to be at the Diſcretion of hi 
Father; and held to be a Fee. 1 Leon. 283. Genner and 
Hardy. A Man deviſes to Edith his Wife for Life, and after 
for her Diſpoſal ; held that the Wife had a Fee; which _ 
. 8 


—— en. 
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ne Caſe as here; and the Caſe Dal. 56. is ſtronger. It is 
i a Man deviſe to 4. for Life, and after that he diſpoſe 
8 particular Perſon, there may be a Doubt if this be 
; tantamount to 2 Deviſe to ſuch particular Perſon; but 


re the Power of Diſpoſition is general both as to Perſon 


und ; od Eflate- 

he The Caſe 1 Mod. R. 189. Saltenſtal verſus Lith is nothing 
4 «4 our Caſe ; but as it is reported Carter 23 2. makes for us. 
(poly, | 


if then the Words (for Life) had been omitted, the De- 
ie would have been in Fee; but the Addition of the Words 
Joes not alter the Cale. | 


But if ſhe had but an Eſtate for Life, with a Power of 
jſpoling, ſhe has well executed that Power. The Law does 
jot require any preciſe Conveyance for the Execution of a 
Power, a bare Appointment is ſufficient. 1 Mod. 189. Lith 
und Saltenſtall, Litt. Sefb. 169. Executors may ſell, though 
they have not the Eſtate. Covenant to ſtand ſeiſed, 1 Lev. 

uſe and Releaſe, 1 Lev. 150. | 


But it may be objected, that here the Leaſe and Releaſe 
mult operate as a Conveyance, and afterwards as an Appoint- 


ſe of rent. 1 Roll, 309. Dige ver. Lith; it may be ſo. 

tion But it was objected, that the Appointment ought to be by. 
ance WWOeviſe, and not to any Perſon who would perhaps then not 
De- be i» Eſe: But Certainly ſuch Conſtruction ſhould be made 
wen s may be agreeable to the Nature of the Caſe ; ſhe could 
it. ot make the Diſpoſition after her Death; and if ſhe did it 
dn ber Life, why might ſhe not do it by an Act executed, as 
d. rell 25 by Will? It was. ſaid, that a Will is revocable; but 
bre ſhe has added a Clauſe of Revocation, which anſwers all 


the Purpoſes of a Will. 


Then tho ſhe has limited to herſelf an Eſtate without Im- 
paachment of Waſte, that is not material; for it is no Part 
of the Execution of her Power, but an Addition to ber own 
Elatez and the Addition is void if ſhe had but an Eſtate for 
Life; 


* 8 8 
e 
N 
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Life; as in the Caſe 1 Roll. Abr. 313. where there is a 1; 
cence to a Copyholder to make a Leaſe ; if he leaſes ;,, 
ſuant to the Licence, and adds any other Circumſtang 
not warranted by the Licence, the Addition is void. If k 
Executor aſſent to a Legacy with Condition, the Aſſent; 
good, but the Condition void. Co. Ee So if a Women 
aſſign her Dower with a Condition, the Aſſignment is good 
Then the Huſband joining in the Execution does not viti 
the Execution of the Power. 1 Roll. Abr. 369. 


It one who has no Eſtate in the Land join in a lo, 
with him who has the Eſtate, this is the Leaſe of him wh 
has the Eſtate, and is but the Confirmation of the other 
Co. Lit. 45. 4. 


It will be no Objection, that ſhe has not given a Fee hy 
only in Tail, for the Power to make a greater warrant 
leſſer Eftate. 1 Rolls Abr. 330. 
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Serjeant Wynne argued for the Defendant, who claimed u- 
der the Son and Heir at Law. 


This Caſe was afterwards argued by Serjeant Cheſhire for the 
Plaintiff, and Serjeant Parker for the Defendant ; and it ws 
inſiſted for the Defendant, firſt, that the Wife by this De. 
vile had only an Eſtate for Life with a Power to diſpoſe; 
and ſecondly, that this Power was not well executed. 


Upon the firſt Point the Court unanimouſly held that the 
Wite had only an Eſtate for Life; but upon the ſecond Point 
three of the Judges held the Power well executed; ſo Judy 
ment was given for the Plaintiff ; which was afterwards a 
firmed upon a Writ of Error in the Queen's Bench. 
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ES pu. 
Fa. Peate and Ougly. In C. B. 

If x i f 
ſors: giectment upon the Demiſe of Oliver St. John, at $ 
— Trial at Guila- Hall after Term before Lord C. J. Trevor. * 
s 000, The Caſe upon Evidence appeared to be as follows, viz, Oliver 

vii M rarl of Bolinghrooke before the Statute 2 9 Car. 2. viz. 1668-9, Frauds, &c. 


Iurdte his Will with his own Hand on a Sheet of Paper, and 
he Writing went to the Bottom of one Side and half Way 
on the Backſide, which Will at the End of it had the Name 
ind Seal of the Earl ſubſcribed, and Notice was taken in his 
wn Hand of ſome Interlineations. At a very little Di- 
ſance at the Backſide of the ſame Paper, a Codicil was-writ- 
ten which extended almoſt to the Bottom of the ſame Back- 
de of the Paper, and was dated 1679, which was after the 
Satute 29 Car. 2. and had the Name of the Deviſor ſub- 
{cried and his Seal affixed ; in which Codicil a Legacy as 
to 3 Houſe in Ludgate-ſtreet, Tc. was revoked, and the ſame 
was thereby deviſed to Sir Andrew St. John for Life, and after 
to his Brothers ſucceſſively, but Notice was not taken of the 
Names of his Brothers in the Codicil, but they were named 


or the in the Will; at the Top of the Will was written (ſigned, 
t us (::led and publiſhed as my laſt Will and Teſtament, in the 
s D-- bheeſence of, the ſame being written here for want of Room 
poſe; below); this was likewiſe written by the Teftator's own Hand, 


and then the Names of the three Witneſſes were ſubſcribed ; 
two of thoſe Witneſſes were dead, and the Third was produced 
a the Trial, who teſtified that he was Servant to the Te- 
ltztor Oliver Earl of Bolinghrooke four Years, and about 27 
or 26 Years ago, he and the other two Witneſſes were cal- 
led up in the Night and ſent for into the Earl's Chamber, 
who produced a Paper folded up, and deſired him and the 
others to ſet their Hands as Witneſſes to it, which they all 
three did in his Preſence, but they did not ſee any of the 
Writing, nor did the Earl tell them it was his Will, or ſay 
What it was, but he believes this to be the Paper, becauſe his 
Name is there and the Names of the other Witneſſes, and he 
never witneſſed any other Deed or Paper for the Earl. And 
though the Earl did not ſet his Name or Seal to the Will in 
E e e 1 


Peat 
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their Preſence, yet he had often ſeen the Earl write, and jy, 


lieves the whole Will and Codicil to be of his Hand-writy 
Upon this Evidence, firſt, it was inſiſted for the Def, a 
that it does not here appear that the Codicil was well Execute 
according to the Statute, for it 1s not proved that the Cola 
was wrote when the Witneſſes {ubſcribed their Names to th 
Will. | 


Secondly, The Execution of the Will is not good with 
the Statute 29 Car. 2. (and therefore, if the Codicil was wig, 
then, it is good for nothing) for it is not ſufficient that i 
Witneſſes write their Names in the Preſence of the Teſtum 


without any Thing more, but they mult atteſt every Thi But 
wiz. the Signing of the Teſtator, or at leaſt the Publicin bund! 
of his Will; but here the Teſtator neither ſigned the WI Mx to. 
in their Preſence, nor declared it to be his laſt Will ber and as 
them. | that in 
2 it prot 
Thirdly, If the Codicil was well executed within the & une 
tute, yet the Deviie to the Brothers ſucceſſively is void fo M ded in 
the Uncertainty which ſhall take firft in the Succeſſion, à 1 i Years 
Grant or Leaſe to A. habendum to him and two others {uccel. to the 
ſively is void, for the Incertainty which ſhall take. Hb, for - 
| a 155 


On the other Part it was inſiſted, that upon this Evidene 

it is apparent that the Codicil was wrote before the Execution 

of the Will, for otherwiſe there was no Reaſon that the Wit 

4 neſſes ſhould write their Names at the Top of the firſt Sid: 
N of the Will, and the Words wrote by the Teſtators own 
= Hand, as the Reaſon of it, had been falſe if the Codicil hal 
not then been upon that Paper, for there would have been 

ſufficient Room below the Will for the Witneſſes to atteſt i. 

The Witneſs alſo ſays that the Execution was about 27 or 26 

Years ago, which Time is ſubſequent to the Codicil, 


The Execution is ſufficient within the Statute, for there 


is no Neceſlity that the Witneſſes ſee the Teſtator write his D 
Name, and it he writes theſe Words, figned, ſealed and pu. om 
liſhed as his Will, and prays the Witneſſes to ſubſcribe theit Bhi Eccle 


Names to that, it will be a ſufficient Publication of his Will, 
EH though 
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nds oh the Witneſſes do not hear him declare it to be his 
nin wn And Sir John Hollis mentioned a Cafe determined by 
de 4 Chancellor Shaftsbury before the Statute 29 Car. 2. 
_ bee a Man wrote his Will with his own Hand, and alſo 


bee Work, fined and publiſhed in the Preſence of, and no 
I:cati0Ns 


And Trevor C. ]. inclined that here was ſufficient Evidence 
5nd the Codicil well executed, and the Jury found it ac- | 


cordingly. | 


But as to the Matter of Law, the C. J. permitted it to be 
fund ſpecial, and therefore the Jury brought in their Verdict 
« to all except a Meſſuage in Ludgate-ſtreet, Not guilty ; 
1nd as to that, that Oliver Earl of Bolingbrooke was ſeiſed of 
chat in Fee, and being ſo ſeiſed by his Codicil 1679 deviſed 
ir rut, Cc. That Sir Andrew St. John, had two Brothers 
Rowland and Oliver the Leſſor of the Plaintiff; that Rowland 
lied in the Life of Sir Andrew, and Sir Andrew died about two 
Years ago. And after his Death Olizer entered and demiſed 
to the Plaintiff, That the Defendant claimed by Purchaſe 
for a valuable Conſideration from William now Earl of Boling- 
lrooke, who was Heir at Law to the Teſtator. 


derce 

vi. WY Dr. Pelling and Whiſfton, before the Dele- c us 
Side 8 ay 

on 7 | 

- R. Pelling being minded to exhibit Articles of Hereſy a- Tn a Libel 
1 gainſt Mr. Whiſfton, who dwelt within the exempt and t Refa 


peculiar Juriſdiction of the Dean and Chapter of St. Paul g, of * 
Dr. Harwood by Letters of Req zeſt 13 Nov. 1712, requeſts of the 


Dr. Betteſworth, Official of the Arches, to call the ſaid Mr. — | 


Woifton befare him, and hear and determine the ſaid Cauſe. of Appeal to 
| 


here | 
: his Dr. Berteſworth by Letter dated 19 December 1712, 8 
oh commended it to him to proceed in this as in other Cauſes of 


aleliaſtical Cogniſance, there being no Suggeſtion of any 
| | Reaſon 


— 
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Reaſon why the Cauſe ſhould not be brought before the ws 
| X per Ordinary. | 


14 Feb. 1712, Dr. Harwood by new Letters of Requy 
(for it may be doubtful whether he as Commiſſary d 
the peculiar Juriſdiction can proceed to a final Hearing, or i. 
flict proper Puniſhment, &'c.) appeals his Requeſt to Dr. . 
teſworth, Official, Oc. to call Mr. Whiſton before him, uy 
determine the {aid Cauſe. 


Before this, viz. 26 Fanuary, Dr. Pelling prays a Citation 

from the Court of Arches againſt Mr. Whiſton for Hereſy, 

Dr. Betteſworth takes Time to conſider of this Prayer till th 
next Court. | | 


At the next Court, viz. 4 February Dr. Betteſworth orden 
his Anſwer to the Letter of Requeſt of Dr. Harwood to be 
ſent to hini. 1 

At the Court 16 Feb. Dr. Pelling prays again a Citation 
and Counſel is heard thereon 25 February, when Dr. Be- 
teſworth decrees, that Letters of Requeſt from Dr. Hanoi 
lie not before him, becauſe in a Caſe of Hereſy the Biſhop 
of the Dioceſe hath Juriſdiction in Places otherwiſe exemft 

within his Dioceſe, and notwithſtanding the Statute of Citz 
tion an Heretick may be cited to appear before him upon Let- 
G ters of Requeſt from the Judge of the Peculiar, or by Procels 
Jub mutuo, Oc. and therefore he cannot decree a Citation, 
c. | 


2 March Dr. Pelling appeals to the Delegates, upon which 

the Queen appoints a Court of Delegates the 1ſt d 
July 1713 ; the Matter came to be heard before the Delegate, 
and it was inſiſted on by Dr. Paul and Sir Peter King, that 4 
ſuperior judge is not obliged to Letters of Requel 
for no Law faith that he is ſo obliged, and it would be in- 
convenient ſince the Fees would all belong to the inferior 
Judge, and unreaſonable ſince the ſuperior - Judge cannot ob- 


ige the inferior to grant ſuch Letters of Requeſt, and there | 


fore ought not to be obliged to accept them. 
4 Secondly, 


to appe 
cial 01 
Jurildh 
of Cit: 
Or com 


00 


. . * 4 
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_ 


' &condly, The Inferior Judge in this Caſe had no Juriſ- 
ion, for he cannot excommunicate, degrade or deprive. 
1 2 H. 4. c. 15- ſpeaks of the Biſhop of the Dioceſe, and 
i; 10 H. 7. c. 17. re 1 

3% 1 * Py 
Thirdly, The'Biſhop of the Dioceſe hath Juriſqiction in 
iſe of Hereſy in. Places exempt. wi 


Fourthly, There was no Caule depending before Dr. phi 


a % and the Arches have Juriſdiction only in Caſe of Ap- 
ely, Neale by Patent. ' | | 
| the 


pn Wa. £62 
But it was anſwered by Sir Nathanie! Loyd, myſelf, and 
Dr. Henchman, and fo reſalved by the Court of | Delegates, 
hat the Refuſal of the Citation by Dr. Berrefſmorth was a Fault 
for which this Appeal was proper. For firſt, Dr. Harwoodj 
the Judge of the Exempt Juriſdiction, had @Juriſdiction 'in 
the Cauſe, tho he could not inflict the Ganſſhes of Degra- 
lation or Deprivat ioo. 9 wy, | 

| | «7 149 r 4 
Secondly, The Biſhop of the Dioceſe had no-Jurifdition/ 
in this Cale; for by 23 H. 8. c. 9. no Perſon ſhall be cited 
to appear before any Ordinary, Archdeacon, Commiſſary, Of- 
frial or other Judge Spiritual, out of the Dioceſe or Peculiar 
Juriſdiction where the Perſon cited is inhabiting at the Time 
« Citation; | unleſs, firſt, For any Spiritual Offence omitted 
qr committed by Biſhop. or other Spiritual Judge. 


"&condly, For Cauſe of Appel. . 


S A 53.8853 


Thirdly, In caſe the Biſhop or other immediate judge de 
not or will not convene the Part. £3 


Fourthly, Or be Party directly of indizeRtly. / - 


Fikly, Or in caſe.che,Biſhap, or other lune Judge by 
light or Commiſſion make Requeſt to the Biſhop, 2 
vuperior Ordinary, to determine in Caſes where the Canon 
Fi * - + Saw 
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was derived from him, and not to the Archbiſhop per fa 
tum. Hob. 16, 186. <4 Pf 


Law or Civil Law affirm Execution of ſuch Requeſt w |, 


Therefore the Biſhop by the expreſs Words is reſt nine z 
all Caſes, except thoſe five, from citing any to appear beim 
him dwelling in Peculiars ; and conſequently in Caſe of yy, 
reſy, as woll as any other. Cro. Car. 162. Cadwalldder 
Brian. . 


f Ver, 


But by a Proviſo in this Statute every Archbiſhop 
cite any Perſon dwelling in any Dioceſe within his Dom, 
for Cauſe of Hereſy, if the Biſhop or other immediate 0; 
dinary conſent, or do not his Duty in puniſhing the ſane; 
and this is agreed H. P. C. 5. 7 ein 


It is true, the Biſhop Requeſt from an Inferior ju 
may cite, &c. but ſuch Inferior Judge muſt be ſubordinat 
to him: But the Dean and Chapter of &. Paul's, having n 
Exempt Juriſdiction, are not ſubordinate, but in an equi 
Degree with the Biſhop ; the Perſon exempt, as Linwod 
expreſſes it, Vices gerit Epiſcopi; and therefore the Letten d 
Requeſt from Dr. Harwood ought to be to the Archbiſhsy, 
who is his Superior Ordinary, and not to the Biſhop d 
London. | 


If a Man have Bona wotabilia in ſeveral Peculiar, Ad 
niſtration ſhall be granted by the Archbiſhop, not the Biſhop 


A Suit in the Arches againſt any in the Dioceſe of Lain 
is good; for there was an antient 10n between the 
Rilhop and Archbiſhop, which amounts to a general Licence 
Cro. Car. 339. Dub. Ray. 91. 


And when a Suit is in the Archdeacon's Court, Requel 
ſhall be made to the Biſhop, for the Power of Archdeacon 


4 . 0 


. 
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& where a Peculiar is ſubordinate to the Biſhop, / as it 
may be. M. I4 Car. 2. Tull ver. Oſberſon. | 


Since then the Arches, which is the Court of the Arch- 
ſhop, is the Superior Ordinary, to. whom the Cauſe ought 
o be tranſmitted from the Peculiar of the Dean agd Chapter 
if K. Paul's, the Judge of the Arches by refuſing a Citation, 
&, denied Juſtice. 

Whereupon the Delegates reverſed the Sentence, and or- 
dered à Citation for Mr. Whiſton to appear before them, which 
was ſerved; and Mr. Whiſtos put in an Allegation to the Ju- 
rildiion, that the Delegates are not Judices Competentes, 

ing impowered by their Commiſſion only to hear and deter- 
nine a Cauſe of Appeal between Dr, Pelling and Dy. Batreſ- 
worth, to which Mr. Whiſtow was no Party; and S 
Ee mmil- 
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Caſe 121. Parſlow and Cripps. | 8 

* ˖ 

Where Corn  CTION upon the Caſe, for reſcuing a Diftref; ty nh 
— ken for Rent, contrary to the Statute 2 V. GN 

—_ Upon a ſpecial Verdict, the Caſe appeared to u 4 t 


this: Tenant at Will had a Judgment and Execution agu era 
him by Fieri facias, and upon the Fieri facias the Sheriff (ci. gent. 
ed the Corn growing on the Land, and fold it to the'Defen 
dant, and after the Return of the Fieri facias was pulſed, the f for 
Defendant ſevered the Corn from the Land; and during the h 
Time the Corn lay upon the Land in Ricks and Swark, 

| the Plaintiff being Leſſor of the Land, diſtrained the Com 
\ lying on the Land for Rent Arrear; then the Defendant tock 
and carried away the Corn, upon which the Plaintiff brought 
this Action againft him upon the Statute W. & M. for 1 
Reſcue. And if this Taking was a Reſcue, the Jury ſound 
for the Plaintiff, otherwiſe for the Defendant. 


It was argued for the Plaintiff, that by this Statute Com 
is made Diſtrainable upon the Land, and therefore this Diſtre MW a; 
is warranted by the expreſs Words of the Statute. But before cou 
this Statute, Corn could not be taken in Execution by the 
Sheriff upon a Fieri facias, if it was not ſevered before the 
Return of the Writ, for the Corn till Severance is Parcel of 
the Land, and goes with the Land in all Caſes, except where title 
the Tenant has an uncertain Intereſt, and his Intereſt deter- 


mines by the AQ of God or of the Leſſor, or * 
5 Wich 


2. „% „% — % „ 


* 
Wy... 


— — _— — 


hout his Default. If Leſſee at Will determines his Will 

p cif, he {hall not havethe Emblements, but his Leſſor 
jones chem. . Co. Lit. — And therefore, if after Execu- 

P nd Sale by the Sheriff in this Caſe the Leſſee had de- 
_w his Will himſelf, the Leſſor would have had the Em- 
ments; and it would be inconvenient it the Sherift upon 
Execution ſhould ſell Goods in which. the Party had no 
property 3 for perhaps the Property might be in · the Leſſor : 
he Corn likewiſe at the Time of the Sale was not in the 
cme Plight as at the Time of the Severance, for it received. 
Nouriſhment and Increaſe afterwards from the Land; and if 
be Sheriff ſhould be allowed to ſell upon an Execution im- 
nediately after the Sowing, he would fell Goods which were 
"ot then in the Defendant, againſt whom the Execution was, 
it which afterwards received their Nouriſhment and Value 
rom the Lands of another: But if the Sheriff may {ell the 


ls tz: Non upon a Fieri facias, yet the Vendee ſhall not be in a 
erer Condition than a Grantee of the Tenant or Stranger ; 
o K d therefore if the Vendee permits the Emblements after 
vant WW <-1erance to lie on the Ground, they are diſtrainable for the 


Rent of the Land, as well as they would be after the Sale of 


cen. dem by the Leſſee himſelf, or as the Goods of a Stranger, 

** f found upon the Land, may be diſtrained. | 

1 n 0 * | 

ur Hyſon and —. In C. B. Caſe 122; 
wr 

yu abu Aſſumj?. Defendant pleads, that fince the 1 June baut eg, 


1705. & ante impetr orig he became a Bankrupt within god be 
the ſeveral Statutes concerning Bankrupts, quodque Cauſa action pleaded. 
acrevit before the Defendant was a Bankrupt, & de hoc pon 

e ſup" patriam. Upon this Plaintiff demurred, and ſhewed 


13 for Cauſe, firſt, That it did not appear when the Cauſe of 
Attion aroſe. Secondly, That the Plea concluded to the 
* Country, whereas it ought to have been with an Averment. 


But without any Regard to theſe Reaſons the Court held 
the Plea bad; becauſe it did not ſhew the Defendant was in- 
ütled to this Plea within the Statute 4 & 5 Anne, c. 17. for 

| | _ 1 the 


I — — — — 
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the Plea 3 is bad at Common Law, and when a Seat in. 5 
ſuch a Plea, the Defendant mult fhew that he pleads it | 
gore Stat K. und i ie is not like the Caſes where a Satire 
Liberty to plead the General Iſſue and to give the "Hg 
Matter in Evidence; for here the Statute 3s not pive | 
Authority to plead the General Iſſue, but ta, plead > | ſe 
F 1 
in ſuch Manner by virtue of the Statute. Ke 


his 123. | Chambers and Shaw. In | C. B. 


If an Execu- N an Action againſt an Executor, whis pleads ſeveral Bonk 
tor pleads due from the "Teſtaror, and ſeveral Judgments againſt hin 


CG. ſelf as Executor, and that He had not Aſſets ultra what 13 


— — ſubje& to the Judgments recovered, the Plaintiff replis 3 
Jud dgments, to the Bonds, that they were obtained by Fraud, and the G 
Pi re. Defendant bad Aſſets ura the Judgrients ; and upon this If, r 4 
plies that te joined; and upon the firſt Iſſue the Jury found for the Dy of ] 

adulent, fendant; and upon the other for the Flaintiff; and it Was or 


fraudulent, 


_— chat the Plaintiff might have judgment. But per cy 


him, — he cannot; for though the Iſſue | is foutid that the Defetidar 


= had Aſſets abre the Judgtnents, yet when it is found for th Char 
though the Defendant upon the other Iſſue, then it appears that the Bond Queſt 


_—_ © te were given for true Debts, and the Plaintiff cannot recore 


zee the if there are not Aſſets more than will 1 thoſe Bonk be Uf. 
1 as well as the Judgments. 


— 0 — — OI | : 4 
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Rot. 1842. In C. 83. 


. upon the Del of the Duke and Ducheſs of Nee 


Perſon bod 


and upon a Trial at Bar in the Common 
N ci a ſpecial Verdict to this Effect. 


Thomas Lord Gerrard * 1617. had Iſſue, 
Gilbert of 1623, 


who had|Iflue | whoſtad 
115 Pats, 0 LA 1640, and Alice married to Richard, + 09 167 9, tet "Sor 
| who hadffour vix. — 
t wy 1 2 eee, Roger — | Charles, William, 55 
Ph | Pe, 1 7 sg, Thr Owe, | mY — 3 Fac. 
Ilie 4 , Ducheſs 1 Lee now Frances, married to ; Car, 1. 
e Ds of Habilton, VINg. Defendant. 


Charlts, Witliam and Je- 
ſepb died without Iſſue. 


dN bil is now —_ 
. Charles Lord Gerrard was ſeiſed in Fee of the Lands i in 
Bonk Cueſtion, and by Settlement the 22th and 29th of Nowember 


12 Car, 2. on his Marriage with Fane Digby, ſettlec them to 
he Uſe of himſelf for Life, Remainder to his Wife for Life, 
hen to the firft and other Sons of that Marriage in Tail 
e, Remainder to himſelf and the Heirs of his Body; Re- 
minder to the Heirs Male of the Body of Thomas Lord Gerrard 
is Great Grand-father, Remainder to his own Right Heirs. 


That Charles Lord Gerrard died leaving Digby Lord Ger- 
ad his Son and Heir, who died 8 Nov. 1584 without Iſſue 
Mile, leaving Elizabeth now Duchels of Hamilton his only 
Chil and Heir, 


That John, the Younger Son of Thomas Lord Gerrard, and 
Ricard his Heir, died before Digby Lord Gerrard, and that 
Richard in his Life placed his Sons Charles, William and Philip, 
a d. Omers beyond the Seas, under the Obedience of the 
King 


55 and ie be. 7715 9 Anne, Cale 124 
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the Plaintiff, and Serjean 


upon the Conſtruction of the Stat. 1 Fac. 1. 4 U 6: 3 * 


King of Spain, to be educated in the Popiſh Religion; th 
they. reſided there for five Years in a Seminary or Calle 
Popiſh Religion. That Charles returned Anno 168 1, and 1 
ter the Death of Digiy Lord Gerrard, entered as Heir 1 
of che Body of Thomas Lord Gerrard, and Paſch. 1 74, , 
ſuffered a Common Recovery, and by Indenture 22 My 
1685, declared the Uſes to himſelf and his Heirs, and aft, 
wards made a Settlement on his Marriage, and after d 
Death of Lady Fane the Wife of Digby Lord Gerrard, w 
— 1703, ſuffered another Recovery to the Uſe of hin(; 
in Fee; that William and Foſeph died without Iſſue, and th 
Charles died the 27th of April 1707, having always profeſſy 
the Popiſh Religion, but that Philip is now alive and profeſl 
the Popiſh Religion. | 


That Roger Owen, who is deſcended from Alice, is his next d 
Kin, being a Proteſtant. 


That after the Death of Charles without Iſſue, the Def 
dant in Right of Frances his Siſter entered, upon whom th 
Duke and Ducheſs of Hamilton entered, and being ouſted by 
the Defendant, brought their Ejectment. 


This ſpec 


termin 
Colour 
Plainti 
ſeiture 
ict; 
{el in 1 
Was NC 


to be 


pecial Verdict came on to be Trin. 11 An 
Serjeant Hooper for the Plaintiff, and by Serjeant Pengely ſu 
the Defendant, and the Mich. following by Serjeant Prart fr 
t Selby for the Defendant, and the 
Hillary Term following by Sir Thomas Powis for the Plainti, 
and Serjeant Cheſhire for the Defendant ; and now Trevor C. 
delivered the Opinion of the Court, who all agreed Jus 
ment ſhould be. given for the Defendant. Upon which i 
Writ of Error was brought in the King's Bench upon a Jul 
ment given in the Common Pleas for the Defendant in ths 
Caſe, Eaſt: Term 1 1 Anne, and for the better underſtanding the 
Arguments on the Writ of Error, I ſhall give the Reſolution 
of the Court of Common Pleas, which was delivered by Ch. | 
Trevor when Judgment was given there for the Defendant. 


Fir 
Satut: 
 & 

ered. 


| A | As 
And he ſaid that the Title of the Leſſors of the Plaintiff vis WW it is 


2 
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430. 1.42. for the Leſſors of the Plaintiff cannot have 
y Title to the Lands in Queſtion, if there is not ſuch a Diſ- 
ry by Reaſon of thoſe Statutes, as to make the R 
red by Charles Lord Gerrard void, and the Bftate-tail de- 
-mined, or at leaft ceaſe; for the Leſſors claim in * 
. and if the Recovery be good, their Remainder — — 
i the Recovery is not good, yet if the Eſtate- tail is not 
termined, Philip is Heir in Tail, and alive, and may have 
le inheritable to the ſame Eſtate- tail; and then the Leſſors, 
ho claim by Force of a Remainder ſubſequent to ſuch Efl 


ail, cannot enter. 


And he ſaid, that the Counſel for the Plaintiff had only 


(ited upon the Statute 1 Fac. 1. 4. for the ſubſequent Sta- 


ares could not give him any Title; and the Queſtion upon 


hem was, if they had altered the Statute 1 Fac. 1. 4. and 
therefore the Counſel for the Plaintiff had ed, that by 
1 Jac. c. 4. there was ſuch a Diſability in Charles Lord Ger- 
ud that his Recovery was void, and that Philip being diſabled 
in che ſame Manner, and no other Perſon being in Eſe, who 
could take the Eftate-tail, the Leſſors of the Plaintiff by Con- 
ſequence were intitled as if the Eſtate-tail was actually de- 
termined; for it was not infifted on (neither was there any 
Colour for it) that by the latter Statutes the Leſſors of the 
Plantif had any Title; for the 3 Car. 1. c. 2. gives the For- 
feiture upon Conviction to the King for the Life of the Cone 
ri; and therefore all that was urged by the Plaintiff's Coun- 
{el in reſpe& of thoſe Acts was, that by them 1 Fac. 1. c. 4. 
was not altered, but inforced; and therefore the only Matter 
to be conſidered is, <it | | 


Firſt, What would be the Operation and Effet of the 
Satute 1 Fac. 1. c. 4. if the others had not been made. 


| Secondly, If 1 Fac. 1. c. 4. be inforced, or — al- 
tered by the ſublequent Statutes. 5 A 
As to the Operation and Effect of 1 Fac. 1. c. 4. by which 
e enaCted, That every Perſon, Oc. who ſhall go or ſhall 


fead any Child, Ve. beyond Sea, to the Intent to enter into 
6 any 


H h h 
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cannot claim as Heir to him in his Life; and therefore by 


any College, Seminary, Houle of Jeſuits, Te to 8 


* inſtru), erlon 
in the Popiſh Religion, &c. the Perſon ſending, &,. tai =» * 
forfeit 100 J. and the Perſon paſhng with ſuch Intent, & Confort 
ſhall in reſpect of himſelf only, and not of his Heirs or Poſter 
be diſabled to inherit, purchaſe, take, have or enjoy any * | 
nors, Lands, Oc. and that all Eſtates, Terms, and other hat h 
tereſts hereafter to be made, ſuffered or done, to or for ir i 
Uſe or Behoof of ſuch Perſon, Ic. ſhall be void, and 
in ſuch Seminary, &c. who ſhall not return in a Yew 4 | 
ſubmit, &c. ſhall in reſpect of himſelf, and not of his Ron, 
or Poſterity, be diſabled to inherit, have or enjoy any My 
nors, Lands, Cc. Provided if any Perſon fo ſent, ſending « Wi 
being in ſuch Seminary, Oc. ſhall after become conformaj, udo 
Tc. he ſhall be diſcharged of all ſuch Diſability. if the | 


Upon this Statute it was difficult to tell the Effect of thi 
Clauſe, what was the Conſequence of the Diſability, and why ire tC 
ſhould have the Land of a Perſon diſabled during his Dilabil, 


The Counſel for the Plaintiff have inſiſted, that where th il 5 
Eſtate deſcended before the Diſability incurred, he was on lick 
diſabled from taking the Profits; but where the Deſcent ws les, 
after the Diſability incurred, there the Diſability prevented 
him from taking the Deſcent. But it would be a hard Cor an 
ſtruction of the ſame Words, to make here a different Inte- "other 
pretation, which will not ſerve all Cafes upon this AQ, tho 
it ſerves the Caſe of the Plaintiff in the preſent Queſtion: 
For if an Eftate in Fee was to deſcend to a Perſon diſabled 
if he could not take it by Deſcent, who ſhall take the Lands? 
His Heirs cannot have them, for non eft heres viventis, and be 


ſuch a Conſtruction none can take them at all; and then the t g. 
Perſon diſabled ſhall have the Lands from Neceſſity, for oo ond 
one can take them from him.” If the Perſon diſabled al n Gi 

Lands, his Heir ſhall not have them, as his Her, NEX L. 
till after his Death; and therefore the Purchaſer muſt hare 
the Lands, for no one can recover them from him. 


The Diſability in this Act is not like the Diſability of: , Th 
Monk, or a Man profeſſed, for he is dead in Law; but : 


N 2 | Perſon 
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cn diſabled. by this Act is not dead in Law, nor ſubject 
— wor ſolute Incapacity, for he ſhall enjoy the Lands after 


I ormity. | 


- he ſhall be diſabled from taking the Profits of the 


beg we and when this Conſtruction is allowed, where the 
nd {rent was prior to the Diſability incurred, it will be rea- 
ar 4 able that the ſame Words ſhould have the ſame Conſtruc- 
Run, where the Deſcent is ſubſequent to the Diſability. 


An 4 this 15 not only the natural, but alſo the legal Con- 
tion of the Words; for when the Act gives a Forfeiture 
che Profits of the Land, and does not ſay who ſhall have 
te Forfeiture 3 this being for a publick Crime and Offence 


Ff thy joainſt the Government, the Law will give the Fo XY 
du e fo, the King: For though for a private Wrong the 


nalry ſhall ſometimes © by way of Recompence belong 
o the Party grieved, yet for a publick Offence the Law 
ill give the Forfeiture, to the King, as the Head of the 
Publick ; fo it was reſolved 2 Vent. 269. So in other 
"ales, if the Statute: does not {ay to whom the Forfeiture 


_ belong, it ſhall of Neceſſity belong to the King; for 
Ca cannot. belong by Implication to one Subject more than to 
nter- Mother. | a = f 
tho 


the Statute 1 Fac. it was uncertain whether the 


tion: So upon 

bled ng was intitled to the Penalty before Conviction. But all 
nds? dle Doubts are explained by 3 Car. 2. c. 2. The Statute 
d be I. ſeems to be intended for another Purpoſe ; for by that 
h enacted, That if the Children of any Subject, to pre- 
the ent good Education, or for any other Cauſe, be {ent or go 
- no eyond Sea without Licence, Nc. they {hall take no Benefit 


by Gift, Conveyance, Deſcent; Deviſe or otherwiſe of or to 
ay Lands, Oc. till he being eighteen take the Oaths, We. 
but in the mean Time the next of Kin not being Recuſant, 
Cc, ſhall enjoy, Vc. | . 134% | 180 
This Statute 3 Fac. was not intended to repeal 1. uc. and 
das not prohibit the ſame Offence; for by 1 Fac. the Perſon 


ſent 


and rerefore the natural Conſtruction of. the Words: is, 
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ſent to be educated in Seminaries, Nc. was rande thy 
raking; Cc. By the Statute 3 Fac. any Perſon going bey 
Seas without Licence, Nc. though he never was in any dem 
nary, Cc. and tho he goes for any Cauſe whatſoever, Cr. ul 
therefore Tredway's Cale, Hob 7 3+ does not relate to 1 Ju, 


But by the Statute 3 Car. the Intention appears to be fy 
che ſame Purpoſe as the Statute 1 Fae. for the Title is to nt in 
ſtrain the Paſhng or Sending any to be popiſhly bred ber i 


So the Preamble takes Notice, that divers have ſent Chi, 
dren to be bred up in Popery, notwithſtanding the Reſtin BR Fil 
by the Statnite 1 Fac. and therefore it enacts, that the Status Nr 
of 1 Jar. be put in due Execution, and it extends to all t hi 
fences reſtrained by 1 Fac. and more; for any ſent into ps Wi 
piſh Families to be inſtructed, Ge. will be within 3 Car. 1, « {icon'e9 
well as Perſons ſent to Colleges, We. So it extends to d int 
Monies, Ur. ſent for the Relief of any ſuch Children, &. 
which was not within the Statute of 1 Jar. ſo id gives the Seco 
ſame Penalty againſt any Perſon ſending, Cc. (who by th With: Co 
Statute of 1 Fac. was only to forfeit 100 L) as againlt te BW 
Perſon ſent; fo it gives the Penalty only upon Conviction h Thi 
Indictment or Information, which was not declared befor gd U 
by 1 Fac. ſo it gives all the Penalties mentioned in 1% WW 
and alſo that the Offender {ſhall not ſue nor be a L, 
Vc. ſo it ſays he ſhall forfeit, Or. (in the fame Words vs m 
uſed in 1 Fac.) to the Crown, &c. which was not expreſll I iet be 
N in the Statute 1 . OT OY 


So it requires Conformity in fix Months, which by the b Ei 
tute 1 Fac. might be at any Time, and upon Conformity r- 
ſtores the Party to his Lands, and does not diſcharge the 
other Diſabilities, whereas the Diſcharge by 1 Fac. was genen perpet 


Ihe Statute of 3 Cur. 1. c. 2. therefore does not repeal, bi 
enlarges and enforces 1 Fac. by which it appears, chat 3 Wi © tak 
Meaſure of the Diſability in the Statute of 1 Fac. mult b | 
governed by 3 Car. 1. c. 2. and tho Offences before 3 Gur. cu. Gale 
tinue puniſhable by the Statute 1 Fac. yet al 8 | 
+ 4 atüte 
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ju and conſequently the Diſability and Forfeiture upon 
3 5 and 3 Car. will be, that the Perſon diſabled 


all his Lands to the King upon Conviction during 
1 


LA Judgment was given for the Deſen- 


But it was cow crgpnd inthe King's Banc —— 
:rror, by Sir Thomas Powis King's Serjeant, 


Firſt, That by the Statute 1 Fac. 1. 40 6. Charles Lord 
grad was 2 Perſon diſabled from taking the Eſtate, and 
that his Brother Philip being under the ſame Diſability, could 
not take the Eſtate- tail in Remainder limited to him, and 
nſequently the Remainder in Fee to the Leſſors of the 
antift ſhall take Effect, and the Eſtate veſt in them. 


gxondly, That 3 Ja. 1. and 3 Car. make no Alteration in 
* ben ob. d e Jos. 1. 4 U 


mich, That che Recovery Calfered by d, Lond Gr 
Jed will nen 0 


"4s to. the: fickt Be bo ag aan che Sante g 
wa made at a critical Juncture, when there was a great Con- 
telt between the Papiſts and the Proteſtants, and therefore the 
Legiſlature without Doubt intended a ſevere Penalty upon 
thoſe who educated their Children in Popery. The Statute 
27 H c. 2. f. 5. which prohibits ſending Relief to any 
feluit, Ce. or any other in Seminaries, was but a. temporary 
Lav; and therefore by 1 Fac. the Reſtraint was poſitive and 
perpetual, and the Offender is put under a Diſability to in- 
teri, purchaſe, take, have or enjoy any Manors, Lands, @c. 
vbich Words import he ſhall be diſabled to inherit, purchaſe, 
or take any. Lands, c. ſo as that Lands ſhall never. veſt! in 
him, if the Diſability was incurred before Deſcent or Pur- 
Caſe; 7. rms 
Vere reſted betore the Diſability incurred. 
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And that by theſe Words Lands never cam veſt in (11 
Perſon who is not of taking, is evident from th 
Words thetnſelves, and was fo reſolved 11 ( — Log h 
laware's Caſe, that William was not Baron, but only an Big 
by which it appears, that the Barony never veſted in or @ 


So by the Statute 11 Q& 12 V. 2. the Words are in the $4 
tute 1 Fas. by which the Perſon diſabled, who cannot inheri, 
purchaſe or take, cannot take by Diſſeiſin, or by a tortiog 
Entry take or gain any Freehold, for if he could, the 40 
would be evaded : So m Caſe of Simony the Perſon is quiz 
difabled for ever. ict ä ee 


If it be objected, that by ſuch a Conſtruction the Her 
will be defeated, though it appears by the Act that he ſul 
take; that s a Miſtakez for when the Right of the Heir x 
ſaved by the Act, he ſhall take by Deſcent, though the Eſtae 
never veſted in his Anceftor; as in the Cafe of Lord Del 
ware it was held, that che Son took the Barony by Deſcen, 
though it never was in his Father; and it would be ume: 
ſonable to make ſuch a Conſtruction of the Statute in order 
to preſerve the Right of the Heir or Poſterity, which is but 
the ſecondary Intention of the Statute, as would defeat the 
primary Intention of the Statute, (viz.) the - Diſabling the 


Wich Regird to the Provifo, chat the Offender ſhall b 
diſcharped from his Diſbiliry upon his Conformity, withou 
any Words of Reſtitution, it ſeems to be added for the Sat 


faction of ſome ignorant or thall ſerve the Heir in WW Ver 
Pleading to make 2 138 ieee ee 3 
The Words of the Act, that he ſhall be incapable to take * 
any Lands, Manors, Le. cannot be fatisfied by a Diſability > 
to take the Profits of the Land; and if the Intent of the ; re 
Statute had been ſuch, it would have been ſaid in expreb jak 
Words, and another would have been named to take the Pro oa 


fits in the Interim, às it was in the 'Statute 3 Jar. and-the 
| I Omiſſion 


Dwiſlion of one to take the Profits in the Interim veg pro- 


N ſa er where the Eſtate never veſted in the Party. If it be 
IN the 10 that the King ſhall take the Profits, yet it be in 
ou che Pry to prove che Kng by Alena, 
n 1 therefore {uch a Conſtruction, as does not allow the E- 


ce to veſt, anſwers better to, and promotes the End of the 
..ruce, which would be avoided if the Party could diſpoſe of 
s Eſtate, which he might do if it veſted in him; and ſuch 
oſtrution will the better deter Parents from ſending their 
dren to be educated beyond Sea, when they find it to 
e ſo penal; and Judges ought by their Intepretation to 
ike Laws for the Promotion of Religion anſwer their De- 
yn, though the Words may be imperfect for that Purpoſe. 
1,157. 11 Co. 70, 71. more eſpecially when the Words 
ve plain and poſitive, as here; and penal Laws have been con- 


Her rec by Intendment, 11 Co. 34. and it cannot be denied 
er that the Miſchief intended to be remedied by this A& 
Ter Gs very great with regard to Religion. It is alſo a Rule in 
Eſte Conſtruction of Statutes in dubio to adhere to the Words, and 
D the Words no common Perſons can think any Thing elfe 


was intended but that the Offending Party fhould never take 
ny Lands, c. The Conſtruction on the other Side is 
advanced only to preſerve the Eſtate to the Heir, but there is 
no Neceſſity that the Heir ſhall be excluded by .our Con- 
ſtruction, for in Lord Delaware's Cale it was reſolved, that the 
Heir ſhould take the Barony, though it never veſted in the 


Anceſtor, 


But it is asked, in whom ſhall the Eſtate be, if it is not in 
the Party ? Surely it ſhall not be in him, if it can be in 
ay other, for the Statute ſays expreſly to the Contrary; .& 
I idering eſt Conſtruftio que corrunpit viſcera textits. All that 
a neceſſary Conſequence of a Statute, is as ſtrong as if it 
vas in the Statute itſelf. Hob. 293. Brook Coran. 204. If a 


take Stute fays a Man ſhall loſe vitam & membra, it will be 
ality WY Felony, tho the Scatute does not name the Offence Felony. And 
"the i **rclore Judges ought to inlarge the Conſtruction of a Sta- 
rels de in Favour of the Intention, and not oppoſe Rules of 
p: L to defeat the Intent. In whom then ſhall the Eſtate be? 
the I cannot go to the King, if it never was in the Party; it can- 


not 
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not go to the Iſſue in Tail, for Non eſt heres viventis. Mn, 0. 13 


And therefore of Neceſſity it muſt go to him in Reverſy = 
It is then objected, How ſhall it return to the Party upon wi 
conforming ? For the Statute has no Words of Refliruin 
To which I anſwer, that the Intent of the Act is not der 
that the Eſtate which is gone to another ſhall reveſt upon * 
formity ; but if the Intent be ſo, the ſame Act which my 
the Incapacity makes it reveſt, and therefore there is no, 
ceſſity for any Words of Reftitution ; as where a Stay, 
another Act of Repeal, the former Statute is tering 
without any Words for that Purpoſe ; and it is no tw 
Caſe, that an Eſtate ſhall ceaſe for a Time by Virtue of 3 
Act of Parliament, and afterwards revive, as appears by t 
Prince's Caſe, 8 Co. So Raym. 355. in the Earl of Bay 
Caſe, it is ſaid that the Judges ought not to conſtrue the 1; 
mitations of an Act of Parliament made for a particily 
Purpoſe by the ſtrict Rules of Law, for the Parliament cn 
controul the Rules of Law, can make a Freehold ceaſe x 
if the Party was dead. 13 Co. 64. So by 21 H 8, tþ 
Freehold of a Perſon who accepts a ſecond Benefice wi 
Cure ceaſes. 6 Co. 40. b. Conſtruction of Statutes out 
to be according to the Rules of Reaſon and Convenienc, 


Hob. 346. for Laws are made ſecundum «quum & bom, * 
agreeable to the Rules of natural Equity, which is Lex lym, om 
Hob. 224. and therefore where the Intention of a Law c- * 
not be attained by a Conſtruction according to the uſul 
Rules of Common Law, the Judges ought to intend that the * 
Parliament waived them, as in the Prince's Caſe, 8 C. 16, — 
Where the Dukedom of Cornwall was limited Eidew dui & 19 | 
ipfins & hered' ſuor Regum Ang! filiis primogenit & ditti li Tl 
ducib heredit ſucceſſuris; upon which it was reſolved that the j ) 
Dukedom ſhould deſcend to the eldeft Son of the King, and "a 
ſuch King who is Heir to Prince Edward, who ſhould take I 
in the Life of his Father, which could not be by the Rule Cour 
of Law. DEE ens and d 
There are many Caſes where by Act of Parliament an E- thy 
ſtate may ceaſe for a Time, and afterwards revive, ceaſe u 1 
to one, and revive as to another; as in Beaumom — vide 
4. 285 „ 
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J 133. Hob.c257- So where Baron and Feme are Te- 

s in Tail, to them and the Heirs of their Bodies, and the 
on levies 2 Fine and dies, the Eſtate revives as to the 
ife, who ſhall be Tenant in Tail, and then ceaſes as to the 
be, who ſhall be barred by his Father's Fine. — 


& an Eſtate may be in Abeyance for a Time. 1 Inſt. 
45. 4 Lit. 8 646, 647, 649, 650. So a Perſon in Be- 
Ins ſhall be paſſed over as if he was Dead, as 'a Man pro- 
Eſed, 2 Ro. 4b. 1 50. 5. So an Eſtate may go to him in 
Reverſion, and afterwards return ; as if Tenant in Tail dies 
without Ifſ1e born, and his Wife is enſeint, if a Son be af 
terwards born, he ſhall take by Deſcent. 7 Co. 8. . Bro. 
Dufte 18. And therefore when the Statute 1 Fac! 2. made 


an Incapacity to take, 


The next Thing to be conſidered is, whether any ſubſequent 
Statutes have altered the Law in this Point, and ſo taken off 
the Diſability. | 


It is not contended on the other Side, that there ever was 
any expreſs Repeal of this Statute, but the moſt they inſiſt on 
s, that it is inconſiſtent with the ſubſequent Statutes, and 
ſo implicitly repealed, according to the Rule, Leges poſteriores 


priores contrariat abrogant. 


| "gf 
But before he enters upon the Conſideration of the Con- 
ſſtency or Inconſiſtency of the Statute, he obſerved that Re- 
peals by Implication are to be uſed very tenderly, becauſe they 
infer a very high Reflection upon the Law- makers, as if care- 
llly and unknowingly they made inconſiſtent Laws. 1 1 Co. 
63, 1 Ro. 91. 


. » . 


It was given up in the Common Pleas, and agreed in this 
Court, that the Statute of 3 Fac. relates to different Perſons 
and different Offences than 1 Fac. and therefore he ſhould paſs 
it by and take no Notice of it. Fog N 


* 
OY 
% 
% 


, The Statute 3 Car. is that which is ſet up by the other 
Ade to be the governing Act and implicit Repeal of 1 Jac. 
| K k k WE 


4 


218 


De Terin: Paſch. 10 Ane 


notwithſtanding it enacts it to be put in due Execuin 


which is ſufficient to ſhew ir was net intended as-a Repey aly ; fe 
It was ſaid upon a former Argument, that 1 Jac. was may ranſmit 


upon a Pinch, and when the Bent of the Nation Was ping 
the Papiſts; and it being very ſevere upon them, 3 c. y, 
made to mitigate thoſe Penalties. e 


In order to anſwer this Pretence, he reſumed the biſtora be Per 
Part of the Caſe, and conſidered the Circumſtances of t, 
Nation at the. Time of making the latter Statute. Dum 
Elizabeth and King Fames's Reign, the People um 
very j of the Deſigns of the Papiſts, and therm N recuto 
we ſee. by ſeveral Acts of Parliament endeavoured to fer lich d 
againſt them as well as they could. Upon King Charles a 
ceſſion to the Throne, their Suſpicions were rather increay 
than diminiſhed ; the King was then newly married u: WCommo 
Daughter of France, a Roman Catholick, and ſeveral Favour nd1ce 0 
were at that Time ſhewn to the Papiſts ; this occaſioned prey 
Uneaſineſs and Diſquiet to thoſe of the Proteſtant Reforms 
Religion, which afterwards broke out into an open Rs 
bellion, and ended in the Murder of that Prince and the 
Baniſhment of his Sons. d 95 


It is very well known, that the Parliament which ena bud 
this Law was far from being acceptable to the Court, al 
therefore it was ſuffered to continue but a ſhort Time, al 
then followed the long Intermiſhon of Parliaments, | | 


As this Parliament was not in the Intereſt of the Com, 
ſo they were highly incenſed againſt the Papiſts, who they ane 
began to fear were likely to gain Ground of them; and tber 
fore they ſet themſelves at Work to attack them in tha 
which was their weaker Place, namely, in taking away the 
Eſtates that were veſted before the Offence committed. 1 7% 


As to which the former Statute was doubtful ; if it ſhould 
be conſtrued that the Meaſure of all theſe Diſabilities muft be 
by 3 Car. then that Parliament, inſtead of diſtreſſing - 

Ei: 0 Papi 


call fo 
ldered 


— 
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e was intended, has rendred their Condition more 
tion pilts, . Ti . if] ke . d ,. 2 
y; for on 3 Car. a Conviction is requiſite, to avoid which 


4 may keep Abroad, and have the Profits of their Eſtates 
-nſmitted to them; for they will be out of the Reach of 
ry proceſs neceſſarily previous to a Conviction. 11 


But the main End and Deſign of this latter Statute (which 
.« not been mention d) was to lay a heavier Puniſhment on 
be Perſon ſending, who before forfeited 1001, only; the 
wildſent, who was the moſt innocent, bore all the Reſent- 
nent of the Statute, whereas now both are put upon the 
me Level, and ſome new Diſabilities are created; as being 
recutors, Nc. and it likewiſe extends to private Schools, 
ſich the other did not. 


Thirdly, He came then to conſider; what Influence the 
ommon Recoveries and the Life of Philip will have in Pre- 
udice of the Duchels's Title. 


SS ESFeri feet. 


Now as to this Point he inſiſted, that what he ſet out 
rich will principally govern it; for if the ſecond Charles 
erer had the Eftate in him (as according to my former Rea- 
oning he never had) then the Recoveries will be void, as ſuf- 
red by a Perſon out of Poſſeſſion; as if the Iſſue in Tail 
hould ſuffer a Recovery in the Life-time of his Father. 


I — 
S = 


A Fine indeed he may, but that is by the expreſs Provi- 
jon of the Statute 32 H. 8. c. 36. As to the Life of Philip, 
us Objections, as to the Eftate's being in Abeyance, and the 
ay he had ſhewn how he or his Iſſue may be reſtored on 
ormity, will be tutheient to remove thut Obſtacle. | 


But to come cloſes, {ay they, whilſt there is Iſſue the Re- 
erlioner cannot enter. | 


He denied that, in this Caſe Iſſue muſt be Heir of the 
Body. Hob. 346. Dy. 332. Plow. 560. and he mult be Iſſue 
heritable, which Philip is not; he is diſabled, and cannot 
call for the Eftate according to 1 Ven. 417. He is to be con- 
ldered in Conſanguinity, but not as Heir; and if he him- 

| | {elf 
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ſelf cannot take, his Iſſue cannot, (admitting him to boy 
Iſſue, which is not found, and is not ſo in Fact; ſo that 
Argument 1s only from a Poſlibility of his having Iſſue) f. 
it is not enough, that he has Iſſue, unleſs ſuch Iſſue be Bly 
of the Body to claim the Intail; and Heir of the 
he cannot be in the Life of Philip, for nemo eſt heres wine, 
My Lord Coke 1 Inſt. 377. 4. puts the Cale of Tenart 
Tail, to him and che Heirs Male of his Body, and he he 
Iflue a Daughter, who has Iſſue a Son; a Grandſon, ſays te 
ſhall not keep out the Reverſioner, though he be Hei a 
the Body, becauſe he does not derive his Deſcent thro Mal. 
tis ſaid of an Exile, or one baniſhed, quod perdidit amin 
and it will found as well of Philip, quod perdidit patrimmig 


We are not obliged to wait for the Poſſibility of his Cw, 
formity ; ſhall an Eſtate ſtand ſuſpended, becauſe tis poſit 
an Alien may be naturalized, or a Monk be derained? ( 
Elix 422. 29 Afſ. pl. 61. 1 Inſt. 391. Plow. 557. inde 
ſays, there might be an Occupant in that Caſe ; but this ug 
ſaid only arguendo, and tis contrary to Telv. 9. 2 ful A 
151, 152. for he mult claim by a Que Eſtate. wy #4 


If an Advowſon be granted to A. for the Life of B. anl4 
dies before a Vacancy, the Grantor ſhall preſent, and ther 
ſhall be no Occupancy. | 


The next Thing relied upon by the Defendants is the A 
of 2 V. & M. of a General Pardon, which, ſay they, hs 
cured all. This has been ſufficiently anſwered by thoſe wh 
have argued before; as there are Exceptions in it, and as it 
not found, the Court cannot take Notice of it. Hale's H. Cy. 
252. Cro. Eliz, 125. 1 Keb. 20. 1 Lev. 26, 76. Br. Cha. 
Pardon, 46. Pleading, 124. 8 E. 4. 7. 4 H. J. 8. the genen 
Words might pardon the Offence, but would not reſtore tht 
Forfeitures without ſpecial Words. 1 Lev. 120. 1 Sat. 36 
If Simony be pardoned, yet that does not operate fo as tore 
ſtore the Offender to the Living. 5 Mod. 1 5. 


The laſt Thing they object is, that Charles was in Poſſelſon 
all his Life, and therefore the Recoveries are good; but Y 
2 thi 
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| bis any other Poſſeſſion than that of a Wrong-doer ? A Monk 
--ht be a Diſſeiſor, and yet it will not be pretended he had 
to legal Eſtate in him; no, he was but an Occupant at beſt; 
/ in this Caſe Charles was no more; he had, tis true, a 
ernancy of the Profits, but that is all; he had not ſuch a 
ſeſſion and Freebold, as to enable him to bar the Remain- 


Jer by coming in as Vouchee in a Recovery. 


— * 
— 


He deſired to know, whether it will be pretended, that if 
; Papiſt at this Day, ſince the Statute of . 3. ſhould get 
"0 Poſſeſſion, and receive the Profits of any Eſtate, whether 
e can be deemed to be in legal actual Poſſeſſion? Certainly 
e cannot; he cannot take Advantage of his own Wrong; 
nd no more {hall the tortious Entry of Charles (tor ſuch it 
8) enure to his Benefit, and turn to the Prejudice of us 
bo are in Reverſion. 96 


3 


= & 


) 

0 p 
* He ſaid there was one Thing more which they preſs 
14 pon him, and that is, that he could ſhew no Inſtance where 


is Act has been put in Execution in the Manner he was con- 
ending for, or indeed in any other Manner. 


2 


But he thought he might retort the Argument upon them, 
nd demand to know if they can produce any Caſe which 
tems to look their Way, and ſo much as countenance the 
onftruction they have ſet up; the Truth in the Matter is 
Il at large, and no Argument can be drawn by either Side. 


Many Statutes there are in full Force upon which there 
te no Footſteps of any Proceedings for many Years; and as 
0 this particular Statute, he could give them a very good 
leaſon why it was never yet drawn in Queſtion; they of the 
ame Religion will never take Advantage of it, and theſe are 
Frople who moſtly have it in their Power; though in our 
ale indeed the Reverſioner is a Proteſtant ; beſides, tis very 
liicule to prove a foreign Education, and a being ſent 
wroad with the Intent; for the Jeſuits, though they were 
ungut in this Caſe, will never be caught again, 


t WH | 
| Nong 


Ll! 


1 
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None but a Man of Duke Hamilton's Application and by 


tereſt could have brought them over; but now they hu Ix 
the Conſequence, they will never be prevailed with to: chought 
the ſame Teſtimony; and as this is the firſt Caſe upon oi oner . 
Statute, ſo in all Probability it will be the laft. uoleſs i 
Sir Edward Northey cont”: I ſhall not need to go aboy f The 
prove a Title upon this Record for the Defendants ; for ty Benefit 
have a prior Poſſeſſion, and that is ſufficient againſt the u bur he 
tiff, who muſt recover upon his own Strength. 
* ü 8 The 
The Plaintiff relies on the Statute of 1 Fac. only, but in m Fr 
Argument I ſhall put them all together, and admit them to, i 1709. 
conſiſtent; for my Lord Coke ſays, where there are ery i contro! 
Statutes relating to the ſame Matter, one muſt not be the Pre 
out from the reſt, but the Conſtruction muſt be union WR 
upon them all. AE Ad 
| | | tainted 
The three Statutes now in Queſtion were all made ih 
the ſame View, and to prevent the ſame Miſchief; that ws I pl 
to be brought about by laying Puniſhments upon the Of nov t. 
ders, and thereby oblige them to conform. Confo 
| | how ee 
There are two Sorts of Offenders, thoſe who ſend, in the 
thoſe who are ſent ; and theſe latter forfeit only the Prof tendec 
of their Eſtate; and that was taken to be the 
of the Statute at the Time of making it; and therefore; Ju My 
does not make any new Law, when it ſpeaks of the Profs 8 Cale 
but only directs the particular Application of them to the ] chat! 
next Proteſtant of Kin, which under 1 Fac. the King, as Pur 
patrie, was intitled to. 2 Vent. 187, Woodward and Fox. NC 
| e co 
The Plaintiff does not make the Caſe on 1 Fac. which r. Ipent, 
ſpects only the Intent, but has brought it within the Wors 
of 3 Car. for it is found, that they were actually educate; It 
which is carrying the Intent to the Education. | 5 
I ſhall put every Thing out of the Way but the Operation as 
e 


of the Statutes, as to Deſcents; I would fain know, if thi 
4 were 


„ De Term: Paſch. 10 Anne. 

I _ Eſtate in Fee deſcended, who ſhould have it; the 
nber according to their Maxim cannot; and ſhall it eſchear 
o the Lord, as tho the whole Eftate was ſpent; can it be 


thought the Statute intended to favour the Lord. or Rever- 
ner more than the innocent Iſſue? he muſt be prejudiced, 


\nleſs it be conſtrued that the Profits only are forfeited, | 


The Conſtruction muſt be, that the Anceſtor ſhall take no 
Benefir; that is, be ſhall not take for the Benefit of himſelf, 
but be ſhall take for the Benefit of his Poſterity. 


The Statute 11 & 1 2 WW. z. has the Words, be diſablad to 
zulerit or take 3 but yet in the Cafe of Pye and Gorge, 1 July 


in 

N. 1709. in Canc', it was held, that the ſubſequent Words had 
eren controuled the former, and only carried away a Pernancy of 
he Profits, but that the Eſtate deſcended notwithſtanding. 


A Man may take os the Benefit of another, as a Man at- 
tainted for the Benefit of the Crown. 1 Inſt. 2. b. 2 Rol. Ab. 88. 


[ put all the Rules of Law out: of the Caſe, and come 
now to the Proviſo for Conformity; and I take it, that upon 
Conformity the Offender is to be in ſtatu quo; and if ſo, 


how can the Eſtate be reveſted; there is no Proviſion for it 


ain the Statute, and that is an Argument it was never in- 
in tended the Eſtate thould go over. | 

eng! b * 

Ju, My Lord Delaware's Caſe, cited by the other Side, is a 
oi Cale which has Room enough in it to hold us both; it ſays, 
the BN that Thomas ſhall claim from William, and not through him. 


Now the Word from implies he was ſeiſed, for otherwiſe 
he could not claim from him; here the Eſtate-tail is not 
ſpent, and therefore the Reverſion cannot be let in. 


It is objected, that the Freehold ſhall not be 1 Abeyance. 


I anſwer, that it is not, it is in the Offender; and the sta- 
tute has Power for to controul that, or any other Rule of 
the Common Law, 


It 


424 
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It is ſaid Philip has no Iſſue, and the Neverſioner md 
not be obliged to wait upon that Contmgency, 


| 1 anſwer we muſt provide for what may be, as well a yy 
is ; the Law never fees any Impoſſibility of having Iſſue, yy 
therefore upon a general Intail there can never be a Tena 
in Tail after Poſſibility; there is a Poſſibility of Phil's having The ( 
Iſſue, and therefore the Eſtate muſt continue to ſerve that hi 

ſibility when ever it arrives. | „ RN] wg 


Another Objection is, that if we have the Eſtate we _— er 
perhaps alienate it. 
| dy Puchels 

I anſwer that the Statute never intended to put the Ile Med; an 
out of the Power of the Anceſtors, but only that he ſbodt I udgme 
not be hurt by the Diſability of the Anceſtor, he ſhall be 
diſabled as to himſelf, he ſhall not be diſabled as to h; 
Heir. 


We don't now lie on the Recoveries, but ſet up the Lit 
of Philip againſt the Plaintiff; I agree if Tenant in Tail les 
Iſſue an Alien, there the Remainder-Man may enter, becauſe 
ſuch Iſſue is as none. 


If therefore the Eſtate veſts, and the Profits are only for 
feited during the Diſability, then the Leſſor of the Plaintii WM -— 
can have no Title. | . | 


Sir Thomas Powis replied. In Lord Delaware's Caſe it i 
ſaid the Title never was in William, he was only an Executor, 
and this deſtroys the Inference from the Word from. 


As to the Caſe of Woodward and Fox, it is a Cale prins 
impreſſionis, and a long while after this Statute, ſo that the 
Law-makers could not know the Profits would go to the 
Crown of Courſe, it not being a Caſe ſettled till that Cale; 
in Delaware's Caſe the ſame Conſtruction was made without 
the Words, which we make with the Words. 


2 I know 


— OI CO — 
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| I know no Body to whom the Eſtate could have 

ae this had been a Deſcent in Fee, but to the Lord by 
WE (heat; and it is no new Doctrine to deveſt Eſtates 
cheated, 45 


on the Birth of a poſthumous Heir, or Rever- 


cd an Attainder, 3 Iv. 231. and the fame may be done 
, nl eo Phil's Conformity. 
Ds The Court took Time to conſider, and afterwards in Mich. 


erm 7 Geo. 1. they were divided in Opinion, the Lord 
hief Juſtice Pratt and Mr. Juſtice Forteſcue being of Opi- 
non that the Judgment below. was erroneous and ought ro 


1; and ſhe bringing a Writ of Error in Parliament, the 
Judgment was affirmed there likewiſe by the Advice of ten 
Judges againſt two. 


e reverſed ; Mr. Juſtice Powis and Mr. Juſtice Eyre being of 
ie contrary Opinion; whereupon at the Requeſt of he 
Ducheſs, and for her Expedition, the Judgment was affirm- 


If True \ JeEkment on the Demiſe of Facob Boardman. I 
has conveyed 1 Defendant pleaded Not guilty; and on a Tnal x 
fore Execu- the Aſſizes in the County of Eſſex, before Mr, | 


the Defen- ture 11 Oct. 168 2. conveyed them in Conſideration of 1270 


Time of g : g 
I — Peter Chamberlain and Anne his Wife, and their Heirs, and by 


taken in Ex· One Part, and the ſaid Peter Chamberlain and Anne his Wik, 


Term. Sanct. Trin 


1 Geo. In C. 83. 


—_ 


GE —— 


Caſe 125. by 5 5 Hunt and Coles S al. TR p | 


ſtice Tracy, the Caſe appeared to be this, (wiz.) Benjamin Ju 
was ſeiſed in Fee of the Lands in Queſtion, and by Inde. 


to Hen. Soursby and his Heirs, who was only a Truſtee fa 
Indenture 1 1 Dec. 1682. between the ſaid Hen. Soursby of the 


and Hope Chamberlain their Son, of the other Part, it ws + 
greed, that H. Soursby ſhould ſtand ſeiſed of the Premiſſes, v 
the Intent that Peter Chamberlain and Anne his Wife ſhoull 
take 40 l. a Year for their Lives, and that the reſt of the Po 
fits ſhould be paid to Hope Chamberlain and the Hein of hs 
Body. 


Trin. 7 V. z. 1695. Jam. Boardman, Leſſor of the Pla- 
tiff, being Executor of Jer. Boardman, recovered Judgment # 
gainſt Hope Chamberlain for a Debt of 1601. due on a Bond 
from Hope Chamberlain to Jer. Boardman ; 26 Fuly 1699. In- 
Chamberlain and the ſaid Hope Chamberlain borrow 6001. d 
the Defendant Coles, and for a Security for that Sum the {ail 
H. Soursby by their Direction mortgaged the Premiſſes to the 
{aid Coles for 500 Years ; Trin. 17 14. the Leſſor of the * 

4 
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r obtained Judgment on a Scire facias upon the firſt Judg- 
nent, and upon this took out Execution by Elegit, and the 
weriff, after an Inquiſition which found that Hope Chamberlain 
ns ſeiſed in Fee, extended one Moiety and delivered ig to 
- Leſſor of the Plaintiff; and the Doubt was, if he had am 
lite by the Statute 29 Car. 2. c. 3. by which it is enacted, 
bat after 24 June 1677. it ſhall be lawful for every Sheriff, 
e to whom Writs {hall be directed, on Judgment, c. to 
1liver Execution to the Plaintiff of all ſuch Lands, Wc. as 
my other Perſon ſhall be ſeiſed of, &c. in Truſt for him 
aint whom Execution is ſued, like as he might have done 
the ſaid Defendant had been ſeiſed of ſuch Lands, of ſuch 
Fate as they be ſeiſed of in Truſt for him at the Time of 


2 


ine Phipps and myſelf for the Plaintiff, and Sir Edward Nor- 


Irn for the Defendant, it was determined by Mr. Juſtice Tracy, 
hat the Execution was not good; for the Words, at the Time 


f the ſaid Execution ſued, refer to the Seifin of the Tru- 
ſee; and therefore if the Truſtee has conveyed the Lands 
before Execution ſued, though he was ſeiſed in Truſt for the 


701 etendant at the Time of the Judgment, the Lands cannot 
be taken in Execution. And Sir Edward Northey ſaid, that 
aher ſince the Act ſuch Conſtruction had been thought agree- 
' the able to the Statute, though he did not know it had ever been 


judicially determined. And a Caſe was mentioned by Mr. 


luſtice Tracy from Serjeant Cheſbire's Notes, where this Opinion 


dicted by the Court, Johnſon ver., in the Common 


be ſaid Execution ſued. And after Argument by Sir Conſtan- . 


leemed. to be allowed by Lord Trevor, and was not contra- 


DE 
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Caſe 126, Anonymus. 


«+ * 


There muſt A CTION upon a Bond, with a Condition, reciting ry" 

be a port That whereas the Obligor had purchaſed a Copy ſufticiet 
ſhewn by hold Tenement from the Dean and Chapter of one, 
Faint is if therefore, during the Continuance of his Right * 


interrupted, Eſtate and Intereſt therein, he ſhall permit the Oblige: t. 
1 have and enjoy a Moiety of all the Profits of the ſaid Tens | 
of a Condi- ment, then, Cc. After Oyer the Defendant pleaded th 
quiet Enjoy- Condition performed; to which the Plaintiff replied quod tr 
well en. zum pred, unde pred Obligor was ſeiſed by Grant for th 
ed, Term of his Lite, fuit in poſſeſſione Johnſon virtute dimiſu 
ei fact per pred oblig, & quod Obligor did not permit bin 

to have and enjoy the Moiety of the Profits | 

to the Condition, ſed ipſe recepit tot reddit te mi ral 

pro anno finit ad Feſt Sancti Michaelis. The Defendant 
demurred to the Replication, quia duplex & cares Fon 

And Serjeant Pengelly inſiſted that the Replication was bad; 

firſt, becauſe it did not appear that the Tenement mentioned 

in the Replication was the ſame Tenement which is recited 

in the Condition ; in the Condition there is no Notice taken 

what Eſtate or Intereſt the Obligor had purchaſed, but only 

{aid that the Obligor had purchaſed a Copyhold Tenement; 

then when he ſays te ntum unde pred Obligor was ſeiſed for 

Life, non conſtat that it is the ſame Tenement which is men. 

bioned in the Condition. Secondly, There is no good Alle 

4 gation 


— 


Dr Term. Jandl. Mich. 2 Ce 1. 


229 


s in Poſſeſſion virrute dimiſſion', and the Virtute is not tra- 
Cable, Thirdly, The Breach is double, for he ſays that 
0 Obligor did not permit him to enjoy the Moiety of the 
>-ofits according to the Words of the Condition, and then 
, ſhews that he received all the Rent for ſuch a Year, which 


1] be another Breach. 


«ſolved by the Court, that the Replication here was good, for 
be Recital quod te'ntum unde he was ſeiſed for Life, is only 
1 Inducement to the ſublequent Matter, and not traverſable, 
or the Defendant is concluded by the Condition from ſaying 
hat he had not ſuch Tenement, and if he had pleaded Nu/ 
el Tenemen' it would have been a bad Plea 3 then it is im- 
material to ſay it was granted to him for Life, for it had been 
ſufficient to have ſaid Quod te'ntum pred fuit dimiſſ* to ſuch 
one, and that the Defendant had received all the Rent. 


ih, As to the Breach it is well aſſigned; if it had been double 
. hat muſt be ſhewn particularly for Cauſe of Demurrer, 
nes | 4 0 2 * . 

0 and in what Point the Duplicity conſiſts, and it ſhall not 


be held bad upon a general Demurrer; but here the Aſſign- 
ment of the Breach is not double; for when he ſays that the 
Defendant did not permit him to enjoy the Moiety of the 
Rent according to the Words of the Condition, this would 
not have been ſufficient without ſhewing ſome Act done 
which amounts to a Diſturbance, and therefore it was neceſ- 
ſary for him to go further, and ſhew that the Defendant re- 
ceived all the Rent, without which the Breach would not have 
been complete; and ſo it was reſolved in Frances's Caſe, 
6 {, — where it is agreed that there muſt be a particular 


Len 


vile the Breach would not be well aſſigned. For theſe Rea- 
lons Judgment was given for the Plaintiff. 15 


Koaw -- | South- 


ation of the Demiſe to Johnſon, for he alledges that Johnſon | 


To which it was anſwered by Serjeant Brainthwaite, and 


Att ſhewn by which the Plaintiff was interrupted ; other- 


2 —— — — rc 
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c Southgate verſus Chaplin. In C B. 


A Covenant F JEST, upon a Bond, with Condition that the O 
Witt Di. 1. thall enjoy without Interruption by any Perſon © 
ſturbance ge. Or claiming or pretending to have any. Right of Comtagy 
nerally, wer Defendant pleaded Condition performed; the Plaintiff g. 
a Diſturb- ed for Breach, that he was interrupted by Jer. Bye, wh 
Tide bat Claimed Common in the Cloſe aforeſaid nt ad tc ntum ſun 4 
Ns _— tempore cujus contr: memoria hom non exiſtit pertinen ; and þ 
expertly a- on a Demurrer it was urged by Serjeant Brainthwaite thy 
gainit nate here is not ſnewn by the Replication any Title to 
or pretend in Jer. Bye, and the Condition ſhall not be extended hut th 
Roe the legal Titles; and many Caſes were cited to this Purpol, 
Breach is To which it was anſwered by Serjeant Reynolds, and reiche 
the the Di- by the Court, that the Covenant here extends by the exprek 
Ys Words to thoſe who claim a particular Intereſt, (vαj in th 
Right. Land; and not only to thoſe who have a Right of Comma 
for where a Man covenants that another thall enjoy With 
out Diſturbance generally, that ſhall: bg conſtrued of a Diſtub 
ance by legal Title; for in other Caſes he has his legal l 
medy; but where a Man covenants: expreſly,' not only + 
gainſt thoſe who have Right, but againſt thoſe who chim u 
pretend to a Right (and the Words here are by "any: lun 
'baving, claiming or pretending-to have) not à Right in genen 
but Common, which is a particular Intereſt; and then th 
Breach is aſſigned in the Words of the Covenant that h 
was interrupted by Fer. Bye who claimed Common, ut 4 
te ntum pred de tempore cujus, Vc. pertinew', fot here the 
Obligee ſhews that the Claim was not by any Title ſuble 
quent to his Title, but by a Title which was Time out d 
Mind, Cc. and whether the Title be Right or Groundlels 
yet it was the Intent of the Parties that the  Obligor ſhoul 


indemnify the Obligee againſt all Claims of Common. 


Judgment for Plaintiff. 


1 


8 
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. Prideaux Ver. Roberts. In C. B. Caſe 128. 
is INE BT upon a Bond: wich Condition for performing an won 
bn Award: And upon Oyer demanded the Condition was be les 
tire in theſe Words, Whereas the above-bounden J.-P. (who tion, which 
allg. was plaintiff) and the above- named J. P. had ſubmitted them- N 


ſclres, & c. The Defendant pleaded No Award made; upon Prin Intent 


hich the Plaintiff rephed, and ſnewed the Award, and al- ties, hall be 


d oned the Breach ; and the Defendant demurred. And for <4. 
ne Defendanc it was inſiſted, that it did not appear that the | 
ma pefendant had ſubmitted, for the Submiſſion is by the Plain- 
af only. To which Serjeant Pengelly anſwered; that it would 


be good notwithſtanding this Mil- recital; for when he ſays 
le abowe-bounden (who was the Defendant, and by the Bond 
it appears that the Defendant was bound) then the ſubſequent 
Words J. P. which was the Name of the Plaintiff himſelf, 


— 


ſhall be rejected as repugnant; for it would be ſufficient to 
lay, whereas the above-bound and the Plaintiff had ſubmitted 
themſelves, 8c. as where a Bond is upon Condition, that if 


eg boleor pay ſuch a Sum, then the Obligation fhall: ſand in 
ly + BB Force; theſe laſt Words ſhall be rejected as repugnant to the 
m 0r Jatent of the Parties, which was, that if the Obligor paid, 
e br. the Obligation ſhould be void; and there the” Miſtake 
nerd vas in reciting the Condition of the Counter-bond. The 


Court inquired if he could ſhew any Authority for rejecting 
the Name of the Party in ſuch a Caſe; and betauſe he could 


N.. Hayy 2 v1 | FR = A to | a | | 
ak "7 7 1 x 1 . k ; 1 — "I" | 
1 Yalden ver. Hubburb. In C. B. & 129. 
Wt S179. 23Þ-: ee e eee n 
ou AcTION upon the Caſe for diverting a Water -Courſe Judgment 


1 Jan. 1 Georgii, and continuing it to Marth 17 1 5. per arreſted after 

quod Plaintiff loft the Benefit of the Water -Courſe abinde till 8 
Hr. tunc prox ſequen. And after Verdict for the Plaintiff, ire Damages 
eſpant Pengelly moved in Arreſt of Judgment, that intire uh Fart 
amages were given, when Part of the Time was to come at of the Time 
the Time of the Trial; for as he alledges Continuance till t the Time 
March of Trial. 
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March 17 1 5. which is not yet paſſed, and the Damage; 
given for the Time till April prox” ſequen', that is til Fo 
next, and ſo the Jury in their giving Damages had Cong, 
tion of a Time not paſled at the Time of their piving th 
Verdict; and it was likened to the Cafe of Hanblam w 
Vere, 2 Saund. 159. Action upon the Caſe againſt an N 
prentice for relinquiſhing his Service before the End f k 
Term, per quod Servitium amifit per tot refid termini put 
when only two — of — — for which he was how 1 
were And after Verdi gment was arreſted 
that — were given for as Loſs of his Service durin 
the whole Reſidue of a Term, of which Part was not thy 
incurred. Sed non allocatur ; for per Cur. the Time mentions 
March 17 15. not being then incurred, it was impoſlible; ( | 
at the Time of the Advion it was not poflible that the Dive 
ſion of the Water-Courle had continued till a Time then ne 
come; and therefore when he alledges, that he loſt the Bers 
fit of the Water - Courſe till Ahr prox” ſequen', that is allo in 
poſſible, and therefore the Jury could not have any Conſul 


oy % 


ration of it. g 


Judgment for the Plaintiff. 


Cate 130. Right ver. Hammond & al. 0 In B. R 


Where there E Ament on the Demiſe of Bucknall and his Wife, Heſs 

» wo Devi L- ih and his Wife, Colbourne and his Wife, and Sarah Com 

1 againſt the Defendant, for ſome Tenements in Wookwich in'the 

cannot take County of Kent. And on the Trial at the Aſſizes in Ki 

| by Way of before Lord Chief Juſtice King the Caſe was this: 
Remainder, 1 


Thomas Came being ſeiſed of the Premiſſes, by Indenturs 
3 & 4 June 1668. ſettled theſe Tenements to the Uſe d 
Thomas Came his Son for Life, Remainder to Mary his Mit 
for Life, Remainder to the right Heirs of the Son, and dis 


Thomas Came the Son by his Will 20 Oct. 1673. deviſes i Th: 
theſe Words, (viz.) © My Lands by Wookwich my Wife us to could | 
enjoy for her Life, aſter her Death of Right it goeth w H er 


* my Daughter Elizabeth for ever, provided ſhe hath Hei ; 
L | « 


— 


* 2 * — * at - „ - 


= 
= 


my. {aid Daughter ſhould die before her Mother, ot 
cheat Heirs, and my ſaid Wife Mary ſhould marry again, 
ind have an Heir Male, I bequeath him all my Right to 
chat Eſtate, not thinking I can ſufficiently reward her 
Love; if my ſaid Wife marries again, and fails of Heirs 
Male after her Deceaſe, and my Daughter ſhe failing of 
: Heirs, 1 bequeath 50 J. per annum of that Eſtate to my 
« Brother Joſeph Came, and to his Heirs; 201. per annum to 
: my Siſter Sarah Maddeſon and her Heirs, provided it come 


0 not into the Hands of her Husband; 30 J. per annum more 
| I bequeath to my Brother William Came and his Heirs; and 

1 the Reſidue I leave to the Diſpoſal of my Brother Foſeph 

— ne. yy „ 

1 


Thomas Came the Son died without Iſſue Male, having only 
ne Daughter Elizabeth, who died without Iſſue, and the 
ſors of the Plaintiff are Heirs at Law to her, (vix.) Eli- 
ab, Mary, Katherine and Sarah; the Leſſors are the Co- 

heirs of Joby Came, Brother of the {aid Thomas Came. | 


TSS, 


| Mary, the Wife of Thomas Came Junior, after his Death 
muried Thomas Hammond, by whom ſhe had Iſſue the De- 


fendant, 


A Caſe was made for the Conſideration of the Judge, who 
afterwards ſent it to the Court of King's Bench, where it was 
zgued by myſelf for the Plaintiff, and by Serjeant Pengelly 
for the Defendant ; and afterwards by Mr. Lutwyche and Mr. 
Reeve for the Plaintiff, and by Sir Thomas Powis and 
for the Defendant, EYE cop Ties 


And for the Plaintiff it was inſiſted, that the Leſſors of 
the Plaintiff are the Heirs at Law to whom the Eſtate be- 
longs, if it is not diſpoſed of otherwiſe by the Will of Thos 
Mas (ame. 


That by this Will nothing paſſed to the Defendant ; for he 
could not take but by way of Remainder, or by way of exe- 
toty Deviſe; and he could not take by way of Remainder, 
OOo | becauſe 
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becauſe nothing is deviſed to Elizabeth the Daughter, £,, = 
Will does not give her any Eſtate but only recites the 
ſtate which ſhe had before, for it ſays his Wife ſhy]] e. 
for her Life, and after her Deceaſe of Right it goes N. 
Daughter for ever, provided ſhe have Heirs, which ig ah 
Narration or Recital of the Eſtates as they were by 1 
Marriage Settlement. | 


And afterwards Judgment was given for the Plaintif | 
the firſt Point, that here was no Deviſe to Elizabeth, and thy 
the firſt Son of the Wife by her ſecond Husband could ©, 
take by Way of Remainder. And afterwards in another Ch 
between the ſame Parties in Chancery, Mich. 9 Geo, fy 4 
Eſtate in Eſſex which was purchaſed by Thomas Came in tt 
Name of Truſtees, purſuant to his Marriage Articles, 2 
which was to be ſettled according to the Limitations in 
Indentures 4 June 1668, and which after the Death of I. 
mas Came 167 5, upon a Bill exhibited by Mary his Wiſe w 
Elizabeth his Daughter, was ſettled upon Elizabeth in Ty 
and for Default of ſuch Iſſue to Mary in Tail; and it ws 
now prayed upon the Bill exhibited by the Heirs at Lay 
Elizabeth, that the Eſtate in Eſſex ſhould be conveyed to then 
for the Decree 167 5 directed the Settlement to be purſum 
to the Will of Thomas Came; but according to the Judgmen 
of B. R. the Will of Thomas Came did not alter the Eſtate d 
Elizabeth, and therefore the Settlement to Elizabeth in Tal, 
and then to her Mother in Tail, was an irregular Executin 
of the Decree, and therefore the Truſtees ought to convey ty 
the Plaintiff. And the Maſter of the Rolls was of the {ans 
Opinion, for he thought that Elizabeth did not take any Eft 
by the Will of Thomas Came, which did not make any Devi 
or Gift to her, but only recited that his Wife was to enjoy it 
for her Life, and that after her Death of Right it was to gp 
(not that he gave it) to his Daughter, 


DE 
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Steward & ux ver. Allen & ue. Ge 141, 


þ LAINTIFF prayed a Prohibition to the Conſiſtory Words | 

Court of London, on a Suit there for Defamation; 1 ha 
and the Suggeſtion ' charged, that there was a Libel charge the 

wannſt the Defendant in the Spiritual Court, for that the her 5 

Wife of the Defendant ſaid of the Wife of the Plaintiff, Thar Whore, are 

fe picked up 4 Man in Fleet-ſtreet and carried him home, and whereon the 

caried bim wp Stairs into her Bed. chamber, where be threw her Jura Sen 

down on the Bed and put his Finger ſuper ejus ſecreta, &c. tual Court 

And the Cuſtom of London was alledged, by which a Whore ahne 

was to be carted; and therefore when there is a Libel for cal- 

ling a Woman a Whore, a Prohibition will be granted; and 

the Words in this Libel are tantamount, and therefore it was 

prayed here. Sed non allocatur; for Words which do not di- 

rectly charge the Party with being a Whore, are not ſuch 

whereon the Juriſdiction of the Spiritual Court ought to be 

dilallowed; and therefore a Prohibition was denied. —|R8Þ_ 


And the Authority of the Caſe in Lat. — Houbloy ver. Mill 
ter was much relied on; and though the Chief Juſtice mens 
toned a Caſe in the King's Bench, where a Prohibition was 
granted upon a Libel for Words which did not directly charge 
the Party with being a Whore by expreſs Words, and that the 
Caſe in Lur. — was there cited; yet it appeared that Caſe 
vas not much conſidered, and therefore upon the Authority 
in Lt, = the Prohibition was now denied. 


Lutham 


acl — 
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Caſe 132. Lutham ver. Jarrett. 


Opus & TNatbitatus aſſumpfit. Aﬀter a Writ of Inquiry exec 
Gently Bok. Serjeanc Hall moved that the Writ of 2 
neorTak, be filed; for when the Plaintiff declares Quod cum ie 74 
Work and Johannes Jarrett indebitat fuiſſet eidem Thomæ Lutham 17 
Labour. © werfis operib & laborib ipfius Johannis in & circa ejus nagaus 
ſpecial inſtanc & requiſition ipfius Johannis per ipſum Thom 

ante tunc fact & performat, here appears no Conſideray 

for the Promiſe of the Defendant, for it is ſaid, that he _ 
indebted pro operib & laborib ipfius Johannis, and the Work ai 

Labour of the Defendant himfelt was rot any Confideratin 

upon which a Promiſe could ariſe or enure to the Plainig 


And upon this a Rule was obtained niff, Oc. | 


And I now inſiſted, that taking all the Words togahg 
there appeared a ſufficient Conſideration; for if the Conſtng 
tion now put upon the Words prevails, then the Words ( 
ipſum Thomam ante tunc fact & performat', Tc.) mult be w 
jected; for it is impoſſible that the Work and Labour day 
by the Defendant (if the Words are underſtood in that Max 
ner) could be performed by the Plaintiff; but pro operib das 
not ſignify only for the Work, but the Buſineſs alſo; and tha 
is a Signification well known and allowed; if it be underſtodl 
in that Senſe, then all the Words may well ſtand; for then 
the Declaration is, that the Defendant was indebted to the 
Plaintiff pro diverfis operib, (viz) for ſeveral Buſineſſes of the 
Defendant circa ejus negotia, and at his Requeſt performed ty 
the Plaintiff; and the Court was of that Opinion, and the 
firſt Rule was diſcharged, As to the Word Laborib, that 
might be either rejected, or it may ſignify alſo Task or En- 
terpriſe, as well as Labour. 

"MN 
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wb Earl of Clanrichard ver. Bour & al. cu 
In the Houſe of Lords. 


Ian late Earl of Clanrichard was ſeiſed in Fee of the ans 

| Barony of Dunkelling, and other Manors and Lands in 2 

be Kingdom of Ireland, ſubject to a Debt of 20000 J. and &: 1 

| other Debts to the Value of 100001. and being fo ſeiſed gull have 

pon his Marriage with Elen, now Counteſs Dowager of Clan- — — 

hard, made a Settlement of the ſaid Barony, Manors and tereſt in ere- 

nds on her for her Jointure, Remainder to the Heirs Male 1 & wha oF 

the Family; and afterwards died without Iſſue, and with- be had before 

ut having ſatisfied the Incumbrances charged on the Join- rr. 
,, Afterwards, upon a Reference by the Parties intereſted 

in the Debts and the Eſtate, it was agreed, that the Counteſs 

hould have 900 l. per annum, Earl Richard, who was the 

Heir Male, 700 J. per annum, and that the Reſidue of the 

profits ſhould be applied to pay the Debts; and after Debts 

ind Incumbrances Tasßed the Counteſs ſhould have 1 500 J. 

vr annum. In the Reign of King William the Perſons in Re- 

minder became attainted for High Treaſon, and by the Sta- 

tute 11 & 12 V. z. all Eſtates forfeited, Wc. in Ireland were 

reſted in Truſtees for the Benefit of the Publick. 


After this Statute the Counteſs claimed her Joĩnture before 
the Truſtees, and her Claim was allowed; and the Credi- 
tors, who had Incumbrances on the Jointure-Eſtate, made 


their Claims for their reſpective Debts, which were alſo al- 
lowed, 


By the Statute 1 Anne, — John Earl of Clanrichard was 
reſtored to his Honour and Eſtate in the ſame Manner as if 
he had not been attainted. Then a Bill was exhibited in the 
Court of Chancery in Ireland, to be quieted in Poſſeſſion of 
luch Part of the Eſtate as was allowed to him by the Award. 
70 which the Defendant pleaded the Statute 11 & 12 M. z. 
and the Claim allowed to rhe Jointreſs of the Eſtate limited 
(0 her in Jointure, in Bar to the Demand by the Award; and 
Ppp | _ 
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Adjudication and Decrees of the Truſtees are confirmed in 


the Plea was allowed with Coſts. From which Decree f 
Earl appealed to the Houſe of Lords here. 


And I infiſted, that by Allowance of the Jointreſs Clay 
by the Truſtees all equitable Demands upon the Joint 
were conſequently allowed and revived, though no ex 
Claim was made of them. If the Jointrefs had n | 
Mortgage of the Eſtate limited to her for ber Jointure, g 
had agreed to grant a Leaſe of Part of the Lands, the Moni 
gagee or Leſſee, or the Perſon with whom ſuch Apreenyy 
had been made, need not claim their Intereſt, but by yy 
Allowance of the. Jointreſs's Claim their Demands df h 
would be revived; and the Cale would be the ſame when 
Incumbrances made before the Jointure affect the Eftae |, 
mitted in Jointure, and an Agreement 1s made touching th 


Manner in which thoſe Incumbrances ſhall be ſatisfied. 


When the Claim was allowed, the Claimant was to ein 
her Jointure as againſt the Publick, but not as againſt the 
who had any Claim or Title paramount; and the Decree d 
the Truſtees ſays, that the Claimant fhall have her Jointun 
Eſtate according to the Intent of the Settlement in 1676, h 
which the Jointure was ſettled, and by that Settlement it ws 
ſubject to the Payment of Debts; and therefore the Dec 
is tantamount to ſaying, that ſhe ſhall enjoy it ſubject to bet 
Proportion of the Incumbrances ; which Proportion was fixel 


and aſcertained by the Award. 


And the Statute 1 Anne, — does not vary the Caſe; for 
the Appellant does not take his Eſtate as a Purchaſer under 
that Statute, but he is reſtored to it in his antient Right, a 
if he had never been attaint, and ſo are the expreſs Words 
of the Statute; and therefore he ſhall have the ſame Beneti 
and Advantage as if he had never been attaint. 

/ 


But by the Statute of 1 Anne, a Proviſo is added, that al 


the ſame Manner as if the ſaid Act had never been made; 

but this Proviſo does not give thoſe Decrees: any Validity 

which they had not before, but only puts them in the = 
I Pl 
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light and Condition as they were upon the Statute 11 & 12 
; 3. and therefore every Body ſhall have the ſame Advan- 
ige upon the Eſtate allowed by any Claim, as they might 


Cl | ve had by the ſaid Act 11@12}.3, 

** And this is ſo 4 fortiori becauſe no Claim could have been 
ae ide for the Benefit of the Award, which does not give any 
re, t the Parties an Intereſt out of the Eſtate, but only appor- 


ons and aſcertains the Payment of Debts to which the Eſtate 
s ſubject before. 


ement 

| | 

Z b For theſe Reaſons the Decree in Ireland was reverſed, and 
whey te Appellant was allowed the Benefit of the Award. 


. 
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TED ze King verſus Osbory. 


An Infor- 

| —_— A prayed againſt the Defendant, who claimed to . 
— ang Mayor of the Borough and Port of Hythe in th 
ſons, incite County of Kent, and upon the Affidavits the Cale appear 
totheirFree- to be this: The uſual Day for the Election of a Mayor d 
manding this Borough and Port is the 2d of February, and upon the 
Aae 2d of February laſt a Court was aſſembled by Stokes the lat 
Mayor for that Purpoſe. At the firft Meeting the Orden d 

the laſt Court were read, by which it was ordered, that one 

Lake ſhould be admitted to his Freedom of the {aid Borough 

paying 50s. for his Fine, and Lake being then preſent pai 

the 50's. and was admitted a Freeman of the {aid Borough; 

the Right to the Freedom of the {aid Borough was either by 

Birth, Service, Marriage, or Redemption, (vix.) The Son d 1 
Freeman born ſince the Admiſſion of his Father within the 
Borough, and being of full Age, and being Inhabitant and 

Reſiant within the Borough, has a Right to the Freedom, 

So whoever married the Daughter of a Freeman, born within 

the Borough ſince the Admiſſion of her Father to his Free 

dom, being of full Age, and Inhabitant and Reſiant withn 

the Borough. So whoever had ſerved an Apprenticeſhip to 
Freeman, and whoever had been allowed by the Corporation 

to be admitted to their Freedom upon a Fme. Thele being 

the Titles to the Freedom of the Borough, after the Order 

read, and Lake, admitted to his Freedom according to the Cu. 


I ſtom, 


N Information in the Natufe of a Quo Marramto un 
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\  Fokes laid down his Staff, and then a Horn was ſound- 
* ſummons the Freemen to the Election of a new Mayor; 
n which all who were before admitted to their Freedom 
1 and ſix others ow na — but who 
> Title to be admitted either by Birth or Marriage, 
an prayed to be admitted; upon which Stokes informed 
em they came irregularly, and that there ſhould be no Ad- 
Aon that Day. Upon which they declared their Votes 
Auſtin, and then departed. | | 


* 


" 
* . 


proceeded to an Election, and the Poll 
| 4 207 fo that Vidal 
{zjority of Votes admitted to their Freedom, and Auſtin the 
Majority, if the Votes of thoſe fix, who demanded their Free» 
aum and were refuſed, were gooe. ' | 


Pratt, an Information was directed againſt Osborn, for that if 
the {ix were intitled to their Freedoms, and demanded and 
were refuſed, all that could be done on their Part was per- 
formed, and they ought not to be deprived of their Votes by 
the Tort of the Mayor who would not admit them. But 
|. Eyre, econtra, for by ſuch a Conſtruction all Mandamus's 
for their Admiſſion would be ſuperfluous, and though they 
ure by Birth or Marriage a Qualification to be admitted to 
their Freedom, yet. no Right to it is veſted in them till 
their Admiſſion, and till they have performed all that a 
Freeman ought to perform to complete his Freedom. 
Aud therefore it is not like the Caſe of an Heir of a Copy- 
bad upon whom a Copyhold deſcends, and he may miains 
tan EjeCtment and make Surrender before Admittance. 


But by the three other Juſtices the Information was grant» 
el; but Parker Ch. J. thought that if there had not been a 
dect Refuſal, it would have been otherwiſe. . 
Afterwards in the ſame Term, according to a Propoſal oſal of 
te Court, and by the Conſent of the Parties, fcipnad Iſſuss 
vere directed to try if theſe fix, or any of them, were in- 
244 titled 
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titled to their Freedom," and whether Auſtin or Ocborn. we 
duly elected, and Proceedings upon the Information were fta 
till the Trial of theſe Iſſues. Vide poſtea 243. 


a | . . 11 
Ce 133. Daw verſus Newborough. In C. B. | 


A Convey- N Ejectment upon a ſpecial Verdict found at the Afi, 
operate by I before Baron Price, the. Caſe appeared to be this: Tj, 
Way of Co- Dean and Chapter of Briſtol were ſeiſed of the ReQtory af 
ſtand ſeiſed, R. and granted a Leaſe to J. C. for three Lives, the Lee 
where are by Leale and Releaſe conveys to his eldeſt Son Tbomas and hi 
the Party Heirs, in Conſideration of natural Love and Affection, and 
3 for divers other good Cauſes and Conſiderations, to the Uk 
contrary to Of the ſaid Thomas for Life, then to the Uſe of the Her 
kae Male of his Body, and in Default of ſuch Ifſue to the Ui 
4 of his Son Foſeph for Life, Remainder to his Heirs Male, and 
in Default of ſuch Iſſue to the Uſe of the Leſſor of the 
Plaintiff, e OI 4-4 3301 TAO 


The Leſſee had Iſſue Thomas and Foſeph 3 Thomas had Ife 
Mary who was married to the Defendant, and died without 
Iſſue Male; Joſeph died without Iflue Male; by which 
Means the Leſſor of the Plaintiff claims; and if this was 1 
good Conveyance to the Leſſor of the Plaintiff by Way d 
Covenant to ſtand ſeiſed was the Queſtion. © 


And Serjeant Pengely argued that this Conveyance operatel 
as a Covenant to ſtand ſeiſed; and that the Exility of the 
Eſtate of the Leſſee, who was only Tenant for three Lives 
did not obſtruct the Title of the Leſſor of the Plaintiff. 


And afterwards Trin. 3 Geo. the Court gave Judgment, 
that this did not operate by Way of Covenant to ſtand feiled. 
And King Ch. J. delivered the Reaſons of that Judgment, 
that a Conveyance cannot operate by Way of Covenant to 
ſtand ſeiſed, where the Intent of the Party who conveys 
appears to be contrary to ſuch a Conſtruction, for the lu. 
tention of the Party is eſſential to the Direction of the Ulss 


But here the Intent of F. C. appears to be, that the 3 
| 1 a WII 


bow” 
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"Ich be limite by Way of Uſe ſhould ariſe out of the E- 
tate limited to Thomas and his Heirs, and then ny can ne- 
ver enure by Way of Covenant out of the Eſkate of od 
Covenantor 3 and to this Purpoſe are the Reſolutions in 
0. Elz 401. 1 Sid. 82. 2 Vent. 318, And When the 
Fate is limited to Thomas and his Heirs, to the Uſe of, Os. 
the Ule muſt of Neceſſity ariſe out of the Eſtate of the 
Feoffee, Tc. to the Uſe, Vc. and therefore, if it be to the 
iſe of Thomas and his Heirs, and after to the Uſe others, 
-his will be an Uſe upon an Uſe which will never be allowed 
by the Rules of Law; for the Uſe is only a Liberty FRY 
Authority to take the Profits, 'but two cannot ſeverally take 
the Profits of the ſame Land, therefore there cannot be an 
Uſe upon an Uſe. 27 25% $155 3603 Dial 1b 


| 3 ets. 1 OP 7. ci 1443 48+ OF: 3 10 . 
But this is now allowed by Way of Truſt in à Court of 
Equity. ing t PRA £ 1 9113. 0D n al - 1! U 
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Auſtin verſus Otborn. Es 136, 


N an Action upon the Caſe, the Plaintiff declared on a 7 

feigned Iſſue directed by the Court of King's Bench, and where Per- 
the Iſſue was, whether the Plaintiff or Defendant was duly yn N 
eefted Mayor of the Port and Borough of Hythe, one of the their Free- 
Cinque Ports in the County of Km; and upon the Trial dont u Re- 
at the Aſſiſes at Maidſtone July 1716, before the Lord Chief fufal of the 
Jultice Parker, the Caſe appeared to be this: By the Charter — 
granted to Corporation of the Hythe 14 March 17 Eli. their Votes 
the Election of the Mayor is to be on the 2d of February — 4 
amually, & f aliquis Major obierit ante finem anni, proximo die but = Cere- 
poſt notitiam, Oc. a new Mayor ſhall be elected for the Re- 85 
due of the Year. 9 Auguſt 17 15 Mr. Deeds then Mayor 
lied, C eodem die circiter undecimam Horam the Horn was 
blown, which was the uſual Notice of ſummoning the Court, 
and the Officer was 'alſo ſent to fummon all the Burgeſſes 
of the Corporation; upon which 20 were aflembled, and 
tected Stokes Mayor for the Remainder of the ſaid Year. 


- Upon 


* 
— 
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Upon the 2d of Feb. next enſuing, when the annual 5 
lection of the Mayor is appointed by the Charter, Oulum 1 
Auſtin were Candidates, and the Election is to be per ua 
Communitat” | 


After the Court was aſſembled, one Lake (who at a forne, 
Court had been ordered to be admitted to his Freedom upon 
the paying a Fine of 505.) paid his Fine and was ſworn n 
a Freeman, and took the Oaths of Allegiance and Supremacy 
and then the other Officers of the Corporation were cont, 
nued and {worn in, and then Stokes the Mayor ſaid that he 
would proceed to the Election of a new Mayor. Some Perſons 
preſent ſaid that there were others who would take up thei 
Freedom; to which Sokes replied, that he would not do ay 
Buſineſs that Day except electing a new Mayor, nd then lad 
down his Mace, and the Horn was blown to ſummons the 
Freemen to the Election of a Mayor. 


Then Towrngy, Brockman, Geo. Kennet, Rich. Kenner, 9. 
monde and Rand, who claimed a Right to be admitted t 
the Freedom of the Port and Borough of Hyꝛbe, entered the 
Court and demanded their Freedom, and tendered 15 d. which 
was the uſual Fine paid for Admittance, and prayed to be 
admitted, but Sokes refuſed them; upon which thoſe {ix hei- 
ſons declared their Votes for Auſtin, and were excluded the 


The Right to the Freedom was by Birth, by Marriage and 
by Fine; and it was allowed that Geo. Kennct had a Right 
to his Freedom, and though the Right of the others ws 
controverted, yet by a Verdict found the ſame Day upon 2 
feigned Iſſue in another Action it was found that they al 
had Right to their Freedom. IP 


After excluding thoſe ſix the Court, they proceeded to 
gn ogg pg Sm and r W696 F a for the 
Defendant Osborn, and 20 for the Plaintiff Auſtin, belides thoſe 
{1x who were excluded, ſo that if thoſe ſix were good Votes 
Anſtin was elected, otherwiſe Osbory was elected, and at 

1 


2 
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nſented that a Caſe ſhould be made, and this Matter 


| i was CO 
i 2 the Chief Juſtice delivered his Opinion, that thoſe 
E doubt to be reckoned as good Votes for Auſtin, and that 


be was duly elected. 


and the Chief Juſtice ſaid that it was not improper to 
tte Notice how Stokes became Mayor; for the Queſtions 


upon WW bere are whether there does not appear in this Caſe ſuch a 
nn puctiality as to make the Election of the Defendant void ? 
acy, 

ont. Secondly, If the Votes of the fix ought not to be al- 
* owed, by which the Election of the Plaintiff would be 
on 


good? 


bei 
any As to the firſt Matter, the Election of Stokes was not 
lad made purſuant to the DireCtion of the Charter, and though 


his Election was not void, yet his being elected in ſuch a 


one Party. 


As to the other, the fix Votes excluded ought to be allow- 
el; for it does not appear that there was any Doubt of 
their Right to be admitted Freemen, but it appears that they 
were intitled to their Freedom; and there did not appear to 
be any Doubt of it on the 2d of Feb. for the Mayor does 
not give that as a Ground for refuſing them, but ſaid he 
would do no more Buſineſs that Day ; then if they had a 
Right to their Freedom, and the Court had no Doubt of it, 
it they had done all that was in their Power in order to be 
admitted, the tortious Refuſal of the Mayor does not make 
their Votes void, for Admittance is only a Ceremony in- 
troduced and uſed for more Order and Regularity. 


Fs P 


F T2 


The Caſe of a Tender and Refuſal, which amounts to 
Payment, is very appolite to this Matter. 


It a Copyholder, to whoſe Uſe a Surrender is made, prays 
to be admitted in Court and is refuſed, he ſhall be Tertenant 
29anft the Lord, tho! the Lord does loſe his Fine. 


Rrr | If 


Manner, ſhews the Intention of continuing the Office in 
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If a Man approaches as near as he can to the Lands ti. 
amounts to a Livery. 


And the Caſe here is ſtronger, for it appears that the Cox. 
poration had at that Time Power to perform the Cerem 
and there can be no Reaſon why they did not perform i. 


This is not properly to be conſidered as between the Ply. 
tiff and Defendant, but between the Perſons excluded and the 
Corporation, and then what Cauſe can there be for refulg 


their Votes till Admittance d 


On the Part of the Corporation nothing but Matter of De. 
cency ; on the other Part it would be manifeſt Injuſtice i 
their Votes ſhould be rejected; and where the Competition 
is between a Defect in Point of Decency on the one Par, 
and manifeſt Injuſtice on the other, there can be no Que. 
ſtion which ought to prevail. 


But the Chief Juſtice, after declaring his Opinion, aid he 
would not preclude the Defendant from taking the Opinion 
of the Court, and therefore as he was of ſuch Opinim 
he could not in Juſtice permit the Defendant to continue in 
his Office, yet he would order that, if upon Motion by the 
Defendant in Court the firſt Week of the Term the Cour 
ſhould be of a contrary Opinion, the Infienia of the Of- 
fice which were now by Rule delivered to the Plaintiff ſhoull 
be redelivered to the Defendant ; and a Rule was made ac- 
cordingly. | | 


This Matter was touched on in Court upon a Motion for 
an Information, Trin. 2 Geo. and then Chief Juſtice Parke, 
Juſtice Pratt and Juftice Powis were of the {ame Opinion 
which the Chief Juſtice now delivered, but Judge Eyre wi 
of a contrary Opmion. | 


Mich. 3 Geo. the Poſſeſſion of the | Office and Infgnid 
of Mayor being reſigned to the Plaintiff according to the 
Rule, and the Court in Trin. Term being of the ſame Op- 

4 nion 


rence, 
himſel 
Cales 
not in 
the V 
repliec 
Bron 
It wil 
rence : 
batem 


* 
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= with the Chief Juſtice, the Defendant- would not be at 
te Charge of arguing this Point, but ſubmitted, that Judg- 


nent ſhould be given againſt him; and upon ſuch Submiſſion 
the Chief Juſtice ſaid, that the Matter was worthy of being 
4; and he ſhould be ſatisfied to have it argued; but he 


— 


Yr bal conſidered the Cale, and was of the fame Opinion now 
25 3s he was at the Aſſizes. | | 
* Loveday ver. Soloman Mitchell. In C. B. cu 


gn The Defendant avows the Taking of the Goods When the 
as the Goods ipſius Solomonis, and concludes with *Perit yes in 
judicium & retorn, c. To which the Plaintiff demurred, makes Co- 
and ſhewed for Cauſe, that the Defendant did not traverſe aus, and 
the Property of the Plaintiff. And Serjeant Cheſhire urged, the Property 
that he ought to make fuch Traverſe; for when the Plain it ſeems to 
tif had alledged a Property in himſelf, if the Defendant after- be fuficienc 
wards alledges Property in himſelf, or in a Stranger, this de- Traverſe. 
nies the Property of the Plaintift only by Inference and Ar- 

oument ; but he ought. to deny the Plaintiff's Property in di- 

tect Terms, and ſo are all the Precedents; with this Diffe- 

rence, that in ſome Caſes the Defendant alledges Property in 

himſelf or another, with a direct Traverſe; and in ſome 

Caſes the Plea is, that the Property is in the Defendant, and 


not in the Plaintiff, which is tantamount to a Traverſe; for 


« the Words & non make a Traverſe. 1 Sand. Serjeant Selby 
ul replied, that the Precedents were both Ways. Hern lead. 4. 
2 1 Brown's Ent. — Pl. Gen. — Mod. Ini. 300. And per cur, 


It will be good both Ways, and there ſeems to be no Diffe- 
rence; for the Defendant might have pleaded Property in A- 
batement or in Bar, and it would have been good without 
a Traverſe, and upon that Iſſue ſhould have been joined. 
And therefore when the Defendant makes Cognizance, or a- 
rows that the Property is in the Defendant, it ſeems to be 
luticient ; for the Defendant cannot conclude to the Coun- 
try, but the Plaintiff ought to reply, and upon that Replica- 
tion Iſſue ſhall be joined, and the Property of the Plaintiff 
mult be proved, 2 


Anonymus. 


— 


— 
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Cale 138. Anonymus. In C. B. 


If the Jury HE Poſtea returned ſaid, that ſeven Jurors of the prin 
is ea I. cipal Panel appeared, and five Tales were added, . 
ſizes for a then Quod jurator fimul cum aliis de circumſtan' jura ex 
M = — ſenſu partium & per mandat juſticiar jur pred a veredich 
of a Vonire ſuper exit pred dand certis de caufis exonerent' & Alexayy 
Saunders ultimus jur pred retrabet'. Afterwards there yy 

a Diſtringas with Decem Tales for the ſame Jury at the nen 

Aſlizes, and at the next Aſſizes the Iſſue was tried by the 


{ame Jury. 


And it was moved in Arreſt of Judgment, that here ws 
a Miſ- trial, for there ought to have been a Venire fac 4 
novo, and not a Diſtringas with Decem Tales for the {ane 
Jury; for by the Statute 7 & 8 V. z. there ſhall be a Vein 
de novo, unleſs in Caſes of a View. | 


hetur 


Secondly, The Jury here were totally diſcharged, and then 
there muſt be a Venire fac de novo; for the Words are en. 
preſs, that the whole Jury ſhall be diſcharged, and the ſubſe 


quent Words quod ult jur retrahater are impoſlible, for al 


were before diſcharged, and then none of them could be after be no 
wards brought back again. at the 
there 
Thirdly, The Entry is upon the latter Poſtea, where Are the E 
hamus Saunders is mentioned, not Alexander Saunders, and ſo . miſſed 
one was withdrawn who was never {worn. | my 
For which Serjeant Cheſhire anſwered, that the Cauſe wa be me 
{ent to a View, and therefore was within the Words of the 
Statute. As 
ſhould 
drawr 


And tho' the Entry be Quod certis de cauſis the Jury was di. | 
charged, and it does not appear by the Entry that this was in- al dif 
tended for a View; yet this may be explained to the SatisfaCtion them 
of the Court, and need not be mentioned in the Entry ; for lons 
the Entry 1s in the ſame Manner as the Entry was before the 

— ; Statute 3 
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eratute ; for it is ſufficient to lay, Quod certis de cauſis exone- 


, without mentioning what Cauſe; but here by the Ven 
ie it appears, that a View was intended at firſt, for the 
nir ſays Quod babeat” jur (quod ſex vel plur habeant Viſum) 
by which it appears, that this Ven fac was agreeable to the 
catute of 4 & 5 Anne, c. 16. which allows a View before 
Trial; but becauſe only two of the Jurors had viewed the 


Premiſſes, as appears by the Return of the Sheriff upon the 


Pre fac“; it was agreed, that the Caule ſhould be ſent to a 
View, as appears by the Rule of Aſſize, now made a Rule of 
Court, This then being the Reaſon of the Withdrawing a 
ſuror 3 and the Ditcharge of the others will be within 
1 & 8 IV. z. which allows a Diſtringas with Decem Tales in 
Caſes of View; and then the Entry here Quod ut jur retra- 
letur ſhall be tranſpoſed, and placed before the Words which 
ducharge the Jury. And per Cur, If Iſſue is joined, and at 
the Allizes when the Iſſue comes to be tried, and View is con- 
ſented to, and one Juror withdrawn, and the others diſcharged, 
for that Reaſon, by the Statute 7 & 8 W. 3. there need not 
be a Venire fac de novo, but it is ſufficient to have a Diſtrin- 
ps for the ſame Jury with Decem Tales at the next Allizes. 
Then when the Starute 4 & 5 Anne, c. 16. allows a View be- 
fore Trial, and directs a Venire fac for that Purpoſe, and there 
be no View had, there may be a View afterwards by Conſent 
at the Aſſizes; and if the Jury is diſcharged for that Reaſon, 
there is no need of a Ven fac de novo. But it is proper that 
the Entry upon the Roll ſhould be, that the Jury was dil- 
miſled for that Reaſon; and as the Uſage has been otherwiſe 
Ince the Statute, that may excuſe the Omiſſion here; yet the 
* Jo that for the Time to come 1uch Entry ſhould 
made, 


As to the other Objection, the Court thought the Words 
ſhould be tranſpoſed, and conſtrued that a Juror was with- 
daun, and the reſt of the Jury diſmiſſed ; for if they were 
al diſcharged at firſt, it would be impoſſible that any of 
them ſhould be withdrawn afterwards: And for theſe Rea- 
ons the Exceptions were diſallowed by the Court. 


8 Johannes 
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Caſe 139. Johanne. Abrahat ver. TJohannem Bum 
In C. B. I 


A Miſpri- EBT upon Bond, with Condition that the Defendut 
— ſhould pay 501. to one Eyres on {uch a Day, and ſhoul 
 Namein- indemnify the Plaintift, who was bound with the Defendant 


— in another Bond to Eyres for the Payment of the ſame Sum 


amendable | 
ein. The Defendant pleaded Solvit ad diem. The Plaintiff u. 


our Defence. plied, Quod pred Johannes Bunn non ſolvit prout idem Johame 
Bunn ſuperius allegavit, & hoc petit quod inquirat per patrian, 
& pred Johannes Abrahat fimiliter, where it ſhould have been 
præd Johannes Bunn fimiliter. After Verdict for the Plaintif, 
without any Defence made by the Defendant upon whom the 
Iſſue lay, it was moved in Arreſt of Judgment by Serpent 
Selby, that they relied on that Miſpriſion, and therefore mad: 
no Defence; and that the Statute 17 Car. 2. c. 8. does not 
extend to this Caſe, for that aids a Miſtake of the Nam Ale P. 
where Plaintiff or Defendant has been right named befor, e Mr. 
only where that might be ſhewn for Cauſe on a Demurter; the Fir 
but that could not be done here, To which the Court that f 


agreed. 


But it was amendable by 8 H. 6. — and 32 H.8.— and 
for that was cited 1 Rol. Abr. 199. pl. 27. 2 Cro. 502, 58). 
And of that Opinion was the Court, and it was amended. 


cue 14. Piggott ver. Sir Henry Penrice & ux. 
| In Canc. 


— Un a Bill brought for an Account of the real and 


—— - perſonal Eſtate ef —. The Caſe appeared to be this: 
be perform- & * ; 
— 3 Sir John Spencer died without Iſſue and Inteſtate, by 


— WU which Means his Eſtate deſcended to his four Siſters, Ele- 
Law, unte beth Gore (Mother of the Defendant's Wife, which Elx- 


prevented by þzzh was dead, and the Defendant's Wife her Heir) Sime 


intereſted. 2 Nelſon 
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ion, le Meredith and Alice Piggott, Wife of the now 


11 Suſ. Nelſon made and duly executed her Will in the 
Preſence of three Witneſſes, and thereby deviſed in theſe 
Words, I make my Niece Executrix of all my Goods, Lands and 
barrel, and died; after her Death the Plaintiff and Alice his 
Wife being ſeiſed of one fourth Part. as Parcener, of a third 
put of S. Nelſon's Share as Coheir to her, (for the Siſters 
Ine and Alice, and the Wife of the Defendant, being the 
Daughter of Elizabeth Gore, the other Siſter, were Coheirs to 


the third Part of the Manor, c. which was the Eſtate of 
Fir Jon Spencer, and by Deed declared the Uſes to the Plain- 
if and his Wife for their Lives, Remainder to the right Heirs 
of the Plaintiff, with a Proviſo, that the Plaintiff and his 
Vile, or the Wife alone notwithſtanding her Coverture, by 
Deed or Writing atteſted by three Witneſſes, not being me- 
nial Servants, might revoke the Ules of the Inheritance after 
the Life of the Plaintiff, and limit new Uſes. Afterwards 
Aice Piggott being ſick wrote a Letter, dated 24 Fan. 1713. 


5 to Mr. Edwards, who prepared the Settlement according to 
vh the Fine, and deſires that he will prepare a Deed with Speed; 
* that ſince ſhe hath a Power of Revocation, and was unwil- 


lng the firſt Deed ſhould be made as it is, and uſed Argu- 
ments againſt it, and was diſſatisfied in Conſcience about it, 


and bere might be an Alteration, till when ſhe ſhould not die ſa- 
87 fed; for we all know my Siſter Nelſon's Meaning, and 1 
| Wi the Inheritance of that Part to my Niece Gore, who was 


that he ſhould keep it lecret. 


ſhe would read it, then ſeal it up; and then it was delivered 
to Mr. Edwards. About the End of January Mr. Edwards com- 
municated the Contents to the Plaintiff, and in the Beginning 


to know, whether ſhe would have the Eſtate limited to her 
Niece and her Heirs; if ſhe ſhould die without Iſſue, or under 
age, if ſhe would not in that Caſe augment her Charities, 
(br by the Letter ſhe ſaid alſo, that ſhe would leave 200. per 


annum 


Plaintiff. After the Death of Sir John Spencer, viz, 9 Feb. 


the Daughter of my Eldeſt Siſter ; and on the Back indorſes 


« February ſent a Letter to Mrs. Piggott, by which he deſired 


$ Nelſon, if no Eſtate paſſed by her Will,) levied a Fine of 


This Letter was ſent to Mrs. Meredith, with a Defire that 


 # | 
- 
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Heir ſhall not be diſinherited but by expreſs Words. Iba 


take as Executrix; as in the Caſe of Wilkinſon verſus Mery: 


fac de terris & catallis, the Sheriff may take the Corn upon 


annum to augment the Poor living of Offiey, and 101 wid 
num for the poor Apprentices.) 26 Feb. Mr. Edwards Wow 
another Letter to Mrs. Piggott, to let her know that th 
Deeds were prepared for the Charities, and deſired to kun 
who ſhould be the Truſtees. 10 Mar. Mrs. Piggott died, an 
Mr. Edwards in his Examination depoſed, that when he «, 
quainted Mr. Piggort with the Contents of the Letter he ts 
ceived from his Wife, Mr. Piggort did not, as he knows, yy, 
pole any Method, or uſe any Means to hinder any-Reygg, 
tion or new Deed of Settlement; and that he received n 
other Orders, and no Anſwer to either of his Letters, 


It was now inſiſted upon, that the Words, I make my Na 
Executrix of my Goods, Lands and Chattels, amounted to: 
Deviſe of the Lands to her, for otherwiſe the Word Lin 
would have no Signification, for the Teſtatrix was poſſeſſe 
of no Leaſes; and it was urged, that her Intention appearel 
by her Declaration to the Witneſſes, to whom ſhe ſaid, thi 
if ſhe had never ſo much, the whole ſhould go to her Niem 
and that Mrs. Piggott and Mrs. Meredith ſhould not be 1 
Groat the better for what ſhe left; and this was confirmel 
by Mrs. Piggott's Letter; and though parol Declarations ſhall 
not be allowed to inlarge the Words of a Will, yet they 
may explain Words which are otherwiſe ambiguous. But on 
the other Side it was inſiſted, that no Intention here ay 
peared further than to make her Niece Executrix ; and an 


the Addition of Goods, Lands and Chattels, is only an Eni. 
meration of the Particulars which ſhe ſhall have as Execu- 
trix; and the Word Lands, being inſerted among perſonal 
Things, ſhall be conſtrued only of Things which ſhe could 


weather, Cro. Car. 447, 449. And if the Teſtatrix had no 
Leales, yet ſhe might intend to have ſome; or if not, the 
Import of the Word may be, that ſhe ſhould have the Rents 
and Emblements of the Land; as where there is a Lew 


the Ground and other Chattels ; and a parol Declaration 
ſhall never be allowed in the Expoſition of a Will. 


2 And 


, 
>. 
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And of this Opinion was the Maſter of the Rolls, but 
would have allowed a Trial at Law if Mr. Cowper and Mr. 
non would deſire it, but they did-not. 


It was then inſiſted, that this Letter of Mrs. Piggott a- 
mounted to a Revocation in Equity, for it ſhewed her Inten- 
ton that there ſhould be a Revocation, which ſeems to have 
been obſtructed by the Plaintiff ; for Mr. Edwards was his A- 
gent, and Was delired by the Letter to be ſecret; afterwards he 
communicates. it to the Plaintift, and though he depoſes that 
be doth not know that Mr. Piggott did propoſe any Method 
or uſe any Means to hinder, &c. yet the Manner of penning 
his Depoſition is ſuſpicious ; and when he was deſired to pre- 
pare a Deed for the Revocation with ſpeed, he did nothing, 
nor wrote any Anſwer till February, and then defired to 
know if the Eſtate ſhould be to the Defendant and her Heirs, 
when the Letter had mentioned that the Inheritance ſhould 
be ſettled on her Niece; and it does not appear whether his 
Letter ever came to Mrs. Piggott; but the Delay ſeems to be 
ed, and Mr. Piggott mult neceſſarily be ' ſuppoſed the 
Cauſe of it. But the Maſter of the Rolls would not allow 
this to be a Revocation, for there was no Proof that Mr. 
Pirgott hindered the Execution of the Revocation if his Wife 
would execute it, but at the ſame Time he declared that Mr. 
Eipards was culpable ; and if it had been proved that Mr. 
Piggott had hindered any Body from coming to his Wife, or 
prevented the Execution, or obſtructed the Ingroſſing of the 


Deed of Revocation, he would have allowed it as a"vood 


Revocation againſt him; but this not being proved, the {ame 
Circumſtances ought to be proved to be performed to make it 
good Revocation in Equity, as were requiſite to make it a 
Revocation at Law, for if all the Circumſtances of the 
lower are not purſued, it will not be a good Revocation in 
Equity or at Law; and ſo it was reſolved in the Caſe of Bath 
and Mountague. "2 


Afterwards 1 9 May, Eaſter Term following, this Ca iſe 


ws heard before Lord Chancellor Copper upon an Appeal, 
ad the former Decree affirmed. As to the Deviſe in theſe 
Tec Words, 


; — _ 
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Words, (vix.) I make my Niece Executriæ of my Goods, Log 
and Chattels, he thought there was no Ground in any Court i 
conſtrue that a Deviſe of the Land, or to ſubject Land 9 
the Payment of Debts; for the Will begins with an Expreſ 
ſion improper for a Deviſe of Lands, (vix) I make my Ny, 
Executrix, which has nothing to do but with the Peron 
Eſtate ; then when ſhe adds of all my Goods, Lands and Chanel 
that is only an Enumeration of the Particulars which ſhe ſha 
take as Executrix. And the Term Lands is not inſigni 
for it imports that ſhe ſhall take the Rents of the Lands, hy 
does not amount to a Deviſe of the Inheritance of the 


P 


for the Law will not permit an Heir to be diſinherited by In, 
plication. 2 | 
3 am 
As to the Revocation, the Letter does not amount to that Dt 
for though perhaps her Intention was to favour het Niece, nt 


there was a Delay or Neglect in the Agent Mr. Bund, 
with a Deſign to favour his Friend Mr. Piggott, yet this En. 
deavour of hers without any Thing done in Purſuance df i, 
and without purſuing the Circumſtances of the Powery wil 
not amount to a Revocation 3 when a Perſon confines hi 
Power to particular Circumſtances, it is done with a Defign 
to prevent his being {urpriſed. * 


If a Deed of Revocation had been prepared and ready to 
have been executed, but three Witneſſes who were not Menul 
Servants could not have been got, and this by Mr. Piggotts 
Means, perhaps it might under ſuch Circumſtances have been 
allowed a Revocation. 


D E 


Term. Sanct. Hill. 
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James St. Amand ver. Barbara Counteſs Ci 141. 

bs, “ Dowager of Jerſey, Adminiſtratrix of 

— Edward Earl of Jerſey, & al. | 

* \ Bill in the Exchequer was brought by the Plaintiff A voluntary 
| A on Behalf of himſelf and other Bond-Creditors of Sd ad 


Edward Earl of Ferſey, againſt the Defendant his Bond-Debts 
Mminiftratrix, Wiliam Earl of Jerſey his Son, Hen. Vil nere, 
ln, Eſq; his younger Son, an Infant, by his Guardian and in a Court. 
aher Truſtees for the ſaid Infant, ſetting forth, that Eq- — 
ward Earl of Jerſey was indebted by Bond 30 May 1707. to 
Plantif in the Penalty of 5000 J. for Payment of 35001. 
ad Intereſt, and to El Harris by Bond 20 May 1709. in 
4001. for Payment of 200 J. and Intereſt, and being (or one 
Richard Topham in Truſt for him) ſeiſed in Fee of two Fee- 

Firm Rents, one of 401. 35. 4 d. the other of 2 J. 55s. 8d. 
lubjet to 40 J. Annuity to Rachel Maſon for her Life, he 
and his Truſtees by Leale and Releaſe 1 & 2 June 1710. for 
natural Love to the {aid H. Villers convey the {aid Fee-Farm 
Rents to his eldeſt Son Lord Dartmouth and Lord Bathurſt 
nd their Heirs, in Truſt, after the Death of Eliz. Maſon, to 
fal, and the Money raiſed by the Sale to diſpoſe of in an 
annuity or Place for the ſaid Henry Villers for his Life, and 


t he died before any Sale could be, in Truſt for himſelf and 
bs Heirs, | 


E. 


After 
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Aſter this Settlement Edward Earl of Jerſey becomes |, 
debted to others on Bond, and died Sept. 17 1 1. without Per 
ſonal Aſſets ſufficient for Creditors ; and the Scope ef i 
Bill was, to ſubject the {aid Fee-Farm Rents to the Bond, 
Creditors in like Manner as if they had deſcended to th 


Heir. 


Mr. Vernon by his Opinion 9 Feb. 1716. had declared, thy 
the Conveyance being voluntary, and for the Benefit of; 
Child, will be deemed fraudulent as againſt Bond-Crediton: 
and the Statute made for Relief of Bond-Creditors 20ainf 
fraudulent Deviſes goes upon the Suppoſition, that a volun. 
tary Conveyance made would have been fraudulent at La. 
That if there had been no Bond-Creditors at the Time d 
the Conveyance, it might have created a Doubt, whether i 
had been done to defeat Bond-Creditors; but there bei 
Debts then owing by Bund, he thought it would be val, 


even againſt Bond-Debts contracted after, or that if it wer 


otherwiſe, it would come to the {ame Thing, ſince the Eftat 


in Queſtion is not to anſwer the Bond-Debts prior to the 


Conveyance ; and if neceſſary, the latter Bond- Crediton 
would be admitted to ſtand in the Place of the prior Bond. 
Creditors, and the Aſſets ſo marſhalled, that all might receire 
a SatisfaCtion as far as the Aſſets will extend. 


And agreeable to this Opinion 22 Feb. 1716. the Court 
decreed, that the Fee-Farm Rents ſhould be ſold for the Be- 
nefit of the Bond-Creditors, and that the Truftees ſhould al 
join in any Conveyance to be made for that Purpoſe. 

4 | 


DE 
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Termino Paſch. 
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66 


Reeves ver. Trindle alias Trundle. 


N Appeal of Murder was brought by the Plaintiff, ct we 


Caſe 142, 


Court 


as Brother and Heir of Gerard Reeves, by Writ a- quaſhesall 
gainſt William Trundle, returnable in the King's Bench 1 


die Paſch. in quind dies, and teſted 22 Martii ; and on the 2 _ 
frlt Day of the Term, the Plaintiff being an Infant was ad- * 


mitted by his Guardian; and becauſe the Sheriff of Suſſex did man de ad- 


mitted to 


not return his Writ, nor had the Body of the Appellee in proſecute his 


Court, a Rule was granted againſt him to make a Return 


Appeal by 
Bill againſt 


of his Writ, and on the next Day, (vix) the ſecond Day Appellee in 


of the Term, a Habeas Corpus was granted by Rule of Court 
to have the Priſoner cum cauſa capt” & detention returnable die 
Martis prox” poſt menſem Paſch. and upon the Day of the Re- 
turn of the Habeas Corpus, the Priſoner was brought into 
Court, and the Writ of Appeal and Habeas Corpus with the 
Returns to them, were delivered into Court by the Sheriff 
and read; and becauſe the Return to the Writ of Appeal was 
Paratum habeo, which referred to the firſt Day of the Term 
when the Writ was returnable, though the Priſoner was 
brought into Court upon the Habeas Corpus die Mart poſt 
menſem Paſch. the Court directed that the Priſoner ſhould 
te brought to the Bar again by Rule two Days after, and in 
the mean Time the Court would conſider whether it would 
not be proper to return on the Writ of Appeal, languidus in 
ond, and to have a Habeas Corpus licet languidus returnable 
un a Day appointed by Rule of Court, to bring the Priſoner 

Uun to 


Cuſtad mar. 


= | 2 OY LAS 
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to the Bar again; but on Conſideration it was thou pro 
perer that on the Writ of Appeal the Return ſhould be jo 
tum habeo, Oc. for the whole Term is but one Day in L 
and therefore when the Priſoner is brought into Court by g. 
Sheriff, that has relation to the Day of the Return; and q,; 
a Habeas Corpus was granted, upon which he was brought ino 
Court, yet that was not any regular Proceſs in the AdQton 
on which the Appellee was brought into Court, for when k 
appeared he appeared on the Writ of Appeal. 


And a Precedent was cited — Anne, when Holt was Chic 
Juſtice, where the Proceedings were in the ſame 
viz. The Writ was returnable the firſt Day of the Term, 
and the Priſoner not being then brought into Court, a Hyg, 
us was granted for a Day ſubſequent, and on the Re. 
turn of that, the Priſoner came into Court, and the Sheri 
returned to the Writ of Appeal Parat habeo as here, and then 
the Priſoner was arraigned ; and the ſame Manner of Proceed. 
ing was now approved of by the Court, and the Priſoner he 
ing brought to the Bar was arraigned in French on the Writ 
of Appeal. 


The Defendant by his Counſel demanded Oyer of the Wi 
and the Return, and had Time given him by Agreement of the 
Party, to conſider of his Plea till the laſt Day of the Term, 


On the laft Day of the Term the Priſoner was at the Bar, 
and the Appellant and his Guardian being called to appear in. 
Court, the Priſoner pleaded in Abatement of the Writ, that 
his Addition of Degree or Myſtery was omitted; and having 
alſo demanded Oyer of the Habeas Corpus and the Return de- 
murred to the Count, and pleaded over to the Felony. 


But this ſeems to be improper, for the Habeas Corpus ws 
not any Proceſs in the Action, neither had the Appellant 
made any Count, for the Defendant was only arraigned. 


But becauſe there was that Miſpriſion in the Writ of Ap 
peal, in which the Appellee was named William Trindel aliss 
Trundel de F. in (om Kent, without any Addition for his State, 

| MS Degree 
4 


*» 
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—— . 
M „it was prayed that the Writ and the Pro- 
| e be quaſhed, and that the Defendant 
= was before committed to the Marſhalſea, might be now 
r. by Bill as in Cuſtod' Mar B. R. for by the Statute 
ag z. 4. J. in Writs Original, Appeals and Indictments, 
there mult be given to the Name of the Defendant the Addi- 
on of his State, Degree or Myſtery, and the Town or 
place and County where reſident ; and if any be outlawed 
when ſuch Addition is omitted, the Outlawry ſhall be void, 
ind the Procels before Outlawry ſhall be abated on the Ex- 
ceprion of the Party; and therefore where ſuch Omiſſion ap- 
ars to the Court, and the Party takes Exception for want 
of ſuch Addition, the Court may ex Offcio quaſh and abate 
the Proceſs where ſuch Omiſſion is. And here the Court 


quaſhed all Proceedings on the Writ of Appeal by Rule. 


And afterwards the Appellant was admitted by Guardian'to 
proſecute his Appeal by Bill againſt the Appellee in Cuſtod' 
Mar, and the Appellee was arraigned in French per Bill, and 
the Defendant had Time allowed him to confider of his Plea 
till the 2d Day of the next Term, tunc pro nunc, for there 
could be no Imparlance. | 


And this Proceeding ſeems to be warranted by former Caſes, 
for an Appeal may be purſned by Writ or by Bill in 
the King's Bench. Stamf. Pl. Co. 646. b. Hl. P. C. 179. 
2 Inſt. 420. Stat. 3 H. 7. And therefore if it bs commen- 
cd by Writ, but the Proceedings on the Writ are annulled 
within a Year, and the Party be in the Cuftody of the 
Marſhal of the King's Bench, the Appellant may afterwards 
proceed againft him by Bill-; and ſo was the Caſe between 
Watts and Brains, where the Appeal was by Writ directed to 
tne Warden of the Cinque Ports, returnable in the King's 
bench, againſt the Appellee, for a Murder committed in 
the Cinque Ports, and therefore it was directed to the 
Varden, and not to the Sheriff; the Writ was quaſhed, 
and the Appellant proſecuted the Appellee by Bill, as in the 
Cultody of the Marthal ; upon which Bill he was tried and 
langed, Cro. Ei 6. Telv. 13. Co. Ent. 59. So where 
a Appellce was arraigned upon Bill before the PR 


— 
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Gaol-Delivery and removed here, the ſame Proceedings hy; 
irregular were quaſhed, and the Priſoner was arrigned ge i 
by Bill in Cuſtod' Mar, Paſch. 8 Anne, B. R. Smith very, 
Bowen, vide Armſtrong verſus Liſle, 1 Salk. — and t k 
it was denied when there was a Declaration againſt the 4 
pellee before the Juſtices of Gaol-Delivery, yet then it ws 
agreed it might have been ſo, if they had not dedured 
2 Roll. 478. So in Holland's Caſe, Cro. Elix 605. where | 
was denied, it was chiefly inſiſted on as the Reaſon, for the 
the Appellee was not in the Cuſtody of the Marſhal, and F 
there is not a Declaration by Bill againſt him cannot be. 


Gale 143. Huſſey verſus Huſſey & al. In C. B. 


Plea in A- Lo Impedit againſt John Huſſey and John Barn 


—_— Clerk for the Church of D. in Devonſbire : The De 


repugnant, fendant Bagwell pleaded in Abatement, that in the Count 
| 1 of Devon, there were two Perſons named John Bagwell, Ken. 
me _—_ Clerk, and John Bagwell, Jun. Clerk, and that there is ny 
vw of the Diſtinction made; and by the Affidavit according to 4 & 
fame Nan Ann. c. 16. John Bagwell of A. in the County of Cornudl, 
Kindtiov. Clerk, maketh Oath that he hath a Son John Bagwell of |, 
Clerk, Cc. 
And it was now moved, that this Plea ſhould be r- 
jetted as frivolous, for by the Statute 4 & 5 Any. 16. 
Dilatory Pleas ſhall not be received in any Court of Re- 
cord, unleſs the Defendant by Affidavit ſhew the Truth 
thereof, or ſhew ſome probable Matter to the Court to 
induce them to believe that the Fact of ſuch Plea is True; 
here the Fact of the Plea is, that there are two Perſons in 
the County of Devon named John Bagwell, Clerks, but 
che Affidavit only ſays, that John Bagwell, Clerk, hath a 
Son named John Bagwell, Clerk, but the Father is named 
of 4. in the County of Cornwall, and it does not appear 


but only that the Son I 


that he was of Devonſhire, 
there. 


2 Secondly, 


R 9 


80 
of th 


nant | 


(ilcla 


80 
Clerk 
ſumm 
woide 
monec 


bed by 


So 


dant 


But 
Want 
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repugr 
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gecondly, This Plea is not pleadable in this Action, for 


there need not be a Diſtinction of Names but in Actions 


where Proceſs of Outlawry lies, or. in Aſſiſe where an 
Arrachment goes againſt the Defendant, and the Recog- 
nitors appear the firſt Day of the Return of the Writ, 


ind the Defendant, who pleads that there is no Diſtinction 


of the Name given him, pleads allo to the Aſſiſe, and there- 
fore. there is no Delay. 


But where the Action gives ſuch a Deſcription of the 


Defendant as diſtinguiſhes him from all others of the 


{ume Name, there is no need of any Diſtinction of Se- 
nior or Junior, as in Debt upon a Bond; for the De- 
ſendant is diſtinguiſhed by the Execution of the Deed, and 
if he did not execute it, he may plead Non eft factum. 
R 9 H. 7. 21. 6. 


S in Dower, or Precipe quod reddat, there is no need 
o the Diſtinction, for the Summons muſt be of the Te- 
nant of the Land, and if another be ſummoned he may 
lilclam. L. 5 Ed. 4. 25. a. 


$ here the Summons is only againſt the Diſturber or 
Clerk inſtituted to the Church, and if he be not truly 
fummoned, the Judgment upon the Grand Diſtreſs will be 
woided, Searle ver. Long, Mod. Rep. 248. If he be ſum- 
moned he receives no Prejudice, and he is ſufficiently deſcri- 


bed by his being the Diſturber. 


80 there is no need of any Diſtinction when the Defen- 
ant himſelf appears, as here. 39 H. 6. 46. 27 H. 8. 1. 


But upon this Matter the Court gave no Opinion, but for 
want of a proper Affidavit the Plea was rejected; and 
ite Chief Juſtice ſaid that the Plea was in another Reſpect 
rpognant, becauſe it ſays, two Perſons in the County of 
Deron were named John Bagwell Sen. and John Bagwell Jun. 


N. B. 


Xxx 
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N B. There is no need of any Diſtinction but uber 
there is Father and Son of the ſame Name. 44 K 


34. b. 33 H. 6. 33» 44. 39 H. G. 46. 4. Heare 

ſamat 

anoth 

Anonymus. chis i 

Ciſe 144. | {endal 

Words, Tat A CTION for Words, (vix) I never forged any Mar orgin 

47 77%, Hand, but you are a forging Rogue. | je! 
Man's Hand, 


but you are a 


frgingRegue, And it was moved in Arreſt of Judgment, that the Work 

when pore were not actionable though ſpoke of an Attorney, an , 
ney, held ac- Verdict found for the Plaintiff. | 

tionable. 

For to ſay you have forged my Hand without any Thin 

more is not actionable; by Gawdy and Wray, 2 Lemm 231, 

So if a Man ſays you are a Forger, without ſaying wh 

you forged. 


And in all Caſes where the Words do not ſhew an Ac, 
{ation for ſuch a Forgery, that an Indictment or Information 
might be maintained thereon if the Words were true, yet a 
Action will not lie. 


And here when it is ſaid, I never forged any Man's Hand, 
admitting it to be tantamount to ſaying you forged 4 Man 
Hand, yet it does not appear that he forged it to any Vi- 
ting for which an Indictment or Information would be man- 
tainable, and an Indictment for forging a Man's Hand with 
out any Thing more is not maintainable. 


If then the Words are not of themſelves actionable, nei- 
ther will they be actionable though ſpoke of an Attomey, 
for there is no colloquium concerning his Profeſſion alledged, 
and therefore Hob. 305. Powel verſus Wynde, theſe Words 
{poken of an attorney are not actionable, (viz.) Mr. H. hath 
found Forgery againſt him, and can prove it, for no Certain- 


ty appears of what this Forgery was. 
4 But 


— 


— 


— 
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But it was reſolved by the whole Court, that the Words 
vere actionable, for by the common Intendment of the 
Hearers it would be taken as a great Reproach and De- 
{mation, to ſay of one who was an Attorney that he 
other Man's Hand, and therefore is a forging Rogue; and 
this is the Import of the -preſent Words, for when the De- 
fendant ſays I never forged any Man's Hand, but you are 4 
frging Rogue, the Antitheſis by common Intendment and in 
the Apprebenſion of the Hearers amounts to a Charge that 
the Plaintiff did what he denied of himſelf, and theſe Words 
ſpoken of another import Scandal and Defamation on him 
and the Plaintiff had his Judgment. 
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Cale 145. Field ver. Workhouſe. In C. B. 


—— : H. 6. which makes all Bonds, c. taken by a She 
upon an At- riff colore officii void, and ſaid, that an Attac. 


for a Con. ment iſſued out of this Court againſt A. for a Conteny, 
tempt. and upon that the Sheriff took this Bond from the De 
fendant colore officii for the Appearance of 4. To this the 


Plaintiff demurred. 


Sheriff D upon Bond. The Defendant pleaded $9. 2} 


And the Queſtion was, whether the Sheriff could take : 
Bail-Bond upon an Attachment for a Contempt ? And it 
was teſolved that he could not; and King Chief Juſtice de 
livered the Opinion of the Court, and ſaid, that upon an 
Attachment of Privilege, Attachment upon a Prohibition, 
Attachment in Proceſs upon a penal Statute, the Sheriff 
might take Bail; but not upon an Attachment for a Con- 
tempt, for that is not within the Words or the Intent of 


the Statute. 


Judgment for Defendant. 
4 


Powell 


* 


n 


9 Term. Janct. Mich. 4 Geo. 1. 265 


K 


| 


* 


Powell ver. Bull & al. In C. B. C 46. 


Action of Treſpaſs, upon Not guilty pleaded, a Caſe The Word 
25 ſtated ”_ a Juſtice Kin J at the Aſſizes ngo 
imsford in Eſſex, and afterwards argued in Court, by in 9& 10 
* it ta ſtated, that the Plaintiff bs. Rector of St. Bo- Wehe 
aul in Colcheſter, That by the Statute 9 & 10 V. z. intitled, —＋ 
n Act for erecting Hoſpitals and Workhouſes within the Town of fs, extends 
Colcheſter in the County of Eſſex, for the better maintaining the * Rector. 
Por thereof, it was enacted, That after 24 June 1698. there 
hall be a Corporation in the Town of Colcheſter, conſiſting of 
the Mayor and Aldermen, and _—_ other Perſons to be 
choſen out of the four Wards in the Town, (viz.) twelve out 
of each Ward, by Votes of Inhabitants paying or rated at 
1d. per Week, or more, towards the Poors Rate, according 
to the uſual Way of rating in the ſaid Town. That they 
ſhall hold Courts or Aſſemblies on the ſecond Iueſday of every 
ſecond Month, for the Ends in the ſaid Act mentioned. 
That the Corporation at every ſuch Court may make Rules, 
& for the governing the {aid Corporation and the Poor of 
the ſaid Town, to erect Hoſpitals, Workhouſes, to provide 
Neceſſaries to ſet on Work the Poor, Vc. ſend to the 
Houſe of Correction, Wc. put out Apprentices, &c. That 
for the better carrying on ſo charitable a Work, the ſaid 
Courts may aſcertain what Sum is needful for the Mainte- 
nance and Imployment of the Poor, ſo as it does not exceed 
what was paid to the Poor in any of the three laſt Years; and 
ſo as the Poor of all the Pariſhes in the ſaid Town unable 
to work be provided for. thereout, to the Intent no other 
Levy or Aſſeſſment be made for the Poor of the ſaid Town; 
And may proportion out, rate and aſſeſs the ſaid Sum or 
Sums of Money on the reſpective Inhabitants or Occupiers 
af Lands, Houſes; Tenements, Tithes impropriate, Appro- 
pation of Tithes, and all Perſons uſing Stocks and perſonal 
Eſtates in the faid Town or Liberty of the ſame, in equal 
Proportion, according to their reſpective Value, to be levied 
by Diltrels and Sale, Wc. 


Yyy That 


2 
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piers of Lands, Houſes, Tenements, Tithes impropriate, and 
Appropriation of Tithes ; the Plaintiff cannot be charged a 


— 


That the Plaintiff was aſſeſſed according to the ſaid Stati 
for his Tithes, Parcel of the ſaid Rectory, and that M 
Warrant, &c. the Defendant took the Goods in the Decl. 
tion for ſuch ſaid Aﬀeſſment ; and if the Tithes, Parcel d 
the ſaid Rectory, might be aſſeſſed, was the Queſtion, 


And it was agreed, that an Eccleſiaſtical Perſon was bound 
by Acts of Parliament, if the Words extend to him, ad 
therefore he is chargeable by 43 Eliz. c. 2. as an Inhabitant: 
for the Statute ſays, Every Inhabitant, Parſon, Vicar 
other, Wc.” So to ſend his Teams to the Highway, 1 Ju. 
273. 2 Lev. 139. Lut. 1563. So in 2 Inft. it was agree 
that an Eceleſiaflical Perſon would be within 27 H. 8, 24, by 
which it was enacted, that Purveyors might provide ViQua 
Tc. within Liberties, or without, if he had not been within 
the Proviſo of the ſame Statute, (viz.) Provided that the Sta. 
tutes in {ſuch Caſes provided be obſerved; and therefore Eck. 
ſiaſtical Perſons being exempt from a Purveyance by My, 
Charta, 9 H. 3. 21. and other Acts, are within the Proviſo, o- 
therwiſe they would have been liable to the Purveyors. 2 f. 
And the ſole Matter inſiſted on was, that Tithes were not 
liable to be aſſeſſed within any Words of this AQ; and it 
was inſiſted, that the Plaintiff could not be charged to the Poor 
Rate' of Colcheſter, if he was not within the Words of this 
new AQ, though he was chargeable by the Statute 43 El. c. 2. 
in which he was expreſly named; but by the Words of this 
Act the Plaintiff was not ratable to the Poor for his Tithes; 
perhaps, as Inhabitant, he might be aſſeſſed for his perſonal 
Eſtate; but this Act, being introductive of a new Law, {hall 
be taken ſtrictly, and therefore if the Words do not exprelly 
deſcribe him, they ſhall not be extended to him. A Parſon 
was not chargeable to Temporal Charges by the Com- 
mon Law; and therefore an Act of Parliament, if the 
Words and Intent are not plain and manifeſt, ſhall not ex- 
tend to charge him; but this Act only charges the Occur 


an Occupier of Tithes impropriate, for theſe Words mean 


only the Patentees of the King, where Tithes are in 8 
2 4 ons; 
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ſons; and Appropriation of Tithes was where Tithes were 
;ppropriated to a Religious Houſe ; or perhaps a Portion of 
Tiches in another Pariſh, which belonged to the Parſon of St. 
gab's, might be aſſeſſed in that Pariſh, from whence the 
Portion of the Tithes iſſued or aroſe, but could not be charged 
here in the Pariſh of St. Botolph ; to which the Court agreed. 
Then the Words Houſes and Lands do not extend to Tithes, 


or the Word Tenement, which import only what may be held 
by ſome Service. | 


To which it was anſwered and reſolved by the whole 
Court, that the Word Tenement extends to a Rectory, for 
that may be held in Frankalmoine, and the Word Tenement- ex- 
tends not only to that which may be held by ſome Service, 
but comprehends all that a Man may be ſeiſed of ut de li- 
lo Tenemento, Co. Lit. 6. a. and that a Rector has the 
Fraik-tenement of his Rectory appears by Co. Lit. Sect. 647. 


Judgment for Defendant. 


Upton and Pinfold & u. In C. B. Intr. cx 147. 
Trin. 3 Geo. Rot. 850. 


N an Action upon the Caſe for Words, the Plaintift de- 2 


clared that the Wife of the Defendant 20 Sept. 3 Geo. e. Acton for 
dm Jana adtunc & ibidem colloquium haben cum quod am Johan onde that 
Auſtin ſervo quer dixit de quer verba ſequen; you (pred od; 
latin innuendo) are a great Rogue and Raſcal, as great a Rogue, 2 cl 
x jour Maſter (pred quer Magiſ® dick ban Auſtin ad. un res 
me exiſten innuendo) who (pred quer innuendo) is a Rogue, Sn“ fol abe 
for that your Maſter and Dame red quer & A. uxor” ejus adture refers 
Magiſtrum & Magiſtram ipfius Johan Auſtin innuendo) ſtole =—_ 
1050 _ Quilts. Upon Demurrer to the Declaration it was 
je e , | ; 6 ; „ . 


Firſt, That by thoſe Words non conſtat de perſona, for the 
ullogium is alledged with John Auſtin, ſervo quer, and perhaps 
be was his Servant at the Time of the Declaration, but it does 
not appear that he was his Servant at the Time of the Diſ- 
courle ; 
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lony, but it is only given as a Reaſon why ſhe called him 


courſe; for it is not ſaid adtunc ſervo, and then the h. 
nuendo Quer adtunc Magiſt is not ſufficient, for an þ, 
nuendo may explain, but can never enlarge the Words, 


Secondly, De quer is not a ſufficient Allegation (wichay 
alledging a Colloquium de quer) that the Words were intend 
of him; and therefore in an Action for Words alledged to}, 
ſpoken of a Plaintiff to a Wife, (viz.) Thy Husband and i 
Maſter (innuendo the Plaintiff) ſtole my Wood, it was reſo 
it was not maintainable without an expreſs Averment, that the 
Plaintiff was Maſter or Husband. 1 Rol. 80. pl. 4. 2 Bu 
81. Mo. 63. Dal. 66. So if Words were {poke to a Fathe 
or Mother of a Plaintiff, Thy Sow (innuendo the Plaintiff) ful 
Oc. 2 Cro. 625. 1 Roll. 84. pl. 4. Co. Car. 442. per Croke and 
Whitlock, Cro. Car. 177. and there two Judgments cited by Cr 
accordingly ; but Hyde C. J. and Jones doubted, and thereſa 
it was adjourned. S0 if Colloquium de quer was added, it ua 
doubted of, Cro. Car. 420. 1 Rol. 84. pl. 1. So where th 
Words were, Thy Father (innuendo the Plaintiff) if it does nc 
appear that the Son was preſent (though a Converſation con- 
cerning the Father is alledged). 1 Rol. 84. pl. 9. Sed now al- 
catur ; for the Allegation, ed Jand adtunc C ibidem coll 
quium habente cum Auſtin ſervo quer is ſufficient; 
for the adtunc refers to the whole Clauſe, and import, 
that he was then his Servant when the Diſcourſe was be 
tween them. 


Thixdly, It was objected, that here the Words themſelra 
are uncertain; for it does not charge him directly with Fe- 


Rogue, for that he ſtole, Nc. and does not ſay they were tit 
Goods of a Stranger. So the Words, You are as bad as thy Wit 
when ſhe ſtole my Cuſhion, were adjudged not actionable, witt- 
out an Averment that the Felony was committed. 2 Cro. 331. 
1 Rol. 78. pl. 1. Sed non allocatur; for there the Words were 
when ſhe ſtole, and without an Averment that the Goods 
were taken away there does not appear to be any Charge; an 


therefore Judgment for the Plaintiff, 
4+ ; 
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Parry ver. Berry. In G. amp, 


RE SPASS. The Defendant pleads, that by Letters Pa- A By-Law 
tent of 1 Fac. 1. the Inhabitants of | Chippen-Cambden p. gn 

vere incorporated by the Name of the Bailiffs and Burgeſſes from exer- 

chat there were 12 Capital Burgeſſes and 12 Common Bur- Tia * 

reſſes, and that the Bailiff and Capital Burgeſſes had Power being free of 

” make By-Laws ; that the 8th of March 1 Nac. 1. the Bai- 5, 39th» 
ls and Burgeſſes made a By-Law, that no Perſon inhabiting 

qut of the Borough, or not free of the Borough, ſhould ſer 

forth Goods to Sale, except Victuals on Market-Days, in any 

Market within the Borough, c. that the Plaintiff not being 

free of the Borough kept a Shop and ſet forth Goods, not be- 

ing Victuals, in the Market of the Borough on a Market- 

Day; and therefore, for the Penalty of the By-Law the De- 

fendant, being an Officer within the Borough, took the Plain- 

tiff s Goods in the Declaration mentioned. Upon Demurrer 

it was reſolved, that this By-Law was void; for without a 

Cuſtom ſuch a By-Law, to reſtrain Perſons not being free of 

the Borough from exerciſing a Trade, cannot be maintained; 

and it was fo ruled in Norris verſus Stapes, Hob. 211. Mod. 

669, Hutt. 5. Ney 19. 1 Brownl. 49. 1 Ro. Rep. in Mag- 

gers Cale. 8 Co. 125. 2 Roll. 202. Cart. 68, 114. and 

therefore this By-Law by a Corporation is void. But this ex- 

ceeds all By-Laws made in London or elſewhere, for it not only 

excludes Perſons from uſing their Trade within the Borough, 

but alſo from reſorting to the Market. 


Secondly, It was made by the Bailiff and all the Burgeſſcs, I 
where it ought to be by the Capital Burgeſſes only. 


Judgment for the Plaintiff, 


Z 22 
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Cale 149. Saunders, qui tam, ver. Stevens. In C 


A Term for BT for 200 l. The Plaintiff declared, that d 
Yap bb a Statute 1 Bro, = intitled, An Act for recti hing Miſt 
tion for a in the Names of the Commiſſioners of the Land- Tax for the Tip 
mmiſſio- | 
ner of the 1714, Oc. the ſeveral Perſons after named were authoriſe 
Land-Tax. to put in Execution the Act made in 12 Anne, for granting a 
Aid, &c. by a Land-Tax for the Service of the Year 1714, 
as Commiſhoners for the Land-Tax, in the ſame Manner » 
if enabled or named Commithoners by the ſaid AQ, bein 
nevertheleſs ſubject and liable to the Qualifications and penal. 


ties in the ſaid Act appointed and required. 


That by the ſaid Act 1 Geo. the Defendant was named! 
Commiſhoner for the County of Surry ; that by the Statute 
12 Anne, fo. 156. it was provided and enacted, that no Per. 
ſon ſhall be capable of acting as a Commiſſioner in the Execy 
tion of this Act in or for any County at large within Enylay 
or Wales, (Merioneth, Cardigan, Carmarthen, Glamorgan, Mom 
gomery, Pembroke and Monmouth excepted) or in or for any d 
the Ridings of the County of York, unleſs ſuch Perſons be 
{eiled of Lands, Tenements or Hereditaments which were 
taxed or did pay in the ſame County or Riding for the Value 
of 100 l. per anmm, or more, of his own Eſtate, by Virtue 
of a preceding Act 12 Ame, for granting an Aid, r. fir 
the Year 1713. | 


That the Defendant acted as a Commiſſioner for the County 
of Surry, by Signing Duplicates, &c. not having Lands or 
Tenements which were taxed to the Value of 100 J. per ar 
num de proprio ſtatu, according to the precedent Statute of 12 
Anne, for the Service of the Year 1713. 


After Nil debet pleaded at the Trial it appeared upon the 
Evidence, that the Defendant had not Lands of Freehold 
more than 10 J. per annum, but was poſſeſſed of Lands of 
100 J. per annum for the Remainder of a Term of thin) 


Years, which were taxed to the Value of 100 J. per _ 
I 
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” * — „„ 


Te precedent Year; if he was qualified to be a — 


was the Queſtion; and if he was not, whether this Action 


Was diſcharged by the Act of General Pardon 3 Geo. 


\ires that every one who acts as a Commiſſioner ſhould be 
e of Lands or Tenements of 100 L per annum; therefore 


Term for Years is not ſaid to be ſeiſed of it, but only 
— H. 8. c. 10. ſaith, that where any Perſon, c. ſtands or is 


2 


xr other Hereditaments, to the Uſe, Confidence or Truſt of 
another, Tc. the Perſon who hath the Uſe ſhall be deemed to 


: e in the Seiſin or Poſſeſſion of the ſame Lands and of the 
au. bor Bftate which he had in the Uſe. 2 
If a Term of Years be aſſigned to A. to the Uſe of B. this 
lad ſhall be a Truſt for B. and not an Uſe executed; for A. is not 
on. BY (lcd, and therefore it cannot be an Execution of an Uſe by 
die Force of the Statute 27 H. 8. and fo it was reſolved by 
el che Juſtices, Dyer 359. 4. which is cited and allowed Mo. 


614. So where by the Statute 8 H. 6. c. 9. it is enacted, that, 
upon Complaint of any Forcible Entry or Detainer, the 

ſices of the Peace ſhall cauſe to be reſeiſed tho Lands fs os 
tred upon or holden. i Apts 


S8 S 3 


If a Termor be ouſted, he is not within the Statute 8 H. 6, 
for a Juſtice of Peace cannot cauſe him to be reſeiſed who 
erer was ſeiſed, Mo. 614. and therefore a Remedy was 
gen for Copyholders and Leſſees, &. by 2 1 Fac. I. d 1 5. 


a 


— 
we 


But in Mich. 4 Geo. 1. the Court gave Judgment unani- 
moully for the Defendant ; and held, that he had a ſufficient 
ulihcation to act as a Commiſſioner ; but they alſo held, 
tat ſuppoſing him not qualified, the General Act of Pardon 
would not have excuſed him. 


N 18. & 


Malter 


as to the firſt Queſtion it was urged, that this Statute re- 


ſeſſed. Co. Lit. 17. And therefore, where the Statute of w 


> 


{-iſed, or ſhall hereafter be ſeiſed of any Lands, Tenements * 


/ 60 
- 


erm for Years does not make a good Qualification, the 
Word ſeiſed imports a Freehold at leaſt; and he who has but 


* I FS — 
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caerzo., Walker ver. Holyday. In C. B. 
Where Te- AN Action of Account was brought againſt the Defend 


Common © Þ as Bailiff, "and alſo as Receiver for the eighth Par g 
— — Profits of Lands which the Plaintiff and Defendant uy 
der 2s Re- Others held in Common, and which the Defendant had 1 
ceiver, it ceived, and for ſo much Money which the Defendant had n. 
ſhewn by ceived to his own Uſe. As to the Account againſt hin 3 
whoſeHand Bailiff, the Defendant entered into the Account; as to th 
it, otherwiſe Account againſt him as Receiver, the Defendant demure, il — 
- _ and ſhewed Cauſe, that the Plaintiff did not ſay by wh 
as Bailiff, Hands he received it. It was urged, that this Exception wy 
now taken away by 4 & 5 Anne, c.16. by which one Jointenat 

or Tenant in Common may have an Account againſt the 

other for receiving more than comes to his Proportion, &. 

and therefore when it appears here by the Declaration, the 

the Plaintiff and Defendant are Tenants in Common, it i 
ſufficient; without ſaying by whoſe Hands the Profits wer = 
received. Sed non allocatur; for per (ur, by the Statute oe Houle 
Jointenant or Tenant in Common cannot cy the other 

but as Bailiff; for by the Common Law an Action of Ac 

count lay not by one Tenant in Common againſt his Comps 

nion, but where there was an expreſs Authority given to tae Wi 

his Part of the Profits, and then he was chargeable as Bail, i in E. 

but now by this Statute he may be charged. If he receina | 

his Companion's Share of che Profits, though it be without bs i k fl 
Privity, yet he ought to be charged as Bailiff by the exprel 

Words of the Statute, and cannot be charged as Recener; aun 

and therefore, as the Declaration charges him as Bailiff, and 
allo as Receiver in declaring againſt him as Receiver, it ought 
to be ſhewn by whoſe Hands he received it, as it ought by 
the Common Law; and this being aſſigned for Cauſe of De- 


murrer, Judgment was given for the Defendant. 
1 


in Ey 


4 
ALS, **%\ 2 / 


/ 


D E 


4 Geo. 1. In C. B. 


Anonymus. 5 Caſe 151, 


enant 
AIM oy eg a 4 Os, by which the Fl ge 
v 4 [ clared that he was ſeiſed in Fee of an antient Meſſuage on an Inju- 


in London, in which there had been Time out of Mind Jzing dt 
m antient Light, and that the Defendant by erecting a new ſhews that 
Houſe contiguous to it, had ſtop'd up the ſame to his Di 2s 
mage, Nc. | I) what he 


might do, 
The Defendant pleaded Not guilty, and upon the Trial be- 2 gi- 


pu fore King C. J. at the Sittings after laſt Term it was given — om 
ale WY © Evidence, That by the Cuſtom of London every Citizen er Br 
Wh an antient Foundation may build a Houſe as high as 
une pleaſes; that the Defendant had an antient Houle conti- 
ores WY £2915 to the Plaintiff 's Houſe, and rebuilt it upon the antient 


Foundation and of the ſame Dimenſions, and that he ſtop 
up the Plaintiff's Window, which before was higher t 
the 3 Houſe; whereupon the Defendant had a 
Ver; Na > 


And Serjeant Darnel moved for a new Trial. 
Firſt, Becauſe the Cuſtom is not good. 
Scondly, If the Cuſtom be good, it ought not to be given 


n Evidence upon Not guilty. 
4 A As 


9 
8 
_ 
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As to the Cuſtom he inſiſted, that it was unreaſonable 

a new Building to ſtop another Perſon's Window, for Which 
there cannot be any good Realon given, and although ſuch 
Cuſtom be mentioned by Calthrop —— yet the Reaſons ther 
given for it are weak. Sed non allocatur. For the 
there was not diſallowed, and it was upon good Reaſons, ty 
by the Common Law every one may make what Erection he 
pleaſes upon his own Soil; then if one builds an Houſe Upon 
his own Soil, another may erect a Meſſuage upon his $1 
adjoining to it, and ſtop all his Windows which are toward 
his Soil. 1 Syd. And in a City where there are divers 2. 
tient Meſſuages it is reaſonable that if one raiſes his Hou 
higher than his Neighbours, that the other may at any Tine 
afterwards raiſe his Houſe as high as he pleaſes, and the a4. 
vantage or Diſadvantage is equal to one as the other ; then 
as to the Pleading of ſuch General Cuſtom, the Chief Ju 
ſtice ſaid that Evidence upon the General Iſſue had of [xe 
been allowed in many Cafes, which in former Times woult 
not have been admitted, and therefore in an Action upon the 
Cafe, which is founded upon an Injury done by the Defer- 
dant to the Plaintiff's Damage, every Thing which ſhevy 
that the Defendant did what he lawfully might do, may 
be given in Evidence upon Not guilty pleaded ; for thit 
proves that he had done no Injury; and a new Trial ya 
denied for theſe Reaſons. | , 


Marriott verſus Shaw & al. Intr. Mich. 
4 Geo. Rot. 400 or 343. 


Cafe 152. 


A 2 * was brought by John and Richard Marriott, quart 
tion ſuper 


— for ceperunt bona & catalla ipſor Richardi & Johannis (wk) 
three Penal- num dolium piperis Jamaici, quatuor al Dolia © un al par 


ties of five 


Pounds each, cell ſebi ad Valent', Ic. apud Mansfield, Oc. The Defendant 
for kun Rowland Shaw ut Conſtabularius de Mansfield in Com' Nott pred 


three Ha res, 


where it ap- bene advocat, and the other Defendants ut ſervien ipſus Row- 
pears es landi bene cogn, Oc. quia dicit quod 17 Of 2 Geo. apud 


done the | 
ſame Time, 4 Mans 
is bad, for | 

the Statute does not give five Pounds for every Hare, it being but one Offence, 


\ 
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ut Domini Regis ad Pacem, Oc. in Com pred" & dedit In- 
form ation prefat Fuſs quod | pred Richardus Marriott Tallow 
Chandler infra tres Menſes ut (vx) 15 Oct 2 Geo, adtunc ex- 
iſens perſona per leges Anglia minime qualificat ſeu allucat ad 
"Modiend' aliquem canem leporar ad occidend & deſtruend feras, 
ie, apud E. in Com præd un canem lepor ad occidend & de- 
fend feras, apud C. in Com præd un al canem leporar 
ud occidendum & deſtuenrdum feras illicite cuſtodivit contr' form 


Marriott apud E. & C. præd eodem 15 die Oct uſus fuit cani- 
bus pred & cum eiſdem canibus un leporem apud E. pred & duos 
pures apud C. pred” eodem 1 5 Oct illicite interfecit contr form 
gat in hujuſmodi caſu edit & prouiſ, & ſuperinde poſtea, (vix.) 
pred 17 Oc 2 Geo. quidam C Palmer & C. D. exiſten teſtes 
credibiles, Wc. depoſuer quod pred R. Marriott 15 of tunc 
exiſtens perſona minime qualifitat un canem lepor apud E. & 
us al canem lepor apud C. illicite cuſtodivit contra form” Stat“, 
' pred R. Marriott ditto 15 die Od un leporem bud E. 
pred & duos lepores apud C. pred' illicite interfecit, Oc. ſur 
per quo præd R. Marriott poſt ſummonitionem, Oc. coram pre- 
u Juſt comperuit, Tc. & quia, Oc. prefat Juſt conſtitit 
ud prefat R. Marriott fuit culpabilis, Tc. ideo cons quod præd 
N. Marriott convict eſt de præmiſſis, &c. Record cujus Con victio- 
nis Dominus Rex in Cur” Domini Regis coram ipſo Rege nuper 
certis de cauſis mitti fecit, prout per Record' ill, Cc. 


And the Defendants ulterius dicunt quod 7 Jan. 2 Geo. pred 
J Digby tung Juſt”, Tc. de & ſuper præmiſſ fecit quoddam Mar- 
rant in ſcript Conſtabular de Mansfield direct ad levand de bo- 
nis © Catallis pred' R. Marriott 2 5 l. per ipſum ut prefert 
forisfa&®, virtute cujus Warranti 9 Jun 2 Geo. pred' Rolandus 
Saw. tunc Conſtabular © præd Chr. & Fos ad requiſition & 
in auxilium pred Romlandi ceper” bona C catalla, Oc. ad le- 
vand de medietate præd R. Marriott 151. de præd 25 l. pro 
tribus Offenſis, vix interfectione trium leporum pred p de pred 
qunque offenfis unde præd R. Marriott convict fuit. 


The Plaintiff in Bar to the Avowry ſays, quod dicto 15 
0" & aue & continue poſtea, &c. idem R. Marriott ſeifis fuit, 
— 


Oc. 


Hasel pred William Toone ven coram- 7 Dighy £ Ar un : 


Sar in bujuſmodi Caſu edit & proviſ”, quod pred' Richardus - 
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Oc. ur de feodo in ſuo proprio jure de & in terris & tenenen 
in D. in com pred clari annui valoris 100 J. per n 
ultra, ac ed ratione tempore quo, Tc. fuit perſona per legen ly 
jus Regm qualificat”, Vc. unde pred x Digby ante convifliny 
pred, Tc. notitiam habuit, & quod convictio illa omnino way i 
lege exit, & hoc, Oc. 


The Defendants in Reply dicunt quod pred' F. Dighy non l. 
buit notitiam, c. 


To which it was demurred; becauſe the Defendants 95 
verſe a Matter not alledged, not traverſable, not triable. 


The Defendants join in Demurrer. 


It was argued by Serjeant Pengely for the Plaintiff, and Sr. 
jeant Cheſbyre for the Defendants. | 


And it was inſiſted for the Plaintiff, firſt, That the Def 
dants ought to juſtify, and not avow, for Rowland Shaw tock 


the Goods but as an Officer, and had not any Intereſt in 


them. 1 Roll. 319. $.4. 318. L 45. 320. L.5. 2 Co. 436, 


To which it was anſwered, that in the Caſes cited the 
Defendant could not avow or juſtify, at his Election; but i 
he juſtifies, he ſhall not have a Return; ſo reſolved 3 Le, 
204. And this ſeems to be but Form, which ſhall be aide 
upon a general Demurrer ; as if a Defendant avows, where 
he ought to make Conuſance, it is but Form. 2 O0. 372. 
And here an Avowry ſeems more proper ; for the Defendant 
ought to levy by Diſtreſs and Sale, and therefore ought to 
have a Return, that he may ſell. 


But as to this Point the Court determined nothing, 


Secondly, That after the Conviction ſhewn the Defendant 
ſaith, Record cujus conviction Rex nuper cert de cauſis coran 


juſt de B. R. mitti fecit, whereby the Conviction was ſuſ- 


pended. To which it was anſwered, that the Conviction was 


19 Oct. 2 Geo. the Warrant upon it 7 Fan. 2 Gep. and the 
* 1 laration 


—— 


— q 
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"—laration was Mich. 4 Geo. then when the Defendant ſays, 

nini fecit, this refers to the Time of the Plea, not to 
he Time between the Warrant and Convidion, which was 
two Years before; but by 5 Ann. 14. a Certiorari does not re- 


grain Execution but where Security is not given for Pay ment 
of Colts. 


Thirdly, That the Conviction does not ſhew five Offences, 
vet the Warrant ſays, that he hall pay 2 5 1. and thereupon 
he Defendant levied 1 5 J. de pred” 25 l. for three Offences de 
offenfs pred, (viz) pro interfection trium leporum pred'. To which 
it was anſwered, That the Conviction ſays, that the Juſtice was 
\formed, and the Witneſles depoſed, quod R. Marriott 1 5 Of. 
» Geo. apud E. cuſtodivit canem leporar ad occidend & de- 
fruend' feras, quod cuſtodivit apud C. un al canem leporar ad 
xcidend', c. contra form ſtat”, quod eodem 1 5 Oct uſus fuit ca- 
nibus pred & occidit un leporem apud E. præd & duos af lo- 
pores apud C. contra form ſtar. Then the Warrant commands, 
that they levy 25 J. fic ut prefert forisfact, and the Defen- 
dant levied 15 J. de præd 251. pro tribus offenſis de olfenſis 
pred, (vid) pro interfection pred trium leporum; and there- 
fore the Conviction has determined that there are five Of- 
fences, and then the Conſtable may levy for any of the Of. 
fences; for tho all the Offences are compriſed in the ſame 
Conviction, it ſhall be a ſeveral Conviction for every Offence, 
and the Officer may levy for a Part, tho not for all; and if the 
Juſtice had determined theſe to be five ſeveral Offences, tho 
they are not, this is Error in the Juſtice; but the Officer 
ſhall not be liable for the Miſtake of the Juſtice, where the 
Thing is within his Juriſdickion. 


Fourthly, That the Plaintiffs are Partners, and the Defen- 
dant took the Goods of both of: them. | 


To which it was anſwered, that he muſt take the Goods of 


both to levy out the Moiety of one Partner. 1 Salt. 392. 
How. 17 z. 


As to the Matter of Law, it * inſiſted, that the Plain- 
tiff m Bar to the Avowry ſays, that he had 100 l. per an- 


4B num 
5 


— — 
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num at the Time of the Offence and Conviction, and for 9 


Reaſon was qualified, &c. of which the Juſtice had Now. 
and if he was qualified, which is now admitted by the D. 
murrer, then the Juſtice had no Juriſdiction of the Subj 
Matter; and if the Thing be out of his JuriſdiQion, the 00 
ficer ſhall not be excuſed, for all the Proceeding is null a f 


void, & coram non judice. 


To which it was anſwered, that here it was alledged in dt 
Conviction, quod fuit perſona minime qualificat', and then i 
he does not alledge bis Qualification, and inſiſt upon it at th 
Time of the Conviction, or when he appeared before the Ju | 
ſtice, he ſhall not plead it afterwards to maintain his Ad 
againſt the Conſtable. | 


If a Cauſe in an inferior Court be alledged infra juriſdiftin 
Cur”, though it be out of the Juriſdiction, if the Defendant 
does not plead to the Juriſdiction he ſhall not have a Prob- 
tion afterwards. 1 Vent. 88, 181. 1 Sid. 464. Raym. 139. 
2 Mod. 27 1. Nor can it be alledged for Error in Fact. 1 Jem. 
236. Nor ſhall he have an Action upon the Statute of V. . 
35. 2 Inſt. 230. So Treſpaſs lies not againſt the Officer, 
reſolved 2 Mod. 58, 196. tho' Plaintiff pleads, that the Cauſe 
of Action aroſe out of the Juriſdiftion. Luz. 93 5. 1 Sak. 281, 
But Eſcape lies againſt an Officer, though he knew the Matter 
aroſe out of the Juriſdiction. 7 Ann. C B. Higginſon verlus 
Cheif. | 


{cilicet 


cuidan 


But afterwards the Court gave Judgment for the Plaintiff 
upon the third Objection, without determining the Matter of 
Law; for that by the Conviction there is not any Number 
of Offences alledged, for he is convicted ſuper premiſſis, and 
it appears that it was only one Offence ; for the Statute does 
not give 5 I. for every Hare, and all was done the ſame 
Day, and ſo was only one Offence. | 

N 


Philips 
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Philips VET. Smith. In the Exchequer- c 53; 


© EI 


Chamber, 11 May, 3 Geo.” © 


A Writ of Error was brought in the Exchequer-Chamber Tender, that 

upon the Statute 27 Eliz, on a Judgment in B. R. Trin. — 
2 Geo. Rot. 46 5. in an Action of Debt, in which the Plains pay what 
til declared againſt the Defendant Bailivum burgi de Iuelcheſter 3 & 


„ om 0 eo, videlicet cum villa de Foe a Poll, till 
in com Somerſet pro eo, et, quod 4 lebeſter + Poll, til 


of. aniqu' burg, quodque duo burgenſes ejuſdem burgi ad quods demands 
let Parliament Domini Regis & anteceſſor ſuor Regum & Re- ſomething 

, . , . | * certain, held 
ginar” Ang! ad veniend a tempore cujus, Te. electi fuer ac eligi a good Ten- 
conſuever” per burgen & inhabitan ejuſdem burgi en ea parte voces der. 
& ſuffragia baben, cumque quoddam breve Domini Regis nunc ex- 
ra (anc ſuam apud Weſt in Com Midd' 17 die Fan anno Regni 
ſui primo, gerens dat eiſdem die & anno, emanaſſet vic Som 
rell per quod, c. prout breve, c. quod quidem breue poſtea, 
ſilcer, 25 Jan primo Geo. apud Tvelcheſter pred' deliberar fuit 
adam J. T. adtuns vic Som præd exiſten' in forma juris exe- 
quend', Virtute cujus brevis idem vic poſtea, ſcilicet, dicto 26 Jan 
primo Geo. ibidem fecit quoddam precept ſuum in ſcript figillo 
offiii ſui vic figillar' ballivo dicti burgi de Tvelcheſter in cum 
pred' direct, de & pro election infra burg ill daor burges' 
lugi pred ſecundum formam & effect præd brevis, quod quidem 
precept” poſtea, ſcilicet, dicto 26 Jan primo Geo. apud Ivel- 
cheſter pred” deliberas fuit prefat' Tho' Smith tunc ballivo 
burgi ill exiſten', cui quidem ballivo, execut', Cc. Virtus cujus 
precepti poſtea, ſcilicet, 2 Feb. 1 Geo. apud Tvelcheiter pred' 
proceſſ” fuit ad election duo burgen' pro codem burgo de 'Foel- 
eller ad idem Parliament” veniend ſecundum formam & effec- 
tun brevis pred, & ſuperinde idem E. Philips & quidam . 
Miles, W. B. ar & J. H. Ar. fuer U ſterer candidat ad elec- 
tion, Cc. Et pro manifeſtation election ill numerat capit, Au- 
{lce a Poll, ſuffragan” ill de hujuſmodi election per quoſdam 
trum requifit exiſten, adrunc & ibidem-in ſcript capita & habita © 
ſuit coram præfat T. Smith tunc ballivo burgi ill exiſten, & 
e idem T. Smith eandem numeration capit adrunc & ibidem re- 
it & habuiz, & pot numeration capit ſulfragan de, in & 


pr 0 


— 
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o election capt & habit”, ac finit, ſcilicet, 10 Feb! primo g 
apud IvelcheSter pred idem E. Philips requiſivit pred J. mig 
balltvum burgi pred tunc exiſten ad deliberand eidem E. pj; 
copiam numeration” capit', Ang! a Copy of the Poll, ſuffrazas 
de eadem election capt, Q adtunc & ibidem parat fuit & obtul 
ad ſolvend prefat J. Smith aliquam rationabil denarigy ſuns 
mam pro ſcription inde quam ipſe proinde requireret, pred ian 
T. Smith ballivus burgi pred wt prefert' exiſten, cui e Nenn 
precept pred de election burg en ut præfert adt unc pertinui 
debit officii ſui ballivi ejuſdem burgi in hac parte ac ſlat in j, 
juſmodi caſu edit: © proviſ” minime ponderans, Oc. adrun t 
po$tea non deliberavit eitdem E. Philips coptam, Cc. ſed il? 1 4. 
liberare adtunc & poſtea voluntarie penitus recuſavit, cont for 
ſtat ill, per quod, Cc. | 
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The Defendant pleaded Nil debet, and thereupon III 
was joined. | 


Upon which a Venire facias was awarded and continue! 
per Vie non mifit breve till 1 5 Mart, and then a Venire fe 
cias was awarded returnable Oct pur. 


But the Venire taken out was teſted 2 3 J returnable 08 
pur, upon which 2 DiStringas iſſued, omitting the Word 
(vic) in the Direction of the Writ. Upon the Trial at the 
Aſſizes there was a Verdict for the Plaintiff, and Judgment 


thereon. 
And now there were theſe Errors aſſigned. 


Firſt, That the Plaintiff's Attorney had no Warrant dt 
Attorney. | 


Secondly, That there was no Ven facias, as is ſuppoſed by 
the Record. 


Thirdly, That there was no ſuch Writ of Di8tringas. 
Fourthly, That no Bill was filed which warranted the De 


claration and Judgment. 
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* ſchly, The general Error, that the Judgment was for 
10 mk whereas it ought to have been for the Defen- 
90 Jant, And upon a Certiorari returned it that the 
brut 
ay That the Warrant of Attorney for the Plaintiff was, E. Phi- 
ecu WY 27, 5 1 ſuo H. O. attorn ſuum uſus T. Smith balliuum burgi 
nut, ae IvekheSter . | | 
in by | Bak | 
ic te That the DiStringas was Georgius Dei Gra Somerſet ſal tem, 
id. omitting (Lic). Tbat the Bill was filed Paſch. 1 Geo. without 
ſan a Continuance entered till Paſch. 2 Geo. when the Declara- 
72 tion was entered upon Record. 
Iſſue After Error aſſigned as before mentioned, the Court of 
King's Bench was moved, that the Record might be amended. 
mel BY Fit, That in the Warrant of Attorney the Word Bugi 
ebe made Burgi; for the Warrant of Attorney was not filed 
till Trin. 2 Geo. though the Bill was filed P. 1 Geo. and the 
Declaration was Paſ. 2 Geo. and it is ſufficient that the War- 
0 rent of Attorney be filed in the ſame Term in which the 
Word lie was joined, and therefore the Warrant of Attorney here 
the vs filed in due Time. By the Statute 32 H. 8. 30. All 


Perſons ſhall deliver their Warrants of Attorney to be enteted 
on Record, c. in the fame Term when the Iſſue is en- 
tered, Cc. | 


Then the Warrant of Attorney here not being filed till 
Tin. 2 Geor, and the Plaintiff having before appeared and 
declared by the ſaid H. G. his Attorney againſt the Defen- 
lant IT. Smith ballreum burgi de TvelcheSter, it appears that 
f. O. was his Attorney againſt the ſame Tho. Smith balliuum 
Mrgi de Ivelcheſter, and therefore when the Entry is po 10 
jw f C. attorw' fuum werſus Tho. Smith ballroum bugi de Ivel 
eſter, this was a Miſpriſion of the Clerk, who wrote Bugi 
br Burgi, and ought to be amended by the Record, in which 
tte Entry was well made. 


4C And 
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And though it was objected that the Bill and the Dec: 
tion were ſubſequent to the Warrant of Attorney, and the l 
fore the Entry cannot be amended by them, yet it wa , 
mended. | 


| Secondly, That the Teſte of the Venire facias which w, 
23 Fan. ſhould be amended and made 28 Nov. for the 75 
nire facias was awarded by the Court 15 Mart which wa 
the laſt Day of Mich. Term, and this was a Warrant to ti 
Clerk to make the Writ bear Teſte the {ame Day, and if h. 
did not do it, his Miſpriſion ſhall be amended by Stat. 9 Hf 
c. 12. which enaCts that Judges may examine, and in af 
firmance of Judgment amend what to them ſeems the Mi. 
priſion of the Clerk in any Proceſs, c. and therefore wher: 
a Venire was telted after the Return of the Writ, (uz) 
12 Feb. which was the laſt Day of Hil. Term, and- the 
Return was 15 Hil it was amended, Telv. 64. 2 Cr. 441, 
Cro. Car. 38. after a Writ of Error m the Exchequer Chan- 
ber on a Judgment in an Action of Debt. 


So if a Venire be teſted the Day before Iſſue joined or Pte 
pleaded, it ſhall be amended, for the Roll was the Warrant for 
it. 2 Cro. 64. 7 


So if the Teſte be the ſame Day with the Return, ſo nil 
Mo. 599. 2 Brownl. 102. 

So if the Teſte be upon a Dies non Juridicus, as upon 3 
Sunday, as is reſolved 2 Cro. 64. Cro. Elix. 18 3. Mo. 684, 
Cro. Elix 203. 2 Go. 162. 

Or if it be teſted on a Day out of Term. Cro. Elx 203, 
467. Mo. 465.  Noy 57. 

80 where the Return of the Venire was not made purſuant 


to the Award on the Roll, it was allowed to be amended. 
Cro. Car. 38. 1 Roll. 200. pl. 35. Ow. 6. 2. 


I And 


nd 
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And though it has been adjudged, that where the Venire 
i teſted either before the Bill filed, or before the Iſſue, or 
deore the Plea, or after Judgment, that this ſhall be aided by 
'he Statute of 32 H. 8. as a Miſconveying of Proceſs, and 
hat the Court will not intend it to be the Venire in the 
{ime Cauſe. 2 Cro. 458. Cro. Car. 90. Cro. Ex 767, 820. 


Hard. 32 l. 


Yet by the other Caſe it appears that it may be amended, 
ind there is no Authority to the Contrary, that in ſuch Caſes 
r ſhall be aided by the Statute of Feofails, and need not be 
amended ; in other Cafes it is uſual to amend Writs by the 
Roll, as where the Diringas omits the Day and the Place 
of the Aſſiſes, 3 Mod. Fackſon ver. Warren ; ſo where 
1 Heri facias on a Judgment in Hill. 27 Car. 2. was teſted 27 
Feb. 26 Car. 2. it was amended, though the Execution might 
be varied by it, 2 Jones 41. and after the Court had conſi- 
dered of it, it was amended by a. Rule of Court. 


Thirdly, That the Diſtringas might be amended, for the O- 
miſhon of the Word (Vic) was but the Miſpriſion of the 
Clerk, for the Venire was awarded and directed Vic Somerſet, 
and upon this a Panel of the Jurors was returned; then this 
Writ of Diſtringas commanded quod Di$tringas the ſame Per- 
ſons, who were returned upon the Panel annexed to the 
Tenire, ad comparend apud Meſtm nifi Fudices Aſſiſ” prius 
qud Taunton in Com tuo venerint, Gc. which was the ſame 
if the Writ had been directed Vic Somerſet, for this can 
not be directed to any Sheriff but of the ſame County, 
nd the Clerk ought to have made the Diſtringas agreeable-to 
the Venire; for when the prior Proceſs goes to the Sheriff of 
ver et, the ſubſequent Proceſs ought to go accordingly. Where 
iVemre was awarded to the Sheriff, omitting the County, yet 
t was amended, for where the Iſſue ariſes in a County where 
the Action is brought, the Venire ought to be to the Sheriff 
« che ſame County, and the Omiſſion is but as Miſpriſion 
« the Clerk. Tæ/ u. 69. So where in a Venire (Vic) was o- 
mitted, as here. Cro. Car. 595. 1 Roll. 205. pl. 12. So 
Where the Venire was Vic Warwick, and the Diſtringas was 

i Vie 
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vic Notting which is another County, it was 


3 Mod. 78. And it was inſiſted that there is no Reaſon 0 

enying the Amendment becauſe this Action is founded dba 
a Penal Statute, for though it is true that the Statute 2 Hf 
cap. 12. excepts Appeals, Indictments for Treaſon or Fly, 
and Outlawries for the ſame, and that the Statute 32 H. 
aids only in Actions or Suits at Common Law, and 18 xz | N 
extends not to Actions or Informations on any Popular a 
Penal Statute, and therefore every criminal Proſecution; 
out of the Statute of Jeofails ; yet Actions remedial, thy 
founded upon Penal Statutes, have been allowed the Benet 
of thoſe Statutes ; and therefore in an Action qui tam, &. 
upon 31 EM, for ſelling Horſes in Smithfield not tolled, | 
was {aid that a Diſcontinuance ſhall be aided by 32 H. 8, zo. 
3 Lev. 375- 


do in an Action qui tam upon the Statute of Uſury it us 
allowed by Holt C. J. that the Information by the Party + 
grieved ſhall be within thoſe Statutes, though not common 
Informations. 1 Salk. 324. | | 


So Debt upon 2 © Edw. 6. was allowed to be amend. 
ed. Cro. Car. 275, 278. Jones 302. 1 Noll. 202. pl.. 
1 Roll. 205. pl. 3. So an Action qui tam, Uc. upon the 
Statute of Minton, 1 Roll. 203. pl. 12. 1 Brownl. 156, and 
afterwards upon Conſideration the Court allowed the Diltrings 
to be amended, | | 


Fourthly, That the Continuances be entered upon the Bil 
which was filed Paſch. 1 Geo. and nothing done afterwards 
till Trin. 2 Geo. when the Plaintiff declared, and the Defens 
dant pleaded to Iſſue, and Iſſue was joined. 


For the Continuances by the Courſe of the King's Bench 
heed not be entered before Iſſue joined, but any Time be- 
tween the Iſſue and the Judgment is ſufficient ; and if they 
be not entered before ] nt, it is the Fault of the Clerk, 
which may be amended. 1 Roll. 199. pl. 27. Sir Geo. Trencher. 
Bo after Error brought. 1 Roll. 205, pl. 6. And at firlt the 
Court doubted, becauſe Continuances are the Act - - 

I N | 


h may be amended at any Time before, Judg- 
the fame Term that Judgment is given, but 


1 
Court, whuc 


TN wb b. Blackmore's Cal 
"ot after. 8 Co. 155. 5. Blackmores. Cale. Style 339. 
Fr Friend ver- Baker. But after Conſideration the Court was 
fn 2 of Opinion that it might be amended, for it appears that 
elom, Continuances may be entered at any Time before Judgment, 
0 . and if they are omitted it is the Fault of the Clerk, which 
. all be amended before Judgment by the Common Law, 
0 Lev. 431. and every Thing which was amendable before 
On x the Judgment by the Common Law may be. amended after 
Ne ſudgment by the Statute of Feofails, and Pratt Ch. J. ſaid 
8 that they had inquired into the Courſe of the Common Pleas, 
4 : and were informed that after Judgment they were entered of 


Courſe by the Clerk, unleſs reſtrained by Rule of Court; ſo 
they are always amendable of Courſe in the King's Bench. 


And there ſeems to be a Difference where. there is a 
Miſentry of a Continuance and where the Entry is omitted, 
$ Co. 156. b. the Continuance was per Fur inter B. © C. 
(which: was between Tenant and Vouchee) in ſuch a Plena 
jonitur in reſpect, whereas it ought to be Fur” inter W. & C. 
quem. B. vocavit ad Warrant, and it was amended by the 
Court. 


80 Kyle 334. The Continuance was from Paſch. to Mich. 
kaving out a Term. i ee -; thee | 


80 Cro. Eliz, 618. Telu. 155. where the Continuance 
vas given to a Stranger or to one who did not appear. 


N 


But the Court agreed | it to be. amendable when the Conti- 
nuance was given to one where it ought to be given to two. 
(ro. Eliz. 618. | 


do after Verdict. Cro. 211. 2 Mod. 216. SO Continu- 


ey ances upon a Fieri facias or a Latitat. 1 Syd. 53, 359. 

rk | | 4 | . 
Sy And upon the General Iſſue aſſigned, Exception was taken 
he to the Declaration. a | | 
he = 

, 4D Firſt, 


hs — 
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Firſt, Becauſe it is {aid quod Villa de Tvelcheſter eſt antiqny 
Burgus, & duo Burgenſes de tempore cujus, Tc. electi fur 1 
eligi conſuever per Burgen & Inhabitan', Oc. and doth ng 
ſay that it is a Borough Time out of Mind, Q'. nor 4g 
it alledge any Preſcription in the Corporation to ſend Burgel. 
ſes. To which it was anſwered, that where Title is not made 
to the Thing itſelf, but to a Privilege or Liberty within i, 
it is ſufficient to lay quod eft _ Civitas, Villa, Oc. with 
out ſaying de Tempore cujus, Oc. as where a Modus den. 
mandi was alledged for Lands in a Park, it is ſufficient toſy 
quod fuit antiquus parcus, Hob. 44, 118. otherwiſe it i, f 
Title was made in a Quo Warranto to the Park itſelf 80 i 
a Man makes Title to an Office, he ought to preſcribe for i, 
but if he makes Title to any Thing appendant or incident to 
the Office, it is ſufficient to ſay Quod eſt antiquum Offciun, 
to . 2 tt OF 


In this Caſe it is but an Inducement to the Action, which 
is founded upon a Refuſal to deliver a Copy of the bol, 
and the mentioning the Title to ſend Burgeſſes to Parliament 
is not neceſſary, for it could not be traverſed in this Addion, 
and therefore it would have been ſufficient if he had be- 
gun the Declaration Quod cum per quoddam breve Domini Re 
gis intra Cauc, c. as in an for a falſe Return upon 
an Election for Members of Parliament. Lw. 82. 


In an Action for refuſing a Poll at an Election for Bridg- 
maſter, it was faid as here, Quod Civitas Lond eſt amiqus (i- 
vitas, Tc. and hath uſed Time out of Mind, &c. to elect 
two Officers called Bridgmaſters, c. 2 Vent. 25. 


Secondly, It is ſaid duo Burgenſes eligi conſuever, Cc. but 
the Declaration doth not ſhew that the Plaintiff was 'a Bur- 
gels of the ſaid Borough, and if he was not, he was not qua- 

| lified to be elected. But it was anſwered, that the Deck- 
ration ſaith that a Precept was delivered to the Defen- 
dant, cui executio, Ic. pertinuit, Tc. cujus precepti pretext 
idem Def ad Eleftion' dior Burgenfium pro-codem Burgo 4 
I ce 
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ot, quod; the Plaintiff and three others were Candidates ut 
4 dl, duos Burgenſes eligerent: 13 


Thirdly, The Right of Election is alledged to be per Buy- 


mnſes & Inhabitan', and it is {aid quidam Burgenſes pro quer 
, they were Inhab 


ſerati ſunt, but it does not a that 
ce it was — — it was ſaid quod quidam 
Burgenſes in ea parte voces & ſuffragia habentes, but it was not 
neceſſary to ſhew how the Election was, for the Right of E- 
lection was not in Iſſue. | 


Fourthly, It is not ſaid that Notice was given of the 
Time and Place of Election. | | ö 


To which it was anſwered, That the Words in the Writ 
of Summons, Proclamatione facta de loco & tempore pred, re- 
te to the Election of Knights of the Shire in the County 
Court, and though the Statute — V. z. requires that the 
Officer in a Borough, Q@. give Notice of Election, yet it is 
not neceſſary in this Declaration; it is the Duty of the Officer, 
and he ſhall not excuſe himſelf by his own Neglect. 


Fiſthly, That it doth not ſhew any Demand of the Copy 
of the Poll taken at the Time of the Election; for it ſays 
Qu requifroit Copiam, Mc. de eadem Electione capt', which 


myght be, though it was not taken at the Time of the E- 


lection. = 


To which it was anſwered, That it is exprefly ſaid that he 
took the Poll at the Election, quod poſt pred” capitum numeras 
im, Anglice Poll, ſuffragan” de, in & pro Elections illa capt, the 
Plaintiff requiftvit copiam ſuffragan de eadem Eleftione capt”, and 
do other Poll is mentioned, therefore it is neceſſarily to be 
ntended that the Demand was of a Copy of the Poll taken 
a the ſame Election. | 

* _ 

Sixthly, That there was no Tender of any Sum certain 
for the Copy of the Poll, but that the Declaration only lays 
that the Plaintiff parar fuit & obtulit ad ſolvend Def ali 

quam 
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quam rationabilem denarior ſummam pro ſcriptione inde a 
ipſe requireret. | 


That in pleading -a Tender of Amends they ought to ter, 
der a Sum certain, and ſhew the Sum tendered, for an 
can't demand any Sum, for if he demands more than is tea 
ſonable he will be liable to be indicted for Extortion, 1. 
therefore it would be unreaſonable to ſubject the Officer toj 


To which it was anſwered, That the Words of the Stay; 
are Paying only a reaſonable Charge for Writing thereof, and there 
fore the Officer ſhall give the Charge, and make a Deman 
of what he thinks reaſonable before the Plaintiff can Pay it: 
and ir would be impoſlible for the Plaintiff to tender ay 
Thing certain before he has the Copy, for the Charge vas 
according to the Difficulty and Length of the Writing, and 
the Plaintiff cannot put a Price upon another Perſon's Lz 
bour. This Clauſe was deſigned for the Benefit of the Office, 
and therefore he ought te do the firſt Act, and make a Ds 
mand before the Plaintiff can know what he ought to pay; 
and if it be a Condition precedent, then it ſhall be intendel 
that it was proved that he did all that was neceſſary for br 


to do to maintain his Action, otherwiſe there could not hare 


been a Verdict for him. And the Court made no Difficulty 
as to any of the Objections, but with regard to the Tender; 
but upon talking a little together, they agreed the Tender 
was good, for till the Officer demands ſomething, or deliven 
a Copy of the Poll, the Party cannot know what to tender, 
As where there is a Demand of a Copy of a Commitment, 
Nc. upon the Statute 3 1 Car. 2. it is only to lap 


that he was ready to pay for it; and the Judgment was a 


firmed by all the Judges, and afterwards ic was affirmed n 


Parliament. 


1 
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. White ver. Cullin. c 
* Vrit af falſe Judgment was brought upon a Judg- A Limita- 
* A ment in Ejectment given in the Court of Havering dc take and 
D. ate Bower in (om Eſſex, being a Court of Antient enjoy the 
we Demeſne of the Manor of the King, in which White declared Eftate > png 
ah: on the Demiſe of Carew Harvey, alias Mildmay, for one Meſ- an pores 
bn ſuage, one Barn, one Garden, one Orchard, forty Acres of Deceaſe to 
ber WY Lind, forty Acres of Meadow, and fifty Acres of Paſture, te Heir 
Ty their Appurtenances, in Hornchurch infra juriſdiction Cur”. Body, would 
dr; pon Not guilty pleaded; at the Trial the Jury by Conſent gas. Tal 
Th found a ſpecial Verdict to this Effect: where no- 
' , | thing appears 
wers that explains the Teſtator's Intent to the contrary; otherwiſe not. 
ent, That Francis Harvey, al' Mildmay, Eſq; was ſeiſed in Fee 

ſap BY the Lands in Queſtion, (which were the Antient Demeſne 

. (che Crown) and by his Will dated 26 J 1701. deviſed to 

| in WW eldeſt Son (who was Leſſor of the Plaintiff) two Fields for 


Lite, and after his Death, I give thoſe two Fields to the. Heir 
Male of bis Body lawfully begotten, during the Term of his na- 
tual Life; and after the Death of ſuch Heir Male, I give the 
ſud Fields, and all the Lands and Tenements not ſold by my 
Executors and Truſtees, to my Son Francis Mildmay during his, 
Liſe; and to the Heir Male of his Body lawfully begotten, du- 
ring the Term of his natural Life; and for Want of ſuch Heir 
Mae, I give thoſe two Fields and all my Lands not ſold, &c. to 
| 4 E WAH 
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my Son Carew Mildmay during his Life; and after his Deg 
10 the Heir Male of his Body lawfully begotten, during the 1 
of his natural Life; and for Want of ſuch Heir Male, j gite , 
ſaid Fields and Lands amongſt all my Daughters which |}, , 
alive at my Death. 


— 


And by another Clauſe in the ſaid Will he deviſes the 
Lands in Queſtion by theſe Words, (vi) I give 10 1 Sn 
Frank Mildmay my Farm called Eaſt-Houſe Farm, &c, 20 610 
the Rents and Profits thereof during the Term of his nam 
Life, with Power to make a Jointure of all or Part if he Gut 
marry; and after his Death and Jointure, if any be made 5 
the Heir Male of his Body lawfully begotten, during the Term o 
his natural Life; and for want of ſuch Heir Male, I give th 
ſaid Farm to my Son Carew Mildmay daring his Life; and after 
his Death, I give it to my Grandchild Carew Mildmay during 
his Life; and after he gave it to his Grandchildren Eden 
and Richard Milamay, equally to be divided. 


The Jury further found, That the Teſtator died leaving 
Carew Mildmay his eldeſt Son, and Francis his ſecond Son; 
that the eldeſt Son, at the Time of the Will made and 
the Death of the Teſtator, had Iſſue Carew, Edmund and Ri. 
chard, but Frank the ſecond Son was not married, nor had 
any Iflue ; that Frank Mildmay entered, and by Deeds d 
Leaſe and Releaſe dated 9 & 10 July conveyed the faid Lands 
called Eaſi-Houſe Farm, to Robert Coleman and his Heirs, to 
make him Tenant of the Freehold, againſt whom a Common 
Recovery might be had, to the Uſe of Frank Mildmay and his 
Heirs; and afterwards, at the Court for the Manor of H- 
vering atte Bower 22 July, upon Writ of Right Cloſe teſted 2; 
Fan. a Recovery was ſuffered, in which Frank Mildmay vis 
Vouchee, who afterwards by his Will dated 8 March 17 14. de- 
viſed the {aid Lands to his younger Brother, &c. and died; 
the younger Brother entered and was ſeiſed prout lex poſtulat; 
upon whom Carew Mildmay the Leſſor of the Plaintiff en- 


tered, and demiſed to the Plaintiff; and if, Oe. 1 
The common Error was aſſigned, and the principal Que- * 


ſtion upon this ſpecial Verdict was: 
I 


If 
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If by this Deviſe tO Frank Mildmay * Was Tenant in 
Tail, or for Life only? 


For if he was only Tenant for Life, his Recovery is of no 
Avail, and the Leſſor of the Plaintiff will have a good Title; 
ic if he was Tenant in Tail, his Recovery has barred, or 
ic leaſt diſcontinued the Remainders limited by his Father's 
Will, and then the Leſſor of the Plaintiff has no Title or 
Entry. 1 held, that the _— Recovery barred the In- 


tal. Kit. 97. | 
I argued, that by this Deviſe of Francis Harvey, al Mild- 


may, bis Son Frank Mildmay had an Eſtate-tail; and for the 


better apprehending this, it will be neceſſary to conſider the 
Words of the Deviſe. - 


If the Deviſe had been, I give to my Son Frank Mildmay, 
and to the Heir Male of his Body; this would without Que- 
ion have been an Eſtate-tail, though the Word Heir is in 
the ſingular Number; for the Word Heir is Nomen Collecti- 
um, and comprehends all the Heirs which ſhall defcend from 
his Body; and ſo it was agreed by all the Juſtices in the Cafe 
of Clark ver. Day, Cro. Elia. 313. Owen 148. though in the 
principal Caſe there the Court was devided. 


In a Conveyance at Common Law thoſe Words make an 
Eltare-tail. Co. Litt. 22. 4. cites the Caſe 39 Aff. 20. where 
the Grant was to Baron and Feme & uni hered de corpore ſuo 
wocreat”, & uni hered' tantum, Ic. In an Aſſiſe brought by the 
Donor againſt the Heir, who pleaded their Grant in Bar to 
the Aſſiſe, the Plaintiff inſiſted, that the Baron and Feme 
had but an Eltate for Life; but it was held by all the Ju- 


llices, that the Plaimtiff had no Cauſe of Aſliſe, and was 


nonſuited. 


So Reg. Jud. 6. a Scire facias was brought to execute 
2 Fine by the Heir of him in Remainder, where the Eſtate 


Vs rendered to R. for Life, and after his Death to G. and 
the Heirs of his Body, & f obierit fine herede maſculo de 


corpore 


«a 
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corpore ſuo procreat, remaneret to his Brother * U 


maſculo de corpore ſuo, Tc. | 


There is no Neceſſity to cite Caſes to prove that the Word 
Heir is Nomen Collectivum, many are mentioned in 2 Roll 4h 
253. 


Secondly, if the Words of the Deviſe had been, 7 gi 4 
my Son Frank, and to enjoy the Rents and Profits thereof durin 
the Term of his natural Life, with Power to make a Fointure i 
all or Part, if be ſhould marry # and after his Death and Jin, 
ture, if any be made, to the Heir Male of his Body lawfully jy 
gotten, without” ſaying any Thing more, this would hae 
been an Eſtate-tail. 


If there be a Deviſe to a Man for Life, and after h 
Death to the Heirs of his Body; it is fully agreed by the 
Law-Books, that this makes an Eſtate-tail. In Wild's Cale, x 
reported by Mo. 2 97. Popham ſays, that if there be a Deriſe 
to a Man for Life, and afterward to his Heir Male, thi 
makes an Entail ; and cites a Cale — Bend. 4 Eli. where it 
was adjudged, that a Deviſe to one for Life, and after his 
Death to the Men-Children of his Body, was held an 
Eſtate-tail. N cout 55 PEI ws 


Sandys's Cale, 9 Co. 127. was this, Merrick ſeiſed in Fee, 
and- having five Sons, William, Samuel, Thomas, Richard and 
Daniel, deviſed to his Wife for Life, and after her Death his 
Son William to have it; and if his Son William marry, and 
have any Male Iſſue, Cc. then his Son to have the Houle; 
if he have no Male Iſſue, Cc. to his Son Samuel in totiden 


verbis; and if Samuel have no Iſſue Male, then his Son The 


mas to have the Houle; if Thomas marry, having a Male 
Iſſue of his Body lawfully begotten, then his Son to have the 
Houle after his Deceaſe; if he have no Male Iſſue, then to 
Richard, and then to Daniel in the ſame Words; and if any 
of his Sons or their Heirs Male, Iſſue of their Bodies, go about 
to alien, Wc. the next Heir to enter, c. William and Su 
muel die without Iſſue Male; and it was adjudged, that Thv- 
mas had an Eſtate-tail; and therefore his Recovery — 

5 | thoug 
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—þ the Limitation Was, if Thomas marry, having: a 
denne, in the ſingular Number, and though it was Laid 


" ſuch Son (not Iſſue) ſhall have it after his Death; for 
Wor a the whole of the Words it appears that Richard was 
4 5 0 have it, but in Default uf Iſſue Male of Thomas. 


A Man Deviſes to R. his eldeſt Son for ever, and after his 
Neach to the Heir Male of his Body for ever, & pro defectu 
ala beredis maſculi (all in the ſingular Number) to E. his o- 
cher Son for ever, (for the Book is wrong printed, eldeſt Son, 


"+ whereas it ought to have been other Son) adjudged by this De- 
1 nile R. had an Eſtate-Tail, not for Life only. Trin. 1 1 Fac. 
ne 3. K. Veltins verſus Whiting, 1 Rol. Abr. 836. pl. 11. 

And it was adjudged without any Difficulty, that a Des 
by riſe to 4. for Life, upon Conditions mentioned in the Will, 
the and after his Deceale to the Uſe of the Heirs of his Body, 
3 makes an Eaſtate-Tail in A. though limited to him expreſly 
ſſe for Life only. Hill. 18 C19 Car. 2. C. B. Randal ver. Ely, 
his Cart. 171. | | : 
It 3 
his The Cale of King and Melling, 24 Car. 2. is ſtronger ; 

Rebert Melling deviſes to his Son Barnard Melling (who had 


then a Wife named Elizabeth) for Life,: and after his Death 
in theſe Words, (viz.) I give the ſame to the Iſſue of bis Body 
lawfully begotten on the Body of any ſecond Wife he ſhall happen 


e, 
d to marry, and for want of ſuch Iſue, to my Son John Melling 
is and his Heirs, provided Barnard may make any ſuch ſecond Wife 
d 4 Joimture which ſhe may enjoy for her Life; in this Caſe it 


was ſtrongly urged, that the Devile being to Barnard expres 
ly for Life with a Power to make a Jointure, that Iſſue 
being a good Name of Purchaſe, comprehending all the Ii- 
ſue of the ſecond Marriage, to which the Teſtator $ to 
hare an equal regard, and that they ſhould all take; if it be 
taken to be a Name of Purchaſe, Barnard by this Deviſe 
{nall take only an Eſtate for Life with contingent Remainder 
to the Iſſues of the ſecond Marriage in Tail; Remainder to 
Join Melling in Fee; and in the King's Bench two Judges 
vere of the ſame Opinion, and Hale C. J. ſaid, that at firſt 
e was of the ſame Opinion, but upon great Conſiderati — 
__ 


— 


— 


— 
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had an Eſtate-Tail; and Vent. 23 2. ſays he allo cited the 


make a: Jointure out of his Eſtate without -diſcontinuing, 


— 


of the Caſe, and the Conſequences of it, and on a thor, M 
Examination of the Will and the Authorities, he held ha 

Judges in the Exchequer Chamber upon a Writ of En, 
1 Vent. 225. 2 Lev. 58. Poul. 101. | 


And Ventris 230. ſays that C. J. Hale in his Argument dia 
Buckley's Cale 43 Elia. where there was a Deviſe to 4 fir 
Life, Remainder to his next Heir Male, and in Default q 
ſuch Heir Male, Remainder to another; adjudged that | 


Cale of Hanſey verſus Lowther, adjudged 165 1, where a C 
pyholder ſurrendered. to the Uſe of his Will, and therely 
deviſed it to his eldeſt Son for Life, and after his Decesl 
to the Heir Male of his Body, c. | Reſolved, That the wn 
had an Eſtate-Tail. 


This laſt Caſe ſeems to be the ſame as is mentionel 
2 Rol. Abr. 253. pl. 4. between Pawſey and Lowdell, Puſh 
1651, and reported by Stile. 95 


Noll ſays that the Deviſe was to B. for Life, and after hi 
Death to the Heir of his Body begotten for ever, and that i * 
was reſolved to be a Fee executed in B. but by Kilb it aps obi 
pears to be reſolved that it was an Eſtate-Tail, and fo i i 1a 
R i bo) non 52 bk 


By all theſe Galea 2 appears that if there be a Devile to his 8 
one for Life, and after his Death to the Heir, Iſſue or Chil gotte 


dren of his Body, this makes an Eſtate- Tail, as well as if t WW >, 


had been limited to him and the Heir or Iſſue of his Body Tek 
directly, without the Words for Life or after his Deceaſe ; that 7 
if the Limitation. be to the Heir Male of his Body in the * 
Singular Number, it has the ſame Effect as if it had been w © * 
the Heirs Male, c. in the Plural Number. 


be And by the Reſolution in the Caſe of King verſus Ml © © 
ling, it appears that a Power to make a Jointure makes no * 
Difference, for as Hale ſays Vent. 23 2. Tenant in Tail cannot 


2 a 


„* OI — , 


be Term. Sand. Mich. 5 Ges. 1. 


ing or deſtroying the Eſtate-Tail. But in the preſent 
ob . this Conſtrudion. that the Teſtator intended 
his Gon Frank an Eſtate of Inheritance, and not an Eſtate for 
Lite only, I mull obſerve that the Words are not, I give to 
wy Son Frank my Farm, called Eaſt- houſe Farm, for bis Life, but 
| give to my Son Frank my Farm, &c. to enjoy the Rents and 
Profits thereof during the Term. of his natural Life, with Power to 
make a Jointure, and after his Deceaſe and Jointure, to the Heir 
Male of his Body, &c. Therefore the Words I give, which begin 
che Sentence, govern the whole Clauſe ; the Bequeſt or Gift 
not made to the Heir Male after the Death of the Father, 
but only to the Father and his Heir Male. The Heir Male 
cannot take by any ſubſtantive Clauſe of Deviſe to him, but 
only by virtue of the Deviſe to his Father; and then the 


Words to enjoy the Rents and Profits during bis Life, do not 


import that the Teſtator intended him only an Eſtate for Lite, 
but that the Teſtator took Notice of the Effect and Conſe- 
quence of the Eſtate by him deviſed; he gave this Farm to 
his Son Frank, and the Heirs Male of his Body, with Power 
to make -a Jointure, in Conſequence of which Deviſe, his 
don mult enjoy the Rents and Profits during his Life, the 
ſointrels after him, if any Jointure be made, and after the Death 
of the Father and Jointrels-the Heirs Male; this ſeems to be the 
obvious Conſtruction and Intent of the Words, and the Words, 
if there is Occaſion, may be tranſpoſed to ſupport the Intent. 


Secondly, It is to be obſerved that the Limitation is to 
his Son Frank and the Heir Male of his Body lawfully be- 
gotten, which is the uſual Phraſe: and Expreſſion in limit- 
ing an Eſtate-Tail, and gives ſome Ground to imagine the 
Teſtator had ſuch an Eſtate in his Intention. 


Thbirdly, The Limitatiom is to the Heir Male of the Body 
d Frank, and in Limitations by Will it is material to obs 
ſerve from whoſe Body the Heir who is to take, is to proceed, 
n order to the better determining in whom the Eſtate-Tail 
1s to be fixed ; for where the Limitation is to! onè and the 
Heirs of his Body generally the Eſtate- Tail veſts in him, for 
the Rule laid down Co, Lit. 22: b. that where the [Anceſtor 


tion 
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tion to his right Heirs, the Heir ſhall not be a 


a 


If a Feoffment be made, or a Fine levied, or Rechte 
ry ſuffered to the Uſe of B. for Life, and after his Decesl; 
to the Heirs of the Body of B. to be begotten ; Remain. 
der to D. in Fee; B. takes an Eſtate-Tail executed in hin, 
ſelf, and the Heir of his Body cannot take by Purchaſe ; ſo 
in a Will, if a Deviſe be to one for Life, and afterwa, 


obtains in the Conſtruction of Wills. 


2 Limitation of the ſame Eſtate is made to his right Hein 


or to the Heir, or Heirs of his Body, or Iſſue, or Children 
of his Body; the Father ſhall have the whole Eſtate, and 
his Heir or Iflue ſhall take by Deſcent, and not by Purchaſe, 


Fourthly, It is to be obſerved that the Limitation by the 
Teſtator to his eldeſt Son was in Default of ſuch Heir 
the Deviſe was to Frank and to the Heir Male of his Body 
lawfully begotten ; and therefore when the Deviſe over to 
the eldeſt Son is for want of ſuch Heir Male, it is tant 
mount to ſaying, and for want of Heir Male of the Body of 
my Son Frank lawfully begotten, I give the ſaid Farm to my Sm 
Carew Mildway, which ſhews apparently the Intent of the 
Teſtator that Carew ſhould not take while there was any I. 
ſue of the Body of Frank. | 


Theſe Words of themſelves are ſufficient to create an E- 
ſtate-Tail, as Hale obſerves Vent. 230. and for that 
cites Robinſon's Cale 4 Fac. where a Man deviſes to A. for 
Life, and if he dies without Iſſue, then he deviſes over; it 
was reſolved that A. took an Eftate-T ail, which ſeems to 
be the Caſe mentioned in 1 Rolls Abr. 837. pl. 12. Mod. 
682, Robinſon verſus Miller, in B. R. though there it 1s 
ſaid to be Trin. 7 Fac. and is there more refirifline; If 2 
Man deviſes to his Wife for Life, and afterwards to his 
Son for Life, and if he die without Iſſue, having no Son, 
that B. ſhould have it. Reſolved that the Son took an 
ſtate in Tail Male. | 


The latter Words then are to be conſidered, (via.) during 
the Term of his natural Life, if theſe make any Difference 
3 i 
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—<he Conſtruction of the Will, I give to my Son Frank, and 
e Heir Male of his Body lawfully begotten, during the Term of 
lis natural Life, and for want of ſuch Heir Male, I give the 
ſaid Farm 10 1 Son Carew, OW. 


If Frank took an Eftate-tail, then his Heir Male (when it 
Jſcended to him) would alſo take an Eſtate in Tail, and his 
Eſtate would not determine with his Life. 


And that he did take an Eſtate- tail, beſides the Reaſons 
and Authorities before · mentioned, may be collected from the 
-neral Intention of the Teſtator, who takes Notice, that 
Frank had no Iſſue, nor was married, and therefore provides 
ſor him that he may make a Jointure, and provides for the 
Iſue Male of that Marriage; but ſuch Proviſion would be de- 
ſectire if he provided only for one of ſuch Iſſue, and for 
him only for Life; all the Som of Frank and their Deſcen- 
duns requires a Proviſion; and it ſeems more agreeable to 


the Deſign of the Teſtator, that all ſhould be the Objects of 
his Care. | 


It will be alſo more agreeable to his Expreſſions in other 
Parts of the Will, for as to another Clauſe in the Will, it is 
ſound by the ſpecial Verdict, that the Teſtator gives to his 
don Carew two Fields for his Life; and after his Death, I give 
thoſe two Fields to his Heir Male of his Body lawfully be- 
gotten, during the Term of his natural Life; and after the 
Dearh of ſuch Heir Male, I give thoſe Fields and all my 
Lands not fold, &c. to my Son Frank, during the Term of 
his natural Life, and to the Heir Male of his Body lawfully 
to be begotten during his Life; and for want of ſuch Heir 
Male, I give thoſe Fields and Lands to my Son Carew for 
Life, and to the Heir Male of his Body, Nc. during his nas 


tural Life; and for want of ſuch Heir Male, to his Daughters. 


By which Clauſe, though the Inaccuracy of the Teſtator 
appears, and though the Words Heir Male of his Body lawfully 
begotten are uſed for the Deſignation of any Son of Carew, 
who ſhould be his Heir after his Death, yet it is apparent, 
ſt, that he makes a Diſtinction in the Uſe of the ſame 

"3. Phrale 3 
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that there was a manifeſt Difference (according to the Teſt 


- have the ſame Conſtruction in the Clauſe which deviſes the 


his eldeſt Son for Life are limited, and after the Dea of 


which ſhews that he made a Difference between thole Exyre. 


Carew, Tc, make an Eſtate- tail, as it muſt, unleſs we ſuppoſe, 
that he diſpoſes of all his Lands to his Daughters before Far 


Phraſe ; for his Intent appears to be, that Carew ſhould lr 
the two Fields for his Life, and his eldeſt Son (whom be 7 
terwards takes Notice of in his Will by Name,) ſhould il, 
have them after the Death of his Father for Life; that a 
ſhould have the other Lands not ſold by his Executors (excey 
the two Fields) immediately after the Death of the Tefiato 
and the two Fields alſo after the Death of Carew and his « 
deſt Son, to him and the Heirs Male of his Body; and thi 
in Default of ſuch Iſſue the two Fields, and the other Land 
not fold, ſhould go to Carew and the Heirs of his Body: 
and for Want of ſuch Iſſue to the Daughters of the Tell 
tor: And therefore the two Fields intended for Carew an} 


ſuch Heir Male, not for want of ſuch Heir Male of Frank, 


ſions ; the two Fields are deviſed to Carew for Life, then to 
his Heir Male, (which was Carew the Grandchild of the Te 
ſtator) for Life, and after his Death to Frank; and for Want 
of Heir Male of Frank to Carew again; by which it appear, 


tors Apprehenſion) between the Words, after the Death if 
ſuch Heir Male, and the Words, for want of ſuch Heir Mal; 
for the Phraſe, for want of ſuch Heir Male, imports Failure i 
Iſſue Male. And this is the more evident, becauſe after the 
Failure of Iſſue Male of Frank, and Failure of Iſſue Mal: 
of Carew, be deviles all the Lands to his Daughters ; and for 
the ſame Reaſon the Words Heir Male of his Body begotten, 
applied to the Son of Carew who was then in eſſe, are ay: 
natio perſons 3 and Heir Male of the Body of Frank to be be. 


gotten are Words of Limitation. 


But if in this Clauſe the Diſpoſition to Frank for Lit, 
and after his Deceaſe to the Heir Male of his Body lawfully 
to be begotten for Life, and for want of ſuch Heir Male to 


lure of his Iſſue Male, then de congruo the ſame Words {hall 


Lands in Queſtion. 6 
; 5 
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* 
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gut then the Queſtion remains, What the Teſtator in- 
dended by theſe Words, during the Term of bis natural Life? 
It may be, the Teſtator having uſed that Expreſſion in the 
Beginning of the Diſpoſition of his Lands, was of Opinion, 
chat the Repetition of them was neceſſary to each Limita- 
tion; or as Lord Hale ſaid, 1 Vent. 232. perha the Teſta- 
tor apprehended, that the Deviſee had but an Eſtate for Life, 
(for Tenant in Tail has only an Eſtate for Life in many Re- 
ſpectz,) or intended that each Deviſee ſhould have only an 
rite for Life; but his Intention was inconſiſtent with the 
Rules of Law; and in Wills where Words are added incon- 
iftent with the Eſtate which the Teſtator has deviſed, they 
ſhall be rejected. In all Cafes where there is a Deviſe to one 
for Life, and after his Death to the Iſſue or Heirs of his Body, 
the Words during the Term of his Life ſhall be rejected. 


In all Languages and Authors it is frequent to find Words 
which are abundant, and cannot be taken into the Conſtruc- 
tion conſiſtent with the Scope and Deſign of the Author; it 
is therefore leſs to be wondered at that it ſhould be fo in 
Wills, where the Teſtator is Inops Concilii, and by Reaſon of 
his Infirmities many Times cannot attend to the Accuracy of 
the Expreſſion; and therefore there are frequent Inftances of 
this Nature, where ſome Words are to be paſt by or rejected. 


In the Caſe of Newton and Bernardine, Mo. 127. iti Debt 
for Rent the Caſe appeared to be this : 


Coſham having Iſſue Thomas, Richard and Gilbert, deviſed 
twenty Nobles to the Child of Thomas (who was dead, and 
bis Wife enfient) for twenty Years; and if my Son Richard 
ie before he hath any Iſſue of his Body, ſo that my Land 
deſcend to Gilbert before he come to twenty-one, my Exe- 
cutors ſhall occupy it till Gilbert come to twenty-one Years 
of Age. Reſolved, that Richard had an Eſtate- tail; for the 
Words before he hath any Iſſue are tantamount to without Iſſue; 
ad then the ſubſequent Words cannot prejudice. 
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So Tilly ver. Collier, 2 Lev. 162. Remnant having thy, 
Daughters, Suſan, Anne and Elizabetb, deviſes his Lands to h 
Wife till his Heir be twenty-one, and gives 740 L to Anme nd 
Elizabeth, and if Suſan his Heir die without Heirs before twery,, 
one, ſo that the Lands come to Anne, her Portion ſhall 90 ty 
Elizabeth. Adjudged that Suſan had an Eſtate-tail, and that th 
Words before twenty-one ſhould be rejected. 


So if Lands be deviſed to A. and the Heirs Male of j; 
Body during the Term of 500 Years, it ſhall be an Eft, 
tail in 4. and the Words during the Term of 500 Tears {hl 
be void; Lovice ver. Goddard, 2 Cro. 62. Mo. 773, It i 
true, that Cro. ſays, that Anderſon and Warburton held the 
Words for 500 Tears to be void; but Daniel and Walmſly bel 
the Words not merely void, but to have ſuch Conſtruftic, 
that the Eſtate · tail ſhould ceaſe on the Expiration of the 500 
Years; yet Mo. ſays, that it was agreed by all the Juſtice, 
that the Limitation for Years was void. A Writ of Ene 
was brought on this Judgment, and the firſt Judgment te 
verſed, which is reported 10 Co. 78. And though it is ther 
ſaid, 10 Co. 87. that the Chief Juſtice held, that this ws 1 
Deviſe of a Term for Years, and not of an Inheritance; to 
which Wynch agreed, and that the Term determined on the 
Dying without Iſſue: There is no Reſolution given by the 
Court upon this Point, being controverted between the Judge 
of the Common Pleas and the King's Bench, in the fit 
Cauſe upon the ſame Will; the Difference ſeems to be, thut 
ſome of the Judges would tranſpoſe the Words to make al 
conliſtent, and then it would be a Deviſe for 500 Years it 
A. and the Heirs Male of his Body ſhould ſo long live; bu 
all the Judges, who took the Intention of the Teſtator to be 
to give an Eſtate- tail, held, that the Words during the Term f 
500 Nears ſhould be rejected. 


But in the preſent Caſe, the Words during the Term of li 
Life cannot be tranſpoſed conſiſtently ; for they cannot te 
ceive a Conſtruction with any Propriety , except where 


they are placed by the Teſtator; and there, if the pri! 
©»  W Ward 
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Tords grant an Eftate-tail, they ought to be paſſed by as of 
w Efficacy | 6 | 4 

lis Caſe was afterwards argued by Serjeant Selby for the 
plaintiff in Error, and by Serjeant Cheſhyre for the Defendant, 
Paſ. 5 Geo. 1. and the Judgment was affirmed by the Court ; 
ſor it was agreed, that the Limitation to Frank to enjoy and 
take the Profits during his Life, and after his Deceaſe, to the 
Heirs Male of his Body, would make an Eftate-tail ; ſo if it 
had been, to the Heir Male of his Body, in the fingular Num- 
ber, where nothing appeared which explained the Intent to 


the contrary 3 but here the Intention appeared to be, that 
{ach Heir Male ſhould have the Lands only for Life, which 


ſheus that the Teſtator did not intend thoſe Words ſhould be 
taken as Words of Limitation; and nothing appears in the 
Nature of the Expreſhon, which imports that they ſhould be 
taken ſo. 


Heir Male or next Heir Male (which are Words of the ſame 


Import, for a Man cannot be Heir Male if he be not next 
Heir Male) are Words of Purchaſe. In Archer's Caſe, 1 Co. 
66. the Deviſe was, to his right and next Heir Male, and tho 
there his Son was then in eſſe, that made no Difference, for 
if he had not had a Son is eſſe, it would have been a contin- 
gent Remainder; if he had one, it was a Remainder veſted. 
But the Reaſon, upon which it was reſolved in Archer's Cale, 
that the Deviſe to Robert Archer for Life, and after his De- 
ceaſe to his right and next Heir Male and the Heirs Male of 
his Body, was not an Eſtate-tail in Robert Archer, but only an 
Eſtate for Life, with Remainder to his Son in Tail, was, that 
the Words of Limitation being added to the Deviſe to his 
next Heir Male, ſhews that he did not intend the Words next 
Heir Male as Words of Limitation, but as a Deſcription: 

the Perſon who was to take in Remainder ; and therefore in 
this Caſe, where the Deviſe is to Frank, and after his Deceaſe 
to the Heir Male of his Body during his Life, the expreſs Li- 
mitation during his Life, ſhews that he intended his Son 
Thould have it in Remainder for his Life only ; and there 
ſeems to be no Difference between their Caſe and Arther's 
Cale; and when he deviſes it over for want of ſuch Heir 


4 H Male 
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Male to Carew Mildmay, &c. this does not import that cya 
ſhould not have it till Frank died without Heirs Male 5 
nerally, but for want of ſuch Heir Male who was to have # 


for Life. | 


: 


cat 1s. Newland ver. Collins. In C. B. 
Inducement Eplevin. The Defendant avows, for that Tho. Collin hi 


— 2 Father was ſeiſed in Fee, and being ſo ſeiſed 24 My 
cient, where demiſed to the Plaintiff for twenty-one Years, to 


pom after Michaelmas then next enſuing, at the yearly Rent of 8 


immaterial. | | $1 

That Thomas Collins 1 Dec. 17 10. died ſeiſed of the Rever. 
ſion, which deſcended to the Defendant as his Son and Heir 
who for Rent arrear avowed, Oc. 9 {erin reds N- 


The Plaintiff in Bar to the Avowry ſaid, that Thows dl 
lins was ſeiſed in Tail, abſque hoc, quod fuit ſeifit in dominico 
ſuo ut de feodo. To which the Defendant demurred, and ſhewed 
for Cauſe, that the Traverſe was a Thing immaterial, and 

the Inducement to the Traverſe inſufficient 3 and it was un- 
derſtood to be agreed, that the Plaintiff might traverſe the 
Title alledged by the Avowant, tho' he need not alledge ſuch 
Title to maintain his Avowry. Dy. 365. 2 Co. 44. Tel. 54. 
2 Go. 68 1. But then there ought to be a proper Induce- 
ment to the Traverſe, to ſhew the Matter contained in the 
Traverſe is material; for though the Inducement to the Tra- 
verſe is not traverſable generally, yet it ought to be ſuch as, 
if true, will defeat the Title of the other Party, otherwile 
the Traverſe amounts to a Negative pregnant. Hob. 32 1. And 
N therefore in a Prohibition, where Plaintiff ſuggeſts that the 
Prior, Oc. was ſeiſed in Fee, and inſiſts upon the Unity of 
Poſſeſſion Time out of Mind till the Diſſolution 31 H. 8. 
ratione cujus he was diſcharged of Tithes; the Defendant 
pleads, that by Agreement 1 May 1422. between the Maſter 
of the Hoſpital of Burton Legars and the Prior, that Tithes 
{ſhould be paid in the Hands of the Tenants, c. abſque hoc, 
that he was diſcharged of Tithes. | 


2 Jt 


e ol Mick eG. 


gan, 


It was held that the Inducement to the Traverſe was bad, | 
or it did not ſhew any Title which the Maſter of the Hoſpital 
hal to make ſuch Agreement, and to the ſame Purpoſe are 


the Caſes Cro. Car. 335- Dyer 305. 6 C0. 24. 2 Cro. 681. 


And therefore here, though Thomas Collins the Father was 
(-iſed in Tail only, yet his Leaſe might be good, eſpecially 
where the Son being the Iſſue in Tail, has affirmed it by his < 
Diſtreſs and Avowry for the Rent. 9 


Biſhop ver. Brooke. In C. B. C186 
Dur upon a Bail-Bond given by the Defendant to the Upon Non = 


Sheriffs of London, for the Appearance of Humphry Evans — — 
t the Suit of the Plaintift, and which upon the Forfeiture — — 
was aligned by the Sheriffs to the Plaintiff, according to the gaut admits 
gatute of 4 &»5 Ann. c. 16. And the Plaintiff in his De- 3] other 
daration declares, that the Defendant by Obligation conceſſit gainft him, 
ſe teneri, Cc. to the Sheriffs ſub cond' quod fi præd Humph. — 
Euaus compareat, Tc. quod quidem ſcript obl capt fuit virtute bis Defence, 
Sat. 23 H. 6. c. 10. Virtute brevis de cap” ad reſpond quer, 
Cc, but does not ſay that Evans was arreſted by Force of the 
lad Writ, The Defendant pleads Non eft factum; and after 
Verdict for the Plaintiff, it was moved in Arreſt of Judg- 
ment, that by 4 & 5 Anne it is ſaid, If any Perſon ſhall be 
reſted after the firſt Day of Trin. Term by any Writ, &c. 
out of any of her Majeſty's Courts of Record ar Weſtminſter, 
at the Suit of any common Perſon, and the Sheriff take Bail 
from ſuch Perſon, U'c. the Sheriff at the Requeſt and Coſts 
ck the Plaintiff ſhall aſſign to him the Bail-Bond, &c. and 


therefore it ought to appear that the Defendant was arreſted 


herwile the Sheriff has no Authority to aſſign the Bail-Bond, 


bor by Common Law it was not aſſignable, being only a Choſe 
in Action, and therefore when the Statute enables it to be al- 
lxned if any Perſon be arreſted, &c. ic ought to appear by 
ve Declaration that he was arreſted, otherwiſe the Action 
til, and this ſhall not be aided by à Verdict upon Non eſt 

bs factum, 


— becauſe this Matter could not be tried upon fuch a 


To this I anſwered, that the Intent of the Statute 4 U 
Anne was, that all Bail-Bonds in Perſonal AQtions ſhould f 4 
aſſignable, and by the Statute 23 H. 6. c. 10. the Sheriff hu 1 4 
Authority to take Bail of all Perſons by them arreſted, rar" 
being in their Cuſtody, by Force of any Writ, Bill or Wa. bunt 
rant in any Perſonal Action, or by Cauſe of Indiqtment d (c1ved 
* Treſpaſs. And the Statute 4 & 5 Anne does not mean the ths 
Bail-Bonds taken upon Capias on Indictments ſhould be aſſg 90 
able; yet all the Bonds taken of Bail in Perſonal Ad fe 
were intended to be aſſignable; but by Statute 23 H. 6. d oral 
Sheriff had no Power to take Bail but of Perſons arreſted by WM tat N 
them or in their Cuftody (that is in Arreſt by their Pred n Ex 
ceſſors); and therefore the Declaration, which ſays the Bal. WM be 
Bond was taken by Force of 23 H. 6. and which was um WW thorit 
a Capias againſt Evans at the Suit oft he Plaintiff, imports, tha 
Evans was arreſted by the Sheriff at the Suit of the Plaintiff, fer Th 
otherwiſe he could not take a Bail-Bond for his A ran { 
by Force of that Statute, and therefore there the Averment tha WW df Ai 
he was arreſted is ſufficient, Upon Demurrer perhaps t WW tin b 
might be made dubious, but here, after Non eſt fact pleaded, the aded 
Defendant has admitted all other Matters againſt him, and de + 
pends upon this for his Defence. Af 
IE | Plant 
If the Defendant had pleaded Ni debet, it ought to be plan WW has re 
1 ly proved on the Trial, that the Defendant gave the Bail-Bond, . gain 


that Evans was arreſted upon a Capias againſt him, upon 
which ſuch Bail-Bond was given to the Sheriff, and afterwards 
aſſigned to the Plaintiff, and upon this Declaration ſuch Prod 
was neceſſary, and therefore upon Nil debet pleaded, after Ver- 
adiR for the Plaintiff he ſhould have his Judgment; for the 
Imperfection of the Declaration is aided by the Verdict, be- 
cauſe the Arreſt muſt be proved; ſo for the ſame Realon 
when the Defendant waives the General Iſſue Nil debet, upon 
which the ſpecial Matter might be proved, and relies upon thi 
that the Bond was not his Deed, he allows all the other Mat- 
ters againſt him; as in an Action of Covenant, if a Breach 
is not well aſſigned, and the Defendant pleads Non eff pers 
4 
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—mics a Breach, and after a Verdict that it was his 


So in an Action upon a Bond with Condition to ſtand to 
in Award, though the Plaintiff generally ought to aſſign a 
greach · in his Replication; yet if the Defendant after Oye 
nleads Now ſe ſubmifit, and that is found againſt him, the 
plaintiff ſhall have Judgment though no Breach appears. Re- 


lolved, 1 Hd. 290. admitted Lutw. 528. Telv. 78. * 


90 in an Action for an Eſcape brought by a Plaintiff Dy- 
ante minoritate H. Stanhope, if the Defendant pleads a Re- 
moval by Habeas Corpus and a Commitment to the Fleet, and 
hat Matter is traverſed, the Defendant cannot afterwards take 
n Exception that the Plaintiff had not alledged H. Stanhope 
to be within 17 Years of Age, for he has admitted an Au- 
thority#in the Plaintiff to ſue. Lutw. 627, 632. 


There is 2 Difference where the Plaintiff by his Declara- 
ion ſhews ſomething which diſcovers that he has no Cauſe 
of Action, and where he only omits that which was to main» 
tin his Action; in the firſt Caſe the Declaration ſhall not be 
aded by Reaſon of the Bar, in the other Caſe it ſhall, 


After Conſideration, the Court gave Judgment for the 

Plntift ; for the Defendant by his Plea of Non eſt factum 

has relied upon this particular Matter; and this being found 
zainſt him the Plaintiff ſhall have Judgment. | * 


+ 


Headgethorn ver. Thurlock. In C. B. OI 
| e I57. : . 


EBT upon ** in C. B. and the Declaration! — 


was Eſex, ſcil, though the Judgment was at Weſtminſter, does bot vive 
r the Action ought to have been brought in Mia- — Oy 
eex. Mo _—_ 


murrer, but 
in Matters 


of the ſame Nature with thoſe which are- there ſpecified, 


41 * Upon 


5 
. 


1 


Upon a General Demurrer to the Declaration it wag 
$; That this ſhall be aided by Statute 4 U 5 Anne, c. 16, which 
enacts that the Judges ſhall proceed to Judgment according t 
the very Right of the Action, notwithſtanding. affy Defayl: 
Omiſlion or Defect, &c. But the Laying the Action in | 
County where it ought not to be laid goes only to the For 
and Courſe of Proceeding, not to the Right of Action, it x 
a Matter proper to be alledged in Abatemengy of the Writ, 
„ and by Common Law could not be pleaded in Abatement i, 
Debt in this Caſe, for Debit" et contract ſunt nullius loci, and 
though by the Statute 6 R. 2. c. 2. in Debt, Ws. if it ap 
pears by the Declaration that the Contract was made in ans 
ther County the Action ſhall abate ; yet this is but for Con. 
venience; and if a Bond be given or Debt ariſes in Middle, 
and an Action is brought thereupon in Eſſex, the Court ſhal 
not examine where the ACtion ariſes, though in the Time 
of H. 6. it was done; and if the Defendant pleads that the 
Obligation was entered into in Middleſex, it — not be a goal 
Plea, for if the Plaintiff demurs to it, by which the Fact is con- 
feſſed, yet the Plaintiff ſhall have Judgment, All. 17, becauſe 
it appears that this doth not go to the Right of the Adio, 
for then Judgment would be for the Defendant ; if à Tril 
had been in this Caſe by a Jury of the County of Eſex, 
it would have been good after a Verdict; yet the Statute 
16 @ 17 Car. 2. aids only ſuch Defects as do not hinder 
the Court from giving Judgment according to the Right > 
the Action. Sed non allocatur. For 4 , Anne does not 
” give any Remedy upon Demurrer, but in Matters of the 
 1ame Nature with thoſe which are there ſpecified. Judgment 
© wasgiven for the Defendant j but the Plaintiff was afterwards 
allowed to diſcontinue upon Payment of Coſts.“ 

G 


* 
iy o 
* 
a . " ** 
* 9 * 


Hogs | LY Moore 


* 


Die Term. Sand, Mich. 5 Geo: I. 300 


„ 


. 
* 
. 
7 


» 


0 Moore Ver. ——. In C. B. 162: 7 Caſe 15 
ng to 3 : i 2 Fg 22 
u A Junge that he was a Recuſant convict, and fays, —_— 


chat the Plaintiff was ſummoned to appear at ſuch a Day tif, that be 
and Place to take the Oaths before the Juſtices of the Peace n —4 


ö | the Statute z vict, that he 
n, I wording to the . WT | did not take 
It n de Oaths at the Quarter-Seſfions; it is not enough to ſay & hoc parat off verificare, unleſs he 


adds per recard”, | 


That he made Defaulr, and the Juſtices certified to the 
Quarter-Sefhons, that he was duly ſummoned, and made De- 
ault, and ſuch Default was recorded prout patet per record 


ha cram juſtic', Oc. remanen, Tc. and that he did not after» 
ow wards take the Oaths either at the ſame Seſſions, or elſe- 
the where; Choc parat eſt verificare. The Plaintiff demurred 
_e to the Plea, and for Cauſe of Demurrer ſhewed, that the 
5 Defendant did not ſhe the Record of the Conviction ſub pede 
a il; and Defendant joined in Demurrer. 

7 b | 
Ang it was argued by Serjeant Reynolds, and afterwards by 
ſex, &rjeant Darnell, for the Plaintiff, that the Defendant ought 
ue WY to ſhew the Record of the Conviction ſub pede figilli, and 
der this ought to be by Certiorari and Mittimus; as if Outlawry 
De pleaded in Abatement, it muſt be pleaded ſub pede figilli; 


and ſo Excommunication. Co. Lit. 


And ſo it was reſolved in the Caſe of Wooderof; ver. Lord 
Pare, where Recuſancy was pleaded ;. and reſolved, that it # 
ought to be pleaded ſub pede figilli- | 


To which Serjeant Cheſhyre, and afterwards Serjeant Pengellyſ# 
replied, that a Plea of Recuſancy need not to be ſub ped? 
Hill; for the Record itſelf is pleaded, and Reference is made 

to the Record; and the Plaintiff may reply Nul tiel record, 
and the Court may write to the Juſtices for the Record. 
When Outlawry is pleaded in Abatement, the Writ of Exi- 


bent, upon which the Outlawry is returned, may be ſhewn 


ors 
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there was no Affidavit made of the Truth of it. 


— 


ub pede fieilli, (via.) the Writ itſelf under Seal may be .. 
22 A Oe 0 — muſt be certified ay * 
Seal of the Ordinary, and may be ſhewn under the Seal d 
the Ordinary teſtifying it; but the Record itſelf «Cannot be 
certified under the Seal of the Court where the Record n. 


mains. 


Another Reaſon why Outlawry and Excommunicaiq 
ought to be ſub pede figilli, is, to aſſure the Plaintiff of the 
Verity of the Plea; but if the Plaintiff accepts the Plea, f 
is then too late to make this ObjeCtion : If it was not fo, 
was a Reaſon for refuſing the Plea, and the Plaintiff migh 
ſign his Judgment; but if he receive the Plea, he cannot de. 
mur for this Defect; and ſo it was ſaid by Hol C. J. an 
afterwards between Creamer and — Mich. 11 Anne, 28 Ker. 
jeant Pengelly ſaid it appeared by his Note of the ſame Caſe 
which 1s reported in 1 Salk. but this Matter does not. apper 
there. | 2 


And as to the Objection, that when this is ſhewn for Ca 
of Demurrer, it amounts to a Refuſal of the Plea; for hoy 
could he refuſe it, if he did not ſubmit it to the Court, whe. 
ther this be not a bad Plea for this Cauſe ; Serjeant Penyely 
replied, that a Plea in Abatement is not aided by 4 & 5 Anne, 
c. 16. which was intended to aid thole Pleas only which go 
to the Right of the Action; and therefore the ſhewing thi 
Matter for Cauſe of Demurrer does not avail any Thing; for 
if it was neceſſary to make the Plea good, it would be ſuff- 
cient to object it, without ſhewing it for Cauſe of Demurrer; 
and if it was not ſuch a Reaſon as would render the Plea 
bad, if it had not been ſhewn for Cauſe of Demurrer, the 
ſhewing it for Cauſe of Demurrer will not give & any Ad- 
vantage; as where by 4 & 5 Anne, no dilatory Plea ſhall be 
received unleſs Affidavit be made of the Truth, or ſome pro- 
bable Cauſe be ſhewn of it to the Court; if the Plea be 
received, it cannot be ſhewn for Cauſe of Demurrer, that 


But the Court did not give any Opinion, whether it was 
neceſſary to plead it ſub pede figilli. The Chief Juſtice {aid, 
| 1 it 


we © — Janct. Mich. 5 Geo. l. | Ws 


Tus pleaded without laying ſub pede ill 3 but in Wood- 


1 ; ' 
'. Caſe it Was {aid that. i ought to be ſo; and Tracy ſaid 
* — were ſo.“ Clift's Ent. 3. 
* And if it was a bad Plea for this Delect, why ſhould not 
| advantage. be taken of it, when it is ſpecially aſſigned for 
cu? Biithe Chief Jultice faid, they would not gire any 
ation nion as to that point. But the Court gave Judgment that 
ie be ſhould anſwer over upon another Point, (viz.) The Plea 
a it s, that the Plaintiff was duly ſummoned, and made De- 
0, it fault, which Default was recorded pront per record ibidem re- 
woke pa; and then alledges as Matter in pais, that he did not 
t de. uke the Oaths at the Quarter- Seſſions, or afterwards, & hoe 
ad WY va of werificare, without {aying verificare per Record, whereas 
K. ere is no Conviction till the Refuſal of the Oaths at the Seſ- 
aſe; bons; for if he had not appeared before the Juſtices who 
pear ſummoned him, but had afterwards appeared and taken the 


Oaths at the Seſſions, he could not have been convict, and 
therefore it ought to have been ſaid, that he was convict 


ae jou paret per record, c. & hoc parat eft verificare per res 
"ow ard ; and if the Statute 4 & 5 Anne does not extend to Pleas 
the. in Abatement, then this Omiſſion is not aided. 

rely | 


Hall ver. Downes. In C. B. cs 


A Prohibition was granted (uiß) to the Spiritual Court, Prohibition 
where there was a Libel by Downes, Vicar of Painſ- mal de. 

wick in the Dioceſe of Glouceſter, for theſe Words, Thos the Spiritual 

at, or he is falſe, forſworn or perjured. And it was now Til ber 

nlifted, that by the Libel it appears, that the ſaid Downes Werde ſpo- 

fur infra Steros Ordines, and Vicar of the Church of 'Painſe Gao... 

wick in the Dioceſe of the Biſhop of Glouceſter, quodque though they 

dd infamiam, lefiow', derogation” & diminution' ſtatus, nominis, mana 

be fame, ſacreque ſue function ſonantia verba diffamatoria Function. 

ſyquen' dixit, (viz.) Thou art, or he is (præfar Fohannem Downes 

muendo, ſeu de codem lequendo) falſe, forſworn or perjured ; and 

When a Libel is for Words ſpoken of a Clergymen with Re- 

zad to his Function, though in other Caſes for the ſame 


Words a Prohibition may be granted, as for Words of Paſ- 


4K | ſion, 


i 


i * ; p . 
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ſion, or actionable by Common Law, yet in the Cile of ; 
Clergyman no Prohibition ſhall be grantec. 


I agree, that if there be a Libel in the Spiritual Cour 
for puniſhing any one for Perjury, or for Words which e 
a Layman with Perjury, or perhaps a Clergyman with pe. 
jury, which appears to be committed m 'a Temporal Cour 
a Prohibition will be granted. et ue ; 


But here the Charge is general, and therefore if the Spir⸗ 9 
tual Court can take Cognizance of the Offence with which for 
theſe Words charge him, it ſhall rake Cognifance alfo for the Per 
Defamation with which he is charged. in 1 

| , Re 

That the Spiritual Court has Cognifance of Perjury apy be a 

from Lind. 96. v. Hujuſmodi, 3 1 5. v. Perjurio, PR a C 
it be Perjury by a Spiritual Perſon ; and therefore Perjury i; mad 
Cauſe of Deprivation. Lind. 114. v. Canonice diſpenſatum; cept 
and if a Libel be for Diſcovery whether he be perjured, in mig 


Order for Deprivation,, no Prohibition lies. 1 Kid. 21+, 
And it is agreed by Chief Juſtice Hal, that the Spiritual 
Court has Juriſdiction over their own Members, and in 
Perjury in the Eccleſiaſtical Court in Spiritual Matten 
1 Salk. 13 4. | | 


If then the Spiritual Court has Cogniſance of this Off * 
it ſhall alſo have Cogniſance of the Words which ca bi ca 
with this Offence ; and though the Words ate, i fall, fo a 
ſworn or perjured, the Words being in the Disjunctive mult be 30 
intended to be ſynonymons to falſe and forſworn, and ſuch ba 

 Perjury as the Spiritual Court has Cognilance of; for Link I * 
lays, Perjurium fit tribus modis, juramdo contra con ſclentiam, ji f 
ranab illicit, veniendo contia jurament. Lind. 56. u. Perjurio; and | 
therefore this "Libel being in the Disjunctive, ſhall be con- 8⁰⁰ 


ſtrued only of ſuch a Falſity as is called Perjury by the Ec: 
cefiaſtical Law, and not ſuch as is made Perjury by the 
Common Law. nnn 


And if it were fuch; the Suggeſtion is not ſufficient; for 
it ought to be ſuggeſted, that the Words were fpoke in Re 
PEE ference 


F - 
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_ an Oath. taken in a Temporal: Gourt, Or. and 
dat be had pleaded that Matter there, and the Plea refuſed, 
and of which an Affidauit ought to have been made; as in 
' Vent. 10. 4 Prohibition was refuſed to a Suit in the Spi- 
al Court for theſe Words, vun art an old Thief and olf 
ihre; upon a Suggeſtion that if the Words were ſpoke, they 
vere all ar the ſame Time, for that ought, to have been 


pleaded to the uriſdiction there. Law. 1043, 1054. 


d non allocatur. For 2 Prohibition lies where the Sui 3 
ſor Words actionable at Common Law, and to ſay he is | 
Perjured is actionable, and if there be a Suit for ſuch Words 4 
in the Spiritual Court à Prohibition lies. 2 Inſt, 493. * 
\ Rol. 297. Golds. 113. And when the Words appear tod 
be achionable, there is no occaſion to plead: that in the Spiritu- 
d Court ; and therefore the Rule for che Prohibition was 
made abſolute, unleſs the Defendant rraſtino die would ac- 
cept a Declaration in Prohibition, upon which this Matter 
might be farther Conſidered: 


More ver. Manning. In C. B. Caſe 160. 


Sſumpfit. Upon a Promiſſory Note given by Manning to An original 
A — and Order; Babes allem 4 to Witherbeal Fadia 
WViiherbead to the Plaintiff ; and upon a Demurrer tu the De- — racy 
ckration an Exception was taken, becauſe the Aſſignment terwards to 
was made to Witherheadz without ſaying to him 4nd Order, and v eme 
then he cannot aſſign it over, for by this Means Statham wha though the 
had afſigned it to Witherbead, without Hibjecting himſelf to Ga be e. 
his Order, will be made liable to be ſued by any ſubſequent mitted. 
Indorſee. And to this the Chief Juſtice at firſt inclined, but 
A it was reſolved by the whole Court, that it was 
$000. no JM pg 5.300 i ro gk | BS 4 


For if the Original Bill was aſſignable (as ic will be if it be 
able to one and his Order) then to whomſoever it is af 

he bas all the Intereſt in the Bill, and may aſſign it 
s he pleaſes, fot the Aſſignment to Witherbead is an abſolute 
Alignment to him, which comprehends his Affigns, and there- 


fore 
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' fore nothing is done when the Bill is aſſigned 8 
the Name of the Indorſor, upon which the Indorſce ;; 
write what he will, and at a Trial when a Bill is Piven © 


Evidence, the Party may fill up the Blank as he pleaſes, Ni 
| 2 * Rich 
Caſe 161. The King ver. Pond. In B. R. * 
A Nell pro- Ndictment againſt Pond a Surgeon, for refuſing to be Cy, 
—_ ng | ſtable ; and it was now moved to Raymond Attorney G.. *. 
ment gala Beral, that a Nolle proſequi might be granted; for by the $4, 
a Surgeon TUte F H. 8. c. 6, upon the Petition of the Warden and __— 
OY Company of Surgeons, it was enaCted, That the Supplian Fo 
ſtable. be not chargeable of Conſtableſhip, Watch-Office, bearing | 
Arms and Inqueſts in the City of London, and by 32 H.. Fi 
c. 42. all Perſons of that Corporation were exempt fron 
bearing Arms or putting on to Watch or Inqueſt, and there U 
fore by their Charter 2 Fac. 1. they are exempt. f i 
And though it was held that Phyſicians are not 1 
1 Syd. 431. 1 Mod. 22. 2 Keb. 578. Vet it is fad hy * 
Keble, that Surgeons may be exempt, and by the Equity d Robe 
thoſe Statutes and Cuſtom of the Realm, all Surgeons hae ung 
been allowed the ſame Privilege, and therefore a Nolle pro ir 4 
ſequi was allowed, unleſs Cauſe; and no Cauſe was ſheun 
as ever J heard. 1 


19 


Gilbert, Earl of Coventry, ver. Anne, Coun: 
teſi Dowager of Coventry. Intr. Hill 
deu. 3 Geo, Rot. — In B. K. 


Of the Exe-" I HIS was an Iſſue directed out of the Court of Chu 
— cery to try the Validity of five Leaſes made by Thv- 
regard to the ma Earl of Coventry, Husband of the Defendant. 


— | | | . | 
| Firſt Leaſe by Indenture 30 May 1701, to &. Shepheard 
and H. Crow for 99 Years from the Death of Sir Thomas Hr 
ſewood, Bart. if the Defendant ſhould ſo long live, une 

5 j 
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1 8 4. per auen after the Death of the ſaid Sir Thomas 
Hallewood. | 


Second, By Indenture 14 July 1710, to them for 99 
Years from the Death of Neſt. Biſbop, if the Defendant and 
richard Leggs ſhould fo long live, rendering 41. 145. 2 4. 
yer Aunum, after the Death of the ſaid Neſt. Biſhop, and a 
Heriot or 41. upon every Death. | | 


Third, By Indenture 1 5 Fly 1710, to them for the ſame 
Term, from the Death of Armell Green, at the Rent of 
18% 84 and a Heriot or 4l. Oc. W. 


Fifth, 22 July 17 10, for the ſame Term. 


' Upon the Trial before J. Blencow at the Aſliſes at Woreeſtt 
1 ſpecial Verdict was found, & | 


That Thomas Lord Coventry made a Leaſe of the Lands 
in the ſecond Leaſe to William Biſhop for 99 Years, if be, 
Robert Biſbop his Son, and Neſt. Biſhop his Daughter ſhould ſo 
bug live, rendering 41. 14s. 2 4. per Anmum, and a Heriot 
or 41 for every Death, and doing Suit, Cc. 


That he or his Anceſtors leaſed the Lands in the other 
Leaſes for 99 Years, if«three lives ſo long lived. 


That Thomas Lord Coventry being ſeiſed of the Reverſion 

expectant upon theſe ſeveral Leaſes, upon the Marriage of 
Thomas his eldeſt Son with the Defendant, by Indenture 

20 Jan. 1690 conveyed the {aid Lands to the Uſe of him- 

{lf for Life; Remainder to Thomas his eldeſt Son for Life j 
Remainder to his firſt and other Sons in Tail Male; Remain- 
(er to Gilbert his ſecond Son, the now Plaintiff, for Life, Wc. 
vith a Power to make Leaſes in theſe Words, Provided it 
fall be lawful for every. Perſon, who ſball be actually ſeiſed of 
the Freehold of the Premiſſes herein before limited to him in Uſe, 
io make Leaſes of any Part thereof which hath been uſually letten 


4 L by 


„ 
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Pn + por, -<=- mot exceeding 21 Tears, or determinable on one, two or- thru 


Lives, ſo as on every ſuch Leaſe be reſerved and made pay, 


„„ I Oe > 


by Leaſe for Lives or Tears, of which be 2 be ſo 2 
by virtue of the Limitations aforeſaid, by Indenture for a 10 


during the Continuance of ſuch Leaſe, the accuſtomed Rent, or yy, 
or as much as can be reaſonably got for the ſame, ſo as no ſuch Les 
be made diſpuniſhable of Waſte, and ſo as there be not any br 
of the Premiſſes ſo leaſed at any one Time any more or greats g. 
ſtate or Eſtates, than for 21 Tears, or for three Lives, o- fo 
any Number of Years, determinable on three Lives. 


That Paſch. 3 V. & N. a Fine was levied of the Land; 
to the ſame Ules. 


That the Lord Coventry died, and Thomas the Husbanl 
of the Defendant entered, and was ſeiſed for his Life, and 
made the firſt Leaſe 30 May 1701. That the Rent reſerved 
was the antient and accuſtomed Rent. That all the Live, 
except the Life of Sir Thomas Haſlewood, were determined at 
the Time of making this Leaſe ; that Sir Thomas Ha 
attorned Tenant purſuant to this Leaſe ; that he afterward 
made the ſeveral other Leaſes, upon which the antient Rents 
were reſerved, and that no prior Eſtate continued in eſſe in 
any of them except a Term, for 99 Years determinable upon 
a ſingle Life. | L736 | 


And the ſingle Queſtion upon this Special Verdict was, Whe- 
ther theſe Leaſes were purſuant to the Power? 


And I argued that theſe Leaſes were purſuant to the Power, 
that they were made by the Husband of the Defendant who 
was then ſeiſed of the Freehold by virtue of the Limitations 
in the Settlement; that they were made of Lands uſually 
leaſed for Lives or Years; that they were made by Inden- 
ture for a Term of Years determinable upon one or two Lives, 
rendering the. accuſtomed Rents, not diſpuniſhable of Waſte, 
and that there are not upon any of the Lands demiſed more 
or greater Eſtates, than Eftates for Years determinable upon 
three Lives. OS | 


I . 


-» 
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The principal Objection is, that the Lenſes made by the- 


varl of Coventry are Leaſes in Reverſion. | 


And J argued, that where a Power is annexed to the E- 
ate of one in Poſſeſſion to make Leaſes, without ſaying in 
reverſion, he can make a Leaſe in Poſſeſſion only, and not 
| Leaſe in Reverſition to commence in futuro. 6 Co. 33. 4. 
Mo. 199. 2 Cro. 318. Nu. 222 | 


& if the Power be to make Leaſes for one, two or three 
Lives, he cannot make a Leaſe for a Life not in eſſe. Ray. 
163, 247 en 


- But if the Power be annexed to a Settlement of Lands, 
Part in Poſſeſſion, and Part in Reverſion, to make Leaſes in 
Poſſeſſion or Reverſion, he may make a Leaſe in Reverſion 
of Lands not in Poſſeſſion. 8 (o. 69. b. 80. Whitlock Min- 
ter and Loveday, Sal. 533. Ops 2 


80 if the Power to make Leaſes, armexed to a Settlement 
of Eſtates demiſed for Life or Years, be exprefly confined to 
make Leaſes in Poſſeſſion, a Leaſe in Reverſion or in futuro 
s not warranted by ſuch Power. Carih. 18. 1 Sid. tot, 260. 
Lu. 168. | D 


80 where a Man has Power to make a Leaſe purſuant to 
2 Power, he {hall not make a ſecond Leaſe to commence 
purſuant to his Power. 1 Lev. 36. 3 Lev. 71. Sa. 537. | 


But where a Man makes a Settlement of the Neverſiott of 


Lands demiſed for Lives or Years, to the Uſe of B. for 'Eife, 


with Power to make Leaſes generally, he may make a Leafe 


during the Continuance of à former Leaſe, to commence 


ater the former, otherwiſe his Power would be ineffectual; 
and this was agreed in Marquiſs of Northampton's Caſe, 
Lev. 36. 3 Lov. Tr. Dy. 547+ 4. 2 Roll. 261. pl. 8. 
| Lev. 168, 1 Sid. 260. | * 


The 
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The Intent of this Power ſeems to be, that the Party by, 
ving ſuch Power ſhould fill up the Lives as they drop; an] 
if he had done this upon a Surrender of the former Ls 
without Doubt it would have been good; and if this i dow 
by another Leaſe of the Reverſion, it ſeems to be the (,, 
Thing in Effect, for the Eſtate of him in Remainder is not Dre 
judiced more in one Caſe than the other; for if a 
upon the Surrender of a former Leaſe, was to be made d. 
terminable upon three Lives, it would be of equal Durtim 
and equally diſadvantageous to him in Remainder or Renter. 
ſion, as if there were two Leaſes which both determined up 
the ſame Lives. 992 


And it would be unreaſonable, that the prior Leſſee ſhodll 
have the Power to defeat the Execution of a Power by tj 


ſurrendring up his Leaſe, or not. 


And it ſeems to be agreeable to. the Intent of the Power 
in this Caſe, that he who had the Freehold by Virtue of the 
Limitations in the Settlement ſhould be enabled to make 
Leaſes; for it is the ſole Qualification required in him for 
exerciſing the Power; and all the other Requiſites, as to the 
Manner of exerciſing his Power, are found by the Verdid 
to be obſerved. BRIE 


_ There can be no Doubt but upon this Requiſite, ſo a 
there be not at any one Time any more or greater 
than for twenty-one Years or for three Lives, or for Lean 
determinable on three Lives; and theſe Words ſhew that it 
was not the Intent of the Power to confine the Party that 
he ſhould make but one Leaſe; for it appears by the Words 
in the plural Number, that ſeveral Eſtates were allowed at 
the ſame Time, but all were to be determinable on three 
Lives. x: 


2. 4:444:..,/:4+4-4 As to the Objection, that in ſome of the Leaſes the ſame 
S FHeriots are not reſerved as were before; 


1 | | I an 


. 8 
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"7 anſwer, that the Power requires only that the antient 
and accuſtomed Rent be reſerved; and if this be reſerved, 
che Reſervation of Heriots or other caſual Profits, is not ne- 


ceſſury. Co. Lit. 44+ b. 6 Co. 37, 38. 2 C. 76. Mo. 759. 
if ir be objected, that this Leaſe is not a Leaſe of the Re- 


rerlion, but a Leaſe to commence at a future Day, for each 
Leaſe is for ninety-nine Years to commence from the Death 
of the remaining Life in the former Leaſe; that will make 
no Difference, for the one Leaſe as well as the other is to take 
pffect at the ſame Time when the other determines; and tho 
ir be to commence after the Death of the remaining Life, 


and the prior Leaſe may determine before by Forfeiture or 


Surrender, yet Forfeiture or Surrender ſhall not be pre- 
ſumed. . r e 


— 4 . 


A Leaſe to commence from the Death of 4 prior Leſſee 


ſor Life will be good. 


And after many Arguments the Court was of Opinion, | 


that theſe Leaſes made by Thomas Earl of Coventry were good, 


purſuant to the Power given him by the Settlement. 
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£4. y:ks, Cale 163. Ellerton & ux ver. Gaſtrell. Year 
g. kgs 750. 

— 2 Prohibition was ted ni cauſa, Wc. to the A. 
hi ry of the r of —_ in the Bocce a Cano 
1 Cheſter, where a Libel was exhibited for the Marie bad: 
cin the of Ellerton with his now Wife, being the Daughter of the the 
1 — "rag Siſter of his former Wife, upon a Sug ggeſtion that it was not King 

E,. Prohibition within the Levitical Degrees. Ecclel 
denied to | 

Spiritual Court, where a Libel for that Purpoſe was exhibited. _ 

able 

And * Cauſe I inſiſtedd, that the FEY was within the all 
Levitical Degrees. the | 
The Statute 28 f 8. 7. enacts, that no Perſon mam In 
within the Degrees before rehearſed; and if any be married the 5 
within the ſaid Degrees, the Perſons ſo unlawtully married mile 
ſhall be ſeparated by Sentence of the Archbiſhops, Biſhops, or — 
other Miniſters, Oc. within the Limits of their Juriſdictions ater 

and Authorities, el, 
aug! 

The Marriages prohibited, and which are to be diſſolved 

by Sentence of the Spiritual Court, are all within the De- 80 
grees there mentioned, though they are not expreſly men- e 
tioned in the Statute; and therefore when the Statute men- 523. 
tions as unlawful the Marriage of the Son with the Aunt, be- W 8 
ing his Father's or Mother's Siſter, or with his Uncle's Wite * 
who is his Aunt by Affinity, the Marriage of the Niece with bg 


her Uncle by Conſanguinity or by Affinity . is the pre · 
4 ſent 


** 2 
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ſent Cale) 1 within the ſame Degree, and conſequently diſ- 
Alowed by this Statute. 


go in Leviticus, ch. xviii. verſe 12, &c. the Jews are forbid 
do uncover the Nakedneſs of the Father's or Mother's Brother 
or Siſter, (vix-) the Uncle or Aunt by: Father or Mother, and 
in Uncle or Aunt by Affinity, though not named, are with- 
in the ſame Degree with the Perſons there mentioned. 


$ in the Table of Kindred and Affinity, who by Scripture 
and our Laws cannot intermarry, which was publiſhed by 
Authority 1563. and which by the 99th Canon made in 
Year 1603. is allowed, | 


A Man cannot marry his Wife's Siſter's Daughter; and the 
Canons of 1603. were eſtabliſned in the Convocation, which 
had a Licence under the Great Seal to agree to ſuch Canons 
x they approved, and which were afterwards ratified by the 
King under the Great Seal, and therefore are allowed as the 


Marriages prohibited by God's Law, and expreſſed in this 
Table, are declared inceſtuous and unlawful, and no Perſon 
hall marry within the Degrees prohibited and expreſſed in 
the ſaid Table, Cc. W e 


In the Caſe of Mann, who had married the Daughter of 
the Silter of. his former Wife, it was held by the High Com- 
million to be unlawful; and though a Prohibition was 
granted, Mo. 907. Cro, Elix 228. yet a Conſultation was 
afterwards awarded; for a Prohibition ought not to be grant- 
e, if it is within the Levitical Degrees. Cro. Eliz. 228. 
Vaugh. 247, 321. 4 Lev. 16. =: 


el 
Ye- 80 in Pearſon's Cale, upon ſuch a Marriage a Prohibition 
1 vent; but a Conſultation was afterwards granted. Vaugh. 248, 


523. And this perhaps is the Reaſon why that Caſe, which 
Vs mentioned as having a Prohibition granted by the Com- 
mon Pleas, in the firſt Edition of Co. Lit. 2 3 5. 4. without 


entioning the Conſultation, was totally omitted in the ſub- 
lquent Editions. 


Hob. 


Eccleſiaſtical Law of this Realm. And by Canon 99. all 
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Hob. 18 1. in the Caſe of Howard ver. Bartlett, {peaks g 
Rennington's Caſe, who had married the Daughter «f th 
Siſter of his former Wife, for which he did Penance by 0; 
der of the High Commiſhon, 16 Fac. and after his Deach fy 
claimed her Free-Bench ; and it was allowed, becauſe ther 
was no Divorce 4 Vinculo Matrimonii, though Hob. ſays ther 
was Cauſe. So 2 Inſt. 683. Lord Coke ſays, that though th 
Marriage of the Nephew with his Aunt be prohibited, 1;, 
18. and the Marriage of the Uncle with his Niece be ny 
there prohibited by expreſs Words, yet ſuch a Marriage; 
prohibited, qui acandem habet rationem propinquitatis cum ei ai 
nominatim prohibentur, & fic de fimilibus. So by Vaughan it; 
expreſly agreed, that the Marriage of the Uncle with h; 
Niece, or with the Niece of his Wife, is within the Levyicg 


Degrees. Vaugh. 323. 


So in the Caſe of Wortley & ux ver. Watkinſon, 33 C. . 
in B. R. on a Prohibition it was ftrongly argued by Wall, 
that ſuch a Marriage was lawful; yet a Conſultation ws 
granted. 2 Lev. 254. 2 Jones 118. 


And afterwards in the like Caſe between Watkinſon ver 
Margatren in B. R. Paſ. 34 Car. 2. a Prohibition was denied. 


Ray. 464. | | 


Trin. 5 V. & M. between Hanour and Bradſhawe, a Probi 
bition was granted, in order that the Plaintiff might declare 
on ſuch a Caſe ; but Levinx ſays, he heard no more of i. 
3 Lev. 364. | 


But in the Caſe of Srowling and his Wife ver. Nuwey, after 
two or three Arguments, it was reſolved by Trevor and all 
the Court, 1 Anne, that a Conſultation ſhould be granted. 
Lut. 1077. | 


The {ame Matter was moved in B. R. between Clement 20d 
Beard, and Holt ſaid there, that he took that Queſtion to be 
ſettled, for if it was the Daughter of his own Siſter, there 


could be no Queſtion; and it it was the Daughter of the 
4 | Wits 


ere 
the 
ſes 
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ie Siſter it is the ſame Relation by Affinity, and there- 


Wik he Levitical Degrees. 5 Mod. 448. Upon which 


re within t | 
ule in this Caſe was diſcharged. 


Huddy & u, Adminiſtrators of William dt 16. 
Gifford, ver. I Tate Gifford. In C. B. 


N an Action of Debt upon a Bond given by the Defen- UponaWrit 
dant to the Inteſtate 2 9 Apr. 1707. 3 | 2 
ter Judgment, Execution ought not to be ſtayed, if Bail be not found. 


Upon Oyer of the Bond it appeared, that the Condition 
recites, that William Gifford was bound with the Defendant 
{5r a Debt of the Defendant's by Bond of the ſame Date, to 
pzy 51. 10. to Lat. Ridley, 30 Oct. next; if therefore the 
Defendant pay to the ſaid Latimer Ridley the ſaid 511. 105; 
on the ſaid 30 Oct. in Diſcharge of the ſaid recited Obliga- 
tion, then, Cc. The Defendant pleaded Quod ſolvit prad 
511. 10s. pred' Lat. Ridley ſuper 30 Oct. in exoneration re- 
citat oblig. The Plaintiff replied Quod non ſolvit; to which 
there was a Demurrer, and Judgment for the Plaintiff. 


After Judgment the Defendant brought a Writ of Error, 
and did not find Bail; upon which the Plaintiff ſued out 
Execution, for that by the Statute 3 Fac. c. 8. it was enacted, 
that no Execution ſhall be delayed by Writ of Error, or Su- 


jrrſedeas thereon, for reverſing any Judgment in any Action 


or Bill of Debt upon any ſingle Bond for Debt, or upon any 
Obligation with Condition for Payment of any Money only, 
or upon any Action or Bill of Debt for Rent, or upon any 
Contract, in any Courts of Weſtminſter, Cc. unleſs the Perſon, 
in whole Name Error is brought, wich two Sureties firſt be- 
come bound by Recognizance, c. to him for whom Judg- 
ment is given, in double the Sum recovered, to proſecute the 


Writ of Error with Effect, Nc. 


And it was inſiſted by Serjeant If hitaler, that Bail was 
not required here, for that this Obligation was in Nature of 
4 N an 


of zoo l upon the Return of a Ship; Show. 1 4. and for by 
ſame Reaſon it is not required in this Caſe; for if the D. 
fendant had tendered the Money to Ridley on the Day d 
Payment, in an Action of Debt brought by Ridley agzj 

him upon the Bond, he might have pleaded this Tender and 
Refuſal ; but to this Condition he could not plead it. 0 


upon a Bond for Performance of an Award, or for Payment 


Lin. 207. And this Point was determined in B R. H King 
1 Geo. between Hammond and Webb, when the Condition rs. . chat 
cited a forrnet Bond given by the Defendant to 4 and then it wa 
goes on, i che ſaid Webb {hall pay the ſaid Sum of 1001 U0 ſudg 
the ſaid A. on the ſaid 25th of Apr. then, ©. in the ſame 
Words as the preſent Caſe. And the Court were of Opinion, A 
that Bail was not neceſſary, for it was of the ſame Nature deli; 
with a Bond to indemnify, though no Judgment be entered 
up in that Caſe, becauſe the Plaintiff affirmed his Judgment T 
on the Writ of Error. be fl 
(1.44, 4 een 5 | oug]: 

But on the other Side it was urged, that this Bond is ony, bo 
for the Payment of Money, and ſo without Doubt within in t] 
the Letter of the Statute : But Bonds for Performance d for 


Covenants, Awards, Wc. or for Payment of Money upon 
the Return of a Ship on a Bottomree-ContraQ, or to in- 
demnify, are out of the Letter of the Act, and therefore 

Reaſon that Bail ſhall not be required upon a Writ d 
Error on ſuch Actions. 


But where the Bond is within the Words of the Statute, 
this Statute has been conſtrued beneficially for the Subjeft; 


and therefore where there was a Condition for the Payment ſec 
of ſuch a Sum of Money to B. as A. ſhould declare to be due 

from the Defendant to him, upon an Account {tated between 

the Plaintiff and Defendant, it was reſolved, that Bail was ne- bet 

ceſſary in a Writ of Error, by three Judges againſt Kehr. ja 

1 Lev. 117. i 5 0 . NNy 4 I 

tn: 


4 80 
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he S) in an Action againſt an Fgaecutor or. Adminiſtrator, if 
r Per. judgment 18 generally againſt him 4. bonis proprus, and he 
Debt brings 4 Writ of Error, he muſt. And Bail. 2 Cro. 3 50. 
yen . $id. 368. And the Cale bat wesen · Hammond and Webb was 
or the dot determined, for no Judgment” was given, and therefore 
e De. coching appears but that che Court, daubted upon this Point, 
2 I Ye £45 + Rb] 13 | et £44 
* The Ch. J. King ſeemed to think that this Caſe. was withs 
er and in the Letter of 3 Jac. and he thought that this Statute ought 
. . BY to bave a liberal Conſtructien ; but becauſe the Judges of the 


Hl. King's Bench doubted, ang wclined to the contrary Opinion, 
on re. bat there might be one ˖],⁵ Opinion in the two Courts, 
then WY i vas agreed to be put gif till the Court could talk with the 
010 ſudges of the King's Bench. WES: R [1:1 
ion, And in the laſt Day. butipne of the Term the Chief Juſtice 
ature delivered the Opinion of the Court, and ſaid. 6 
ment That this Court was agreed that Execution ought not to 


be ſtayed in this Caſe, if Bail was not found, for the Statute 
ought to be conſtrued liberally, and for the Benefit of him 
who had obtained Judgment, and that no Judgment was given 


1thin in the Cale of Hammond and Webb, and therefore the Rule 
e of AY for ſtaying Execution was diſcharged. - - | 8 


Salmon ver. Denbam & al. In C. B. cu 16. 


it of is © Mis 34% 
Jectment, upon the Demiſe of Stephen Saunderſon, and What | 
E a ſecond Demiſe alledged by Thomas Saunderſon, Wil fl 
ute | , = I 10 _ an E- 
et; Upon Not guilty pleaded, the Jury at York Aſſiſes: on the — gg 


ſecond Demiſe found the Defendant Not guilty. 
As to the brit Deriſe they found i | 


pecially, that John Litth 


1 0 . . 
nee WY being ſeiſed in Fee had three Siſters, Elizabeth, Dorothy and 
. Jane; that Jane married William Brown, by whom ſhe had 


laue William, John, Hannah, Mary and Dorotiy; that Hannah 
married Stephen Saunderſon the Leſſor of the Plaintiff, by 
| whom 
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whom ſhe had Iſſue Thomas Saunderſon the ſecond Les, © 
alive; that Joby Little being ſeiſed, by his Will 26 ge, 16. 

deviſed other Lands to Thomas Chappell his Siſter's Son and 0 
Heirs of his Body; Remainder to William Brown, Johy Brom, 
Thomas Mitchel and George Scarf his Siſters Sons and ther 
Heirs, paying 5 J. Yearly to Elizabeth Scarf during her Li. 
other Lands he deviſed to William Brown and the Heins of hi 
Body, and for want of ſuch Ifſue to John Brown, Thomas ( 


pet, Thomas Mitchell and George Scarf and their Heirs, 4 


Then he adds theſe Words, Irem, I give my Hof, 9. 
Lands (which were the Lands in Queſtion) zo John Brown 
the ſaid William Brown paying to Elizabeth Scarf 3], 1, 
during her Life, and the ſaid John Brown paying to the ſdi xj, 
zubeth Scarf 2 L yearly during her Life. yt 


- ' Other Lands he deviſed to George Searf and the Heim d 
his Body; Remainder to-William Brown, Jobs Brown, Thom; 
Chappell, Thomas Mizchell and their Heirs. $ 


| Then he deviſes: ſeveral Lies and deviſes ferent 
Lands to be fold for the Payment of his Debts and Legacis 
and afterwards adds this Clauſe. © EF 


If the Lands I have aſſigned to be ſold, and my perſond 
Eſtate, will not hold out ro pay my Debts and Legacies, what 
ſhall be unpaid ſhall be paid out of ,the Proportion of the 
Lands I have given to William Brown, John Brown and Ge, 
„„ 

The Jury found that Jon Little died, and his Siſters El- 
zabeth and Dorothy, and William Brown the Son and Heir of 
Fane the other Siſter, were his Heirs. 


That Elizabeth died, having Iſſue now alive, that Dorotly 
died without Iſſue, that Williaw Brown Heir of Fane died 
without Iſſue, and afterwards Fohn Brown died without Iflue, 
and after his Death Stephen Saunderſon, in Right of Hama, 
his . Wife, entered on the Lands deviſed to Jebn mY 

4 St | an 


A . 
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Ader aterwards Hannah died, Dorothy and Mary being now 
ling 
That the Lands in Queſtion deviſed to John Brown are 10 |. 
mum and no more, and if upon the whole the Court 


wer Opinion for the Plaintiff, they find for the Plaintiff, 
otherwiſe for the Defendant, 


And after Argument by Serjeant Pengelly for the Plaintiff, 


Serieant Wynne for the Defendant, it was now argu- 
= —_ for the Plaintiff, and by Serjeant Cheſhire for 
the Defendant. 


And for the Plaintiff it was inſiſted, that the Leſſor of the 
plaintiff had Title quacunque via; for if John Brown had only 
an Eſtate for Life, he was only intitled to a fifth Part of the 
Reverſion; if he had an Eſtate in Fee, he was intitled to a 


third Part. 


And it was argued that the Leſſor of the Plaintiff ought 
to have a third Part, for that hn Brown by this Deviſe 
took an Eſtate in Fee; for if a Man deviſes Lands wichout 
limiting any Eſtate, the Deviſee paying a Sum in Groſs, this 
ſhall be by Conſtruction an Eſtate in Fee. This is ſettled, Bro. 
Eftates 28, Teſtaments 8. Cro. Elia. 204. 3 Co. Wellock and 


Hammond, 6 Co. 16, Colliers Cale, 2 Cro. 527, 591, 599, 


600, 1 And. 38. 1 Rol. 834. and in many other Caſes. 


And though in this Caſe the Deviſe to John Brown is, pays 
ng 51. per Annum to Elizabeth Scarf during her Life, this 
makes no Difference, for it is a Sum in Groſs, and is to 
continue during the Life of Elizabeth Scarf, and therefore ir 
muſt be in Fee, otherwiſe the Eſtate deviſed might determine 


before the Life of Elizabeth, to whom the 5 J. a Year is pays 
able, | 


In the Caſe of Webb and Herring, 2 Cro. 415. there was a 
Deviſe to his Son, and if his three Daughters outlive his 
Son and his Heirs, they to have for Life ; and then I give 
the {ame to my Siſters, they to pay 6. 10s, yearly to 

40 the 
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the Merchane-Taylors Company, and if they deny Paymen 
the Company to enter. | 


It was adjudged that the Siſters had a Fee; ſo 2 Cy 520 
2 Rol. 80. Spicer ver. Spicer, a Deviſe to his Wife for Lik 
paying 3 J. per Annum out of the Profits to Thomas for 1; 
Life, and if ſhe die before Thomas to his Son Richard, he ik 
wile paying 3 L a Year to Thomas for his Life, and 20 
to his Siſters. Roll reports it that it was 20 f. yearly to | 
for Life; and it was reſolved that Richard had a Fee, «, 
the 20s. is a Sum collateral, and does not Iſſue out of th 
Land, and the Value is not material; for if it was only a p 
to be paid, it being a collateral Sum which does not iſſue qu 
of the Profits, the Deviſee, ſhall have a Fee; Houghton fd 
for this Reaſon, becauſe the Deviſee, who is to pay to L. du 
ring his Life, muſt have an Eſtate to continue during the 
Life of L. and therefore muſt have a greater Eſtate than fy 
his own Life, for L. may ſurvive him. | 


So in the Caſe 27 Car. 2. Read ver. Hatton, Boll, 39g 
2 Mod. 25. a Deviſe to Robert his Son, upon Condition thi 
he pay 51. a Year to his Siſters, the firſt Payment to be 
made at the firſt of the uſual Feaſts which ſhall happen nen 
after his Death, ſo it be a Month after his Death, though 
the Eltate deviſed was 16 J a Lear; yet it was adjudged that 
Robert had a Fee. So Lee and Withers, 2 Jon. 107. Pole 
545. a Deviſe to James conditionally, that he allow his den 
Nicholas Meat, Drink, Waſhing and Lodging, during hi 
Life; tho' it was urged, that the Word allow imported it to be 
our of the Profits, yet it was reſolved that it was a Fee. 


And the Difference is only where the Payment is limited 
to be paid out of the Profits, and where it is not limited; 
for this is the Diſtinction taken 6 Co. 16. in Collier's Caſe, 1 
Deviſe, paying a Sum in Groſs, ſhall be a Fee; paying there- 
fore 20 s. yearly ſhall be only for Life, which alludes to the 
Caſe Dy. 371. b. where a Deviſe to the Wife after the Death 
of his Father, paying therefore to the right Heirs of my Fa- 
ther 40 s. yearly during her Life, was adjudged only a De- 
vile for Life. So Anneſley ver. Chapman, Cro. Car. 157. Jon. 

I 211, 
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tk Deviſe to his Sons, and they to bear Part and Part 
2 going out of the Lands for Life, this was only an Eſtate 


for Life. 


Pur if there was any Doubt whether this Clauſe gave 

Brown a Fee, yet it would be removed by the Clauſe 
which ſays, that if the Eſtate to be fold and his perſonal E- 
fate will not hold out to pay his Debts and Legacies, what 
55 unpaid ſhall be paid out of the Proportion of the Lands 
given to William Brown, J. Brown and Geo. Scarf, for a De- 
viſe of Lands to pay Debts and Legacies will carry a Fee 
10 Dy. 37 1- C. 2 Devile of Lands to a Man's Siſter, except 
my Manor, which I appoint to pay my Debts, will be'a 
Deviſe of the Manor in Fee. | 


So a Deviſe to perform a Man's Will, and to pay Debts 
and Legacies, was reſolved by all the Juſtices in C. B. to be 
2 Fee. Bend. pl. 66. And fo it was decreed in Chancery. 
(a. Chan. 196. | | 


And afterwards in the ſame Term Judgment was given 
for the Plaintiff by the whole Court ; for the Chief Juſtice 
{aid, that they were all clearly agreed in their Opinions, that 
7. Browne had by this Deviſe an Eſtate in Fee upon the whole 
of the Will; though if it had been put upon the firſt Words 
only, paying 5 l. per annum 10 El. Scarf for her Life, they 
had not been all ſo clear in their Opinions, v4 


William Vaiſey ver. Hundred of M bi ſton cus 166. 
in Com. Glouceſt. In C. 3. 


CTION upon the Statute 13 Ed. 1. in which the, 1 A0. 
Plaintiff declares de placito quod quidam malefactor, Wc. tion upon 

in quoſdam Johannem Goodman & Robertum Capell ſervien ip- po > BY 
ſus quer inſult” fecer & 67 I. conſiſten de diverfis peciis auri cufi for à Rob- 
weat' Guineas, & diverſis peciis auri cufi vocat Half Guineas cad to ap- 
de denar ipfius Gul Vaiſey propriis, in manibus & cuſtod pred te) ou 

Fohannis the whole 


Property in 
oy of which the Robbery was committed ; or otherwiſe, if intire Damages be given, it 
in zats, 
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, 3 88 * n 

's invent” exiſten, ac viginti peciis auri cuſ voc: Ou 
neas, in manibus & cuſtodia præd Roberti invent exiſt, 
 eiſdem Johanne & Roberto felonice ceper, aſportaver & Adi * 
Nc. in Domini Regis nunc contempt & grave damnum p * 
Guliclmi & contra form ſtat, & unde idem Iyillielmus qui tam 
Tc. quer quare cum quidam malefactor, Oc. ut prin, 


Upon Not guilty pleaded a Verdi& was found f 
Plaintiff, and Damages were aſſeſſed at 88 l. 120 


And now Serjeant Cheſhyre moved in Arreſt of Judgment, 
for that the Plaintiff had declared only for 67 1. ut de dug 
ipfius Willielmi propriis, but it does not appear by the Deck. 
ration that the 20 Guineas were the Money of the Plainti, 
for though they were in the Poſſeſſion of his Servant (whi 

when the Maſter is preſent, is ſufficient to ſhew that the 
are the Maſter's Money, for the Poſſeſſion of the Servant | 
the Poſſeſhon of the Maſter, where the Maſter is preſent) 
yet it is not of Conſequence that they are the Money d 
the Maſter who was abſent, and therefore intire Damages be- 
ing given, it will be bad in toto. ann 


Afterwards the Chief Juſtice ſaid, that all the Juſtices wer 
agreed that the Plaintift muſt have the Property in the Mo- 
ney of which the Robbery was committed; and he and Tra 
thought that it did not appear here that he had the Pr 
in the 20 Guineas. But Blencoe and Dormer being 
contrary Opinion, Judgment was not arreſted, 


the 


Caſe 167. Thomlinſon ver. PRE In C. B. 


An Award Reſpaſs for taking away and detaining the Wife for four 
— 2 5 Months againſt the Conſent of the Plaintiff her Husband, 
anding Per quod conſortium amifit, Cc. The Defendant after Imparlance 
aber in quad vi Q armis pleaded Not guilty, quoad reſd transgr di 
wr action non, Oc. quia dicit quod tranſgr pred unde pred quit 
ſuperius ſe modo quer fat fuit tam per ipſum def quam per qu 
dam Hug Martin, quodque poſt tranſgr pred' & ult' contin (ik) 
27 May 5 Geo. the Plaintif, Defendant and H. Martin -_ 
I mut 
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* ned to the Arbitration of R. Wallas, H. Wallas and H. Ri- 
Gu thardſon, ad arbitrand de tranſer præd inter quer & eoſdem 
* 5 uf H. Martin & de diverfis ſet inde inter eos tunc penden, 


7 ili primo Jun 5 Geo. arbitraver quod defen & H. Martin 
"Juerent quer aut offerrent to his Ule 71. ſuper tertium diem un 
' duas integr tertias part omnium cuſtag ipfins quer in & circa 
(# pred ſolubil tam attorn quam ballivo ſu's poſtquam billa 
inde product foret, Oc. quas 7 l. they tendered on the zd of 
June, and the Plaintiff refuſed, quodque nulla billa cuſtag buc- 
uſque product fuit, c. To which the Plaintiff demurred, 
and ſhewed for Cauſe, that the Plea was pleaded in Bar of 
the Action, whereas it ſhould have been in Barram ulterior 
wanutention action ill, and the Defendant joined in Demur- 
ter. And it was inſiſted for the Plaintiff, firſt, That this 
Award is not a Bar, for that the Submiſſion was only de 
rang / inter quer & defen' & quendam Hug Martin & de dis 
werſis ſect” inter eos tunc penden, which could not extend to a 


*. Suit againſt the Defendant only; and though it is averred, 
be qd tranſer' unde quer ſe gueris fact fuit tam per Hug' Martin 
J quam per defen, that is impoſhble, for though H. Martin 


might have been aiding to the Defendant, and in Treſpats all 
are Principals, and may be charged either jointly 'or ſeverally, 
yet the Declaration charges the Defendant for a particular 
Fact of his own, (viz.) that he took the Plaintiff's Wife & 


by the Defendant could not be committed by H. Martin; 
therefore the Suit againſt the Defendant for that Fact could 
not be a Suit inter eos dependen'. 


Sed non allocatur ; for the Submiſſion ſhall be conſtrued to 
be of all Actions between them, or any of them. 


Secondly, It was inſiſted, that the Award being, that the 
Defendant ſhould pay two Thirds of all the Plaintiff's Coſts 
to his Attorney or Bailiff in & circa ſect pred, is altogether un- 
certain; for tho an Award to pay Coſts, to be taxed by the Pro- 
thonotary, has been allowed, 1 Sid. 358. yet here no Perſon 
s named who is to tax the Coſts; and therefore an Award to 
pay Coſts of Suit in an inferior Court is void. 1 Salt. 75. 
And here it is to pay Coſts to the Bailiff ; and therefore is 
i 1 


per quatuor menſes detinuit & adbuc detinet, and the Detainer 
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like the Caſe in 3 Lev. 413. to pay all reaſonable Expence, 
ſuch a Suit, which was held to be void. 0 


Sed non allocatur ; for an Award to pay Coſts in ſuch 3 dit 
is ſufficient, without ſaying any Thing more, for they nu 
be aſcertained. Vide 2 Vent. 242. 3 Lev. 18. 


Thirdly, The Award is on one Side only; for it direg, tha 
71. and Colts ſhall be paid by the Defendant, and direg, 
nothing as to the Plaintiff, nor does it ſay that all Suits, &. 
ſhall ceaſe, or that this ſhall be in SatisfaCtion of the Plain, 
tiff's Demands, or any Thing to that Effect; and though y 
Award, which expreſſes that it was made de & ſuper ue 
miſſis, may be conſtrued to be made in Satisfaction of all Di. 
ferences or Demands, yet this, being only averred by the 

+ Plea, ſhall not be conſtrued in ſuch Manner. 


Sed non allocatur; for here the Award is a parol Award, in 
which the very Words need not be expreſſed, but the Ef:4 
and Subſtance of it; and therefore when it is {aid Quod 9. 
bitrat de & ſuper præmiſſis arbitraver & determinaver, it i 
tantamount to ſaying, that the Arbitrators for the Concluſion 
of all Differences between the Parties accorded, UW, 


And therefore Judgment was given for the Defendant. 


ie 166. a/ ver. Fulwood & 41. In C. B 


an wee. TREspAse, quod 19 Set. 3 Geo. Defendants Ii & 
* armis un ſpadon quer * cauſa rationabili ceper, per- 
good. cuſſer, fugaver' & imparcaver, ſpadon fic imparcat per jp 

cium trium dierum detinuer, necnon 20 Sept. 3 Geo. un al jp 


don quer ceper & abduxer. 


The Defendants quoad Vi & armis, necnon tot tranſer in nat 
pred mentionar prater caption”, percuſſion”, fugation' & impar- 
cation un ſpadon ſuper 19 diem Sept. & ſpadon fic impar 
cat per ſpacium trium dierum detention; Non cul; & quoad un 


ſpadon ipfins quer caption, percuſſion, fugation & ee, 
0 


rr 


Gale ill fic imparcat per præd ſpacium trium dierum in 
ui pred nentionat per ecoſdem Defen fieri ſuppoſit' ' dicunt 

1 ante pred tempus quo, Vc. Ricardus Fulwood was ſeiſed 
5. Fee of Cheſter Cloſe, and that for Damage- feaſant there the 


Defendants ſpadon pred ceper, Oc. 


plaintiff replies, That he is Rector of Renſlinch in the 
County of Worceſter, of which Rectory a Meſſuage and fifty 
Acres of Land are Parcel; that in the Pariſh of Renſlinch qui- 
lam campus exiſtit conſiſten in part de terr arabil in part de 
prato vocar Weſtfield de quo Cheſter Cloſe in quo, &c. is Parcel; 
chat the Rectors of the ſaid Rectory have Time out of Mind 
had Right of Common in that Part of Weſtfield called the Ara- 
ble Part, of which Cheſter Cloſe in quo, Tc. is Parcel, pro omnibus 
neriis col nabil in & ſuper Meſſ & quinquaginta acr pred' 
lun & cuban in quolibet anno quo campus præd cum grano 
in debito tempore ſecundum conſuetud agricultur ibidem ſeminat 
fu 4 tempore quo tor gran fic ſeminat' aſportar' fuir quouſ- 
que aliqua pars campi pred cum grano reſaminat fuit, & in anno 
jw jacer friſcus & ad Worcet per tot ann ill, quod anno tertio 
Geo. pred Weſtfield in part vocat pars: Arabilis inde cum grano 
ſeninat fuit & ante pred tempus quo, Qc. nullum gran in 
udem campo remanen fuit per quod quer poſuit ſpadon' pred 
ſuper Meſſ* & quinquaginta acr terr præd leuand & cuban 
in Cheſter Cloſe ad co ia ſua ibidem utenda, Cc. 


Defendant rejoined, quod ſex acr terr vocat Pratts Nathan 
jrope Radford Bridge ſunt parcel de Weſtfield, & anno ſe- 
cundo Geo. cum grano ſeminat' fuer & tempore quo, Cc. 
duo carectat viciar eodem anno ſecundo ſeminar fuer rema- 
nn in pred ſex acr terr, & duob carectat ill fic remanen' quer 
4e injuria propria poſuit præd ſpadon in Cheſter Cloſe pred. 


To which the Plaintiff demurred, and Defendant joined in 
Demurrer. 


And it was inſiſted, that the Rejoinder was bad, for that the 
Rejoinder ought to anſwer to the Replication which preſcribed 
for Common in Weſtfield, of which Cheſter Cloſe in quo, Oc. is 
Parcel, 4 tempore quo tor gran aſportat” fuit quouſque aliqua pars 


campi 
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campi pred reſeminat ; if the Defendant would not tang 
the Preſcription, but only the Time of uſing his Common 1 
ſhould have denied quod tot gran aſportat fuit; upon whit 
the Iſſue would have been well joined; or afterward, 

ſuch an Inducement as this ſhould have traverſed abſue by 


quod tor gran fuit aſportar; for the Iſſue was upon the Aff. 
mative and the Negative, and one ought to commenſurate i 


the other, but here the Denial of the Defendant is not , 


Secondly, The Rejoinder of the Defendant is not a die 
Denial of the Matter alledged by the Plaintiff, but by lf. 
rence; the Plaintiff ſays, that all the Grain was carried 
the Ground: The Defendant ſays, that Pratt Nathan ws 
Parcel of the Field where two Lands of Vetches remained: 
this is Evidence, and by Conſequence infers, that all th 
Grain was not carried, but is not a direct Negative to the 
Matter alledged by the Plaintiff; and a Plea which is 
mentative is not good. Co. Lit. 303. Dy. 3 57. b. Nil 223. 


Thirdly, If this is a Negative to the Plaintiff's Affirmatire 
then the Defendant ought to have concluded to the Country, 
for when there is a direct Negative and Affirmative, there i 
a full Iſſue, and the Concluſion ought to be to the Country, 
Telv. 137. 2 Sand. 190, 1337. 


Fourthly, The Plaintiff cannot anſwer any Thing to thi 
Rejoinder, for if he ſays, that two Lands of Vetches did not 
remain upon Pratt's Nathan tempore quo, Oc. this would be 1 
Departure; for by his Replication he had ſaid that all the 
Grain was carried out of all the Field, now that it was car- 
ried out of one Part only; and if it were found that the two 
Loads of Vetches were carried, this Verdict would be imms- 
terial, for there may be Grain growing on other Parts of the 
Field. * 

1 | 


. 


ww — 
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Mudge ver. Mudze. In GR. «bin \ Caſe 169. 


Uk following Caſe was referred by the Iiord Chan- A cs. 
T cellor to the Judges of the Common Pleas for their gad _ 


ini Creation, 
09 * may be ex- 


cnguilded afterwards by the Death of the Covenantor, to whom: the Covetiantee was Heir 
Fiſt, If any and what Eſtate aroſe to Joan Mudge, 
Secondly, If the Covenant was a binding Covenant. 


Edmund Mudge by Indenture 30 Junuary 1692. between 
himſelf on the one Part, and J Mudge his Wife of the 
ther Part, for natural Love to the ſaid Foan Mudge his Wife, 
by thele Preſents doth give, grant and confirm unto the ſaid 
Jus Mudge all that his fourth Part of Anerges, Wc. Part of 
the Manor of King's Barſwell in the County of Devon, for 
and during her natural Life, and after her Deceaſe unto 
Viliam Mudge his Son, and to his Diſpoſing, all that his 
Right, Cc. in the Premiſſes, that he the ſaid Edmund NMudge 
fandeth ſeiſed and poſſeſſed of in an Inheritance in Fee- 
imple; but if it happen that the ſaid William Mudge die 
without Iſſue, then the Inheritance ſhall remain to Joan 
Mudge and her Heirs, to have and to hold the ſaid granted 
Premifſes unto Joan Mudge for Life, and after her Deceaſe to 
WVilian Mudge, and to his Diſpoſing; but if he happen to die 
without Iſſue, then to Joan Mudge his Wife and her Heirs, 
to be holden of the Chief Lord of the Fee. b 


And the ſaid Edmund Mudge, for himſelf, his Heirs and 
Alugns, doth covenant and grant to and with the ſaid Juan 
Mudge his Wife, and William Mudge his Son, their Heirs and 
Alugns, that the ſaid Edmund Mudge, notwithſtanding any 
AQ, Cc. is, and at the Time of executing of an Eſtate of the 
Premiſes unto the ſaid Joan Mudge his Wife, and to the ſaid 
William Mudge his Son, and their Heirs, ſhall be ſeiſed of the 
Demeſnes as of Fee, to them and their Heirs, of and in the 

| 4Q Premiſles 
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Premiſſes, without any Uſe, c. to alter, We. and ſhall oy" 


tinue and be fo ſeiſed thereof until an Eſtate of and 


| 7— 
Premiſſes ſhall be lawfully executed unto the ſaid Joan dy * 
and William Mudge their Son, and their Heirs ; and that (Kere 
ſaid Edmund Mudge now hath good Right and Title, &, , Wi che 
convey, Qc. and that the {aid Joan Mudge and Milian Mun WY nd 
ſhall and may from Time to Time quietly enjoy, d 
without the Lett, c. and that the ſaid Edmund Mudee, hi An 
Heirs and Aſſigns, ſhall and will, at the Coſts of the fh chat r 
Joan Mudge and William Mudge, their Heirs and Aſſign, , 
any Time in five Years do any further, Wc. for the bete Ar 
Aſſurance, QTc. | FRY 
| | LY by th 
It was inſiſted, that this amounted to a Covenant to flap} nante 


ſeiſed to the Uſe of Juan Mudge for her Life; for though 2 
Man cannot: covenant with his Wife, Co. Litt. 112, yet thi 
Deed ſhall be conſtrued to be a Deed Poll, as was hel; 
4 Mod. 261. Caf. Parl. 140. Then when a Man by Dee 
Poll covenants with his Wife, and William Madge and hi 
Heirs, though the Covenant be void as to the Wife, it ſhal 
be a good Covenant with William Mudge the Son; with 
whom the Father might make a Covenant. So if a Core 
nant be entered into with a Man and his Wife, the Husband 
may declare upon the Covenant to him only; and by the 
{ame Reaſon the Covenant here made with the Wife and the 
Son ſhall be conſtrued to be a Covenant with the Son onhy, 
2 Co. 383. 2 Mod. 217. | 


| * 1 
Then if Edmund Mudge by Deed Poll covenants for himſelf any 
and his Heirs, with his Son and his Heirs, that be grants, WW ed 
releaſes and confirms the Tenement in Queſtion to the Uſe df met 
his Wife for Life, and after to his Son; and if he dies with af 
out Iſſue, to his Wife and her Heirs; and covenants, that be Da 
is ſeiſed, and will continue to be ſeiſed till an Eftate be exe the 
cuted to them and their Heirs; this ſhall be conſtrued s 3 Pro 
Covenant to ſtand ſeiſed, &c, for it is evident, that the E- JN 
ſtate was intended for the Wife, Tc. and Words which cars 
not otherwiſe take Effect, ſhall amount to a Covenant to 8 


ä 3 4 ˖ 


ET 
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50 / But on the other Side it was inſiſted, that this was i- 
Maes BAY tended 5 2 Grant, and being a void Grant, the Covenants 
it th. BN .frerwards that he was ſeiſed, and for quiet Enjoyment, and 


% » (daurther Aſſurance, ſhall not be conſtrued as a Covenant to 
Mute hand ſeiſed. 3 Lev. 306. | MT 
4 — And it was agreed by all the judges of the Common Pleas, 
: tua no Uſe aroſe to Jon Madge by this Deed. ehe 
* And as to the Covenant, they all delivered their Opinions, 

| that the Covenant was good in its Creation, but afterwards 

by the Death of Edmund Mudge was extinguiſhed, the Cove» 

fad BY nantee being the Heir of the Covenantor. Pate fer! 
gh 8 | = 
| | y* | + | * ® | 5 2 4 — a 'S 2. | ; 
he Sir Edward Bettiſon ver. Savage, c 170. 
1 hi A Prohibition was granted. to the Eccleſiaſtical Court, 82 
ſhall A upon a Libel there againſt the Plaintiff and ſome other cecund 27. 
bs Juſtices of the Peace in the County of Kent, for a Diſtur- tr Judg. 
ore. — made by them in the Pariſh- Church of Chiſſeburſt in the — 
band Time of Divine Service; upon a Suggeſtion, that the Plain-Pbiteg 
' the tif acted as a Juſtice of the Peace in ſuppreſſing a Riot made ſhall have 
| the by ſeveral Perſons in the ſaid Church, for which the Rioters ““ Colts 
al. WW vere indicted at the Kent Aflizes, and found Guilty. 


And after declaring in Prohibition, the Defendant, quoad 


3 


ed Not guilty, & pro conſult” habend demurred ; and Judg- 
ment for the Plaintiff upon the Demurrer; and upon a Writ 
of Enquiry for the Damages in that Ifſue the Jury found 2 d. 
Damages : And it was now moved by Serjeant Whitaker, that 
the Plaintiff might have his Coſts ; for when a Plaintiff in 
Prohibition recovers Damages, he ſhall alſo have Coſts. 1 Roi. 


716, 575. Co. Car. 5 59. 1 Jun. 447. 
If Iſſue be joined, whether the Defendant has proceeded 


tiff, 


* * 929 * - 
π - 


any Proceeding ſince the Writ of Prohibition delivered, plead- 


ſince the Prohibition granted, and Verdict be for the Plain- _ 


— 
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ror in Parliament; but there was no Proceeding there 


387. 1 Vent. 345, 350. It was reſolved that the Plains 
in Prohibition ſhould have his Coſts where the Judgment og 
by Default, and 100 J. Damages found thereupon in Tela 
and though it was ſaid by the Court, that it was not uſual l. 
ter Judgment in Prohibition to preceed to execute a Writ x 
Inquiry, yet it is admitted, that if a Writ of Inquiry be eie 
cuted, and the Jury thereupon give Damages, the Plains 
ſhall have his Colts. os 


And it appears by the Caſe in C. B. Paſch. 5 W. & NI. thy 
where a Writ of Inquiry was executed after Judgment by 
Default in Prohibition, that in ſuch Caſe the Plaintiff ſþl 
have his Damages and Coſts. 3 Lev. 360. | 


And the Court was of Opinion the Plaintiff ſhould hare 


his Coſts, and a Writ of Error was brought in the King, 


Bench, and Judgment affirmed, and afterwards a Writ of Er 


upon my Perſuaſion that it was reaſonable and agreeable 


to the Authorities in Law, that the Plaintiff ſhould hare 


a. 


5 2 DE 


tiff, the Plaintiff ſhall have Damages. 2 Jon. 128, 15 


\W 


3 


D E 


Termino Paſch. 
6 Geo. 1. In C. B. 


Pere 


ſort verſus Alberry. Intr. Trin. 3 Geo. 
Rot. 1153. | 


Caſe 171, 


— jectment upon the Demiſe of John Scrape for Lands ef 4 
| 5 3 comprehends 
pon all that a Man has, real or perſonal, and when there is a Surrender to the Uſes of his Will, 2 


Copyhold Eftate will fall under the fame Conſtruction. 2 Ka. fee g. AMC 73» 


The Defendant pleaded Not guilty, and at Eſſex Aſſiſes 
before Juſtice Powis a {pecial Verdict was found to this Ef- 
kt; That James Scrape was ſeiſed in Fee of the Lands in 
Queltion, being Copyhold held of the Manor of Maliham 
Holy-croſs, and 5 June 1693 made a, Surrender in the 
Court of the ſaid Manor, ad tales uſus, intention & propofita 
qual fuer aut forent per Teſtament” & ult voluntat ſuam in ſcript 
lmitat” declarat & expreſſ'; that he made his Will 16 May 
1694, and thereby deviſed in theſe Words, As touching the 
Horlaly Eſtate it hath pleaſed God to beſtow upon me, I give 
the ſame in Manner following. Item, I give to my. Couſin 
Thomas Scrape all that my Parcel of Land lying in Waltham- 
Abbey (being the Lands in Queſtion). Item. I give to my 
ſaid Coufin Thomas Scrape my Wearing Apparel, Linen, Books, 
with all other my Eſtate whatſoever and whereſoever, not here- 
in before given and bequeathed, and him the ſaid Thomas 
Ny I make the ſole Executor of this my Will for performing 
ihe ſame. 


4R Thomas: 
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Thomas Scrape was admitted, and afterwards deviſed to th 
Leſſor of the Plaintiff and his Heirs, and if Thoma, 95 
by this Deviſe had an Eſtate for Life or in Fee, waz p 
Queſtion. 


And the Court took Notice that by this ſpecial Verdi; 
is not found that the Defendant had any Title as Heir 7 
Law or otherwiſe, and then the Leſſor of the Plaintiff be; 
admitted, he ought to recover againſt him that had no Tick 


And this was admitted by the Counſel for the Defends 
and therefore he would have moved to amend, but was *. 
ſtrained by this Doubt in Point of Law. 7 Wy 


And therefore the Court heard Counſel as to the Queſtion 
on the Will; and Serjeant Selby argued, That Thomas Sera 
had by this Deviſe an Eſtate in Fee; for it appears that the 
Teſtator intended to diſpoſe of all his Eſtate ; as to th | 
Worldly Eſtate, Cc. I give the ſame as follows, and though one 
a Deviſe to a Man generally paſſes only an Eſtate for Life, voul 
yet when the Deviſor adds, that he intends him all his Eftz: 
whatſoever and whereſoever, this carries him a Fee. Where At 
a Man deviſed all his Eſtate to his Wife, it was adjudged ſhe Cour 
had a Fee. 1 Rol. 834. F. 12. 80 3 Mod. 45. 80 inthe Rel 
Caſe of The Earl of Bridgwater ver. The Duke of Bolton, 2 Houl 
Deviſe of all his Real and Perſonal Eſtate was held a Fee. Im 
Salk. 236. So in Hopewell and Ackland, Salk. 239. The * 
Deviſe was of his Manor of B. if his Daughter died with- _ 
out Iſſue, to his Brother and his Heirs. Item, I give tow * 
Brother all my Lands, Tenements and Hereditaments. Item, I 85 
deviſe all my Goods, Chattels, Money, Debts and whatſoeur = 
elſe I have in the World not before diſpoſed of, to my Brother A. ma F 
paying my Debts and Legacies; and though the laſt Clauſe ws _ 
coupled with perſonal Things, yet it was reſolved that theſe * 


Words, whatever elſe I bave in the World, gave the Fee and 5 
Inheritance of all his Eſtate. 


Titles 
To which the Counſel for the Defendant anſwered, that 1 

the Caſes mentioned were conſiſtent with the preſent Cale, 
4 though 


— De Term. Paſch. 6 Geo. I. 


339 


8 iſe to Thomas Scrape ſhould be conſtrued only 
PL fr Life; for by the Caſe 1 Roll. 8 3 4. it appears, 
an the Deviſe was of all his Eſtate to his Wife, paying his 
oh and Legacies, and that his Debts amounted to 40 l. and 
0 perſonal Eſtate but to 5 J and then without Doubt it would 


de 2 Deviſe in Fee. 80 the Cale 3 Mod. 45. was, that J. 


Neath, but I am reſolved to give him nothing but what his Fa- 
her hath given him by his Will; I give all my Eſtate to my Wife ; 
ind the Reſolution in this Caſe was founded upon the Anti- 
bels in theſe Words, I am reſolved to give nothing to ] 
Reeves, Who probably was his Heir at Law. So in the Cate 
of the Earl of Bridgwater, Sal. 236. Mod. Ca. 106. The 
Court took Notice of the Words all my Eſtate real and per- 
wal; for Holt ſaid, the Word Eſtate is Nomen Generaliſſimum, 
which is ſubdivided into two Species, Real and Pertonal ; 
ind therefore when he enumerates both Species, though the 
Words are conjoined with perſonal Things, all paſſes; but 
there it ſeems to be agreed, that if the Eſtate had been men- 
toned generally, being coupled with Chattels only, nothing 
would have been compriſed but perſonal Eſtate. 


And therefore the Cale Cro. Car. 447. was urged by the 
Counſel for the Heir at Law; where a Man deviſed all the 
Refidue of my Goods, Leaſes, Mortgages, Eſtates, Debts, 
Houſhold-ſtuff, Bonds and other Things whatſoever of which 
am poſleſſed, to my Wife; and it was reſolved, that his 
Mortgages in Fee paſt to her but for Life; and this Caſe was 
agreed to be Law, for the Word Eſtate was mentioned with- 
out the Difference of Eſtates, as here. Mod. Ca. 108. 


So the Caſe of Hopewell ver. Ackland was founded upon 
this Reaſon, that the Teſtator had given to his Brother all his 
Goods, Chattels and Debts, which comprehend all his perſonal 
Efate; and therefore when he adds, whatſoever elſe ] have in 
ihe World, that imports ſomething more than his perſonal 
Eltate; and there he deviſes many Legacies in Fee for Cha- 
rites, and therefore when he deviles to his Brother, he pay- 
ns his Debts and Legacies, it was probable he intended the 
Inheritance for him, who was to pay the Charities for ever. 

And 


Reeves by bis Will ſaid, I hear J. Reeves is inquiring after my © 


— 


340 


it had paſſed the Land it ſelf. Adjornatur. 


ment. 


De 7. erm. Paſch. Geary, 


SI 


And therefore it was urged, that the preſent Cafe v 

farther than the Caſe mentioned; for here he gives on N 
Apparel, Linen, Books, with his other Eſtate, which mil 
be conſtrued with his other Eſtate of the ſame Nature, ay 
not an Eſtate of a higher Nature; as in the Caſe 2 (, 4, 


Monaſteries, Colleges, &c. ſurrendered or forfeiteq 0 
which by other Means ſhould come to the Crown, did ne 
extend to thoſe which came afterwards to the Crown by 4a 
of Parliament. So Colleges, Deans and Chapters, Cc. ,y 
other Eccleſiaſtical Perſons, by Statute 13 EA. does not er. 
tend to Biſhops. ben 


Then here the Eſtate was Copyhold, which paſſes by th 
Surrender, not by the Will; and when he ſurrenders to ſuch 
Uſes as ſhould be declared and expreſſed by his Will, and n 
the Clauſe by which he deviſes the Copyhold, he gives it t 
Thomas Scrape only, without laying any Thing of his Heir, 
it would be a forced Conſtruction, that the Words, with ” 
other Eſtate not before bequeathed, ſhould inlarge the Eſtate be 
fore expreſly limited to Thomas Scrape ; and after theſe Words 
he adds, and him I make my Executor for performing my lil 
which Words import, that he intended nothing for him by 
this Clauſe, except ſuch Eſtate as belonged to an Executor, 


But the Court held, that when he gave all his Eſtate what 
ſoever, that comprehended all that he had, real or perſona 


Eſtate; and when he had ſurrendered to the Uſes declared 
by his Will, the Will ſhall have the ſame Conſtruction as if 


But afterwards the Plaintiff was admitted to take Judg: 


4 


l 
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aff ver. Rilev and Jravell. Intr. C172. 
Wagſtaff 5 Geo. Rot. —— In CB. 


N an Action upon the Cafe the Plaintiff declared, Quod No one can 
| cum idem quer tertio Maii 1713. fuiſſet & adbuc eſt poſ- Aden n 
una de & in uno meſſuagio in Newport, ac ratione inde per the Ou for 
nt tempus pred habuit & de jure habere debuit communiam Pa. . 
Aur” in quodam communi campo vocar Buryfield pro duobus ſpadon but thoſe 
4 tertio die Maii uſque feſt Sant Mich prox” ſolvend pro quo- particular 
let ſpadon' 1 5. 8 d. proprierar, firmar vel occupator” ejuſdem * 
campi ; Cumque pred campus vocar Buryfield contigue adjacet al Damage 
campo vocat Pitwellfield, cumque defend dicto tertio die Maii 2 — 
fuernnt & hucuſque ſunt tenen' & occupator pred' communis Damage, 
campi vocar Buryfield, ac ip © omnes al tenen & occupator . * 
red campi vocat Bury field, a tempore, &c. reparaver fenſur — 
in Buryfield & Pitwellfield ne averia perſonar in Buryfield com- — a 
muniam habentium evaderent in Pitwellfield & exinde in terras Preſcription, - 
Alinde adjacen', prædicti defend prædicto tertio die Mali & ab- 
inde bucuſque ſepes int Buryfield & Pitwellfield permiſer fore 
in decaſu, per quod duo ſpadon ipfius quer quarto die Maii 17 13. 
C abinde bucuſque inter præd tertium diem Maii @ Mich 
quolibet anno diverfis diebus & vicibus depaſcen & communia ſua 
red in forma pred uten e Buryfield in Pitwellfield præd & 
dinde in al campos diverſor perſonur prope adjacen” cvaſer & 
damnum ibidem fecer, Cc. To this Declaration the Defen- 
dants pleaded quod non fuer tenen ſeu occupator pred campi 
wear Buryfield. To which the Plaintiff demurred, and 
ſhewed for Cauſe, that this was a Plea amounting to the Ge- 
reral Iſſue ; and the Defendants did not maintain their Plea, 
but took Exceptions to the Declaration, that the Plaintiff did 
dot ſhew any Title to Common by Preſcription, but only 
lays, babuit & habere debuit communiam paſtur”, &c. for tho 
this is ſufficient in an Action on the Caſe by one who has 
licht of Common againſt a Wrong-doer, yet when the Plain- 
(lt charges the Defendant for Nonfeaſance of a Thing againſt 
common Right, it is not ſufficient to ſay the Defendant 


ought to do it, but by what Right he is bound to do it; as 
48 in 


11 FE a 


ate MM. EY 


"De Term. Paſeb 6 Geo. & 1 


F. N. B. 128. For this Action does not lie but for him why 


— 


in an Adlon upon the Caſe for not repairing Fences it is 
ſufficient to ſay, quod def reparare debet, but the hy 
mult alledge an expreſs Raeltriptlen for the Repairs; and 

it was reſolved 1 Salk. 335. Starr ver. Roodsby. And hag 
here a Preſcription were alledged for the Dekade to re 
the Fences between Buryfield and Pitfield, yet this Preferine: 
runs only between the Owners of thoſe two Fields; the 
Owner of Pitfield may demand, that the Defendant ſhall u. 
pair the Fences Si N him and Buryfield, but the Plans 
who has Common in Buryfield cannot demand it, at leaſt | 
he has Right of Common only by Licence or Contra with 
the Defendant ; for it does not appear that he has any max 
Right of — than at the Will of the Defendant q 
ſome other. A Commoner cannot have a Gia claudendy, 


was Tenant of the Freehold, and alſo Tenant of the doi; 
and therefore the Plaintiff here cannot maintain an Action of 
the Caſe againſt the Defendants, without ſhewing an exyrel 
Lien * the Plaintiff and the 1 to incloſe the 
Common for the Benefit of the Commoner. Every one who 
would maintain an Action on the Caſe muſt have a part 
lar Right, or ſhew ſpecial Damage. By Hal, Salt. 15. An 
Adden upon the Cate doe not lie for the Owner of an An 
tient Meſſuage in a Vill, who claims by Preſcription to har 
a Paſſage in the Ferry Toll-free, a — him who is to repair 
the Ferry ; for he has no Right to — it without ſpecil 
Damage. 1 Sal. 12. And here the Plaintiff, though he hath 


ſpecial Damage, hath no Right to his Demand without a 
ledging a Preſcription for it. 


And afterwards Judgment was given for the Daaden 


antif | . | 3 | 
Term. Sanct. Mich. 

n _ . 3 
l Te. | 7 Geo. I, | | 
int | ; 
alt if 3 4 <P 
With n * 5 
* . | 215 
t or Gally VET. Jerjeant Selby. | In Canc'. Caſe 173. 
* 1 e | 7H A, fee 143. 
who Harles Stafford ſeiſed in Fee of ſeveral Lands in the Coun- 4 aner, 
al; ty of Bucks and of the Advowſon of Marrenden in Groſs, teallowed ts 
n of by Leaſe and Releaſe 23 and 24 April 1696, conveyed the _ 


Lands to Truftees and their Heirs, to raiſe 500 l. for Samuel becomes va- 
$aford his Brother and his other Brothers and Siſters, and aahng enn 
afterwards by Leaſe and Releaſe bearing Date 29 and 30 be taken for 
March 1696 (but executed after the before mentioned Con- e 
reyance to the Truſtees for raiſing Portions for his Brothers on a a Tru- 
and Siſters) conveys the ſame Lands, and by Indenture Morigagor 

; April 1696, conveys the ſaid Advowſon to Serjeant Selby or h Gran 


* <A : tee, and ſhall 
and his Heirs. reſent ſuch 


- - Perſon as 
ſhall 


10 March 1705, Charles Stafford grants the next . A,: ata, Ros 
ſon to Peter Gally; in 1706 Charles Stafford died, and Samuel © 70 
Stafford exhibited his Bill in Equity againft Selby to be let in- 
to a Redemption of his Eſtate. Selby inſiſted that he was an 
abſolute Purchaſer ; but upon hearing the Cauſe 1707, it 
was decreed that Selby was only a Morgagee, and that S4- 
muel Stafford ſhould ſtand in the Place of the aforementioned 
Charles Stafford and ſhould be admitted to redeem, and that 
Selby ſhould account for the Profits received by him ſince 
move aan and that Security ſhould be given to Re- 

* | 


4 July 1709, Gardiner articled to pay 180001. for the 
Lands and the Adyowſon, which were conveyed to Selby, but 
| the 


SEES. 


Wa 


_ 
cb 


. LEE. 
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laſt Incumbent, Gally the Plaintiff, the Grantee of the 


the Account was not then ſettled by the Maſter ; and wn 
the Church being become vacant by the Death of con- th 
Avoidance, preſented his Clerk; Selby alſo preſented 10 
Clerk, and Gardiner alſo preſented his Clerk. Upon tha 
Gally exhibited his Bill in Equity againſt Selby and G4, 
ner, and Gardiner alſo exhibited his Bill againſt Galy an 
Selby, alledging that he was a Purchaſer for a valuable Cy, 
ſideration, without Notice of the Grant to Gal, 


The Bill of Galy againſt Selby (Gardiner now making De 
fault) came on to be heard. 


And it was inſiſted for the Plaintiff, that Selby was , 
Mortgagee, and was by the former Decree to be redeemed, 
the Equity of Redemption then being in Charles Stafford, be 
would have been admitted to preſent to the Advowſon which 
became void, pending a Suit for Redemption, and of Con- 
{ſequence his Grantee ſhall be admitted here; for the Preſen. 
tation not being to be accounted for in Value the Mortgapee 
ſhall not be allowed to preſent, becauſe nothing can be tz 
ken for it or accounted for it, but the Mortgagor ſhall preſent, 


And it was agreed that the Caſe would be ſo in a com- 
mon Mortgage, but it was ſaid that here Selby was a Pure 
chaſer, and continued a Purchaſer at the Time of the Grant 
made of the next Avoidance, wiz. 10 March 1706, though 
by the Decree after he was directed to account, by which he 
became in the Nature of a Mortgagee quoad the Plaintiff in 
that Suit, wiz Samuel Stafford, but not quoad Charles Stafford, 
for he was no Party to the Suit, therefore as to him the 
Purchaſe continued abſolute ; then the Plaintiff Galy, who 
took nothing from Samuel Stafford, nor claimed under him, 
nor gave any valuable Conſideration for his Grant, ought 
not to preſent ; but Selby who has the legal Intereſt ought to 
preſent without the Interpoſition of a Court of Equity. But 
it was decreed by the Lord Chancellor, that Selby was only 
a Mortgagee from the beginning, and though Samuel Stafford 
was Plaintiff in the Suit, yet he came in under Charles Sec 
ford who had the Equity of Redemption, and therefore * 

2 : | the 
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l ch became vacant he was to have the Advantage of 
＋. bg and as he had granted the next Ann his 
een (rate food in his Place, and Selby is only a Truſtee for 
d hy im; and it is not material whether he is a Purchaſer of 
2 thi the Grant, or not; for if the Grant were without any Con- 
bak (leration, it would be good and ſuſhcient to intitle him to 
be Preſentation 3 and therefore it was decreed that the Pre- 
C (ration by Selby and alſo by Gardiner were void, and that 


glþy ſhould preſent to ſuch Perſon as the Plaintiff ſhould: 


name. 


De. | 
vas Counſel for the Plaintiff. 

as q x "x22." | | 

ned; Anonymus. In Canc. Caſe 174 

„be | | TR | 

hich „ yr ſeiſed in Fee made a Settlement of | Lands to Uron a Set- 


tlement of 


Truſtees and their Heirs, upon Truſt that they ſhould 14rd, u be 


ell the Lands and pay out of the Money ariſing "therefrom 1 
ſuch particular Sums to ſuch particular Perſons, and the Re- 3 : * 


idue (after the Sum of 200 J. to be paid to ſuch Perſon wt 


he by any Writing under his Hand ſhould direct) to B. his and bisHeirs, 


Executors or Admuniſtrators, and afterwards died without any 2 


Me Direction for the Payment of the 200 l. It was  refolved be paid to 
ur- that B. ſhould not have the 200 J. but the Heir of him who fc Bebe, 
ant made the Settlement. | | © +21/* ſhould by 


| | HY Writing un- 
der his Hand direct, who died without any ſuch Direction, the 200 J. will go to this Heir, and not 
to B. or his Aſſigns, 8 | 


Jaſbmaſter qui tam, &c. ver. Hundred fo 5s 
Edmonton. In C. B. eg. 


ACTI ON upon the Statute 13 Eqw. 1. againſt the Hun- An Afton 
dred of Edmonton de placito quod cum pred Taſhmaker fuit R_ Ed 
Poſeſſonas de duabus peciis auri cunit vocat Guineas valor” 1 l. 1 s. e 
ſraratim, ac fuit poſſeſſionat de bonis & catallis ſequen ut de — 2 
bonis propriis, (viz.) a Silver Watch, a Gold Watch and Chain, A 
4 T 5 a notwith- : 
| ſtanding 

29 Car. 2. if it appears that the Perſon robbed was only going te his Pariſh Church. 
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a Pair of Ear- rings and a Diamond Necklace, & fe poſeliag 
exiſten quidam malefact ignot 10 Apr apud Edmontoy a 
pred Hundred de Edmonton inſult” fecit in ipſum . 
& Fuditham uxor ejus tunc preſen & pred' two Guinea 4, ,, 
dem Taſbmater © predifta bona & catalla de pred Taſmaer 
& Fuditha uxor ejus tunc preſen felonice cepit, Ge, 


Upon Not guilty: pleaded at the Trial before King Ch, 
30 Nov. at Weſtminſter, it appeared by the Evidence that 7, 
maker married the Daughter of Mr. Gould who lived at 8. 
monton, and had continued with his Wife at the Houſe d 


Mr. Gould from the firſt of March precedent, and that u 


the 10th of April, being a Sunday, Taſbmaker and his Wi. 


and Mr. Gould were in his Coach, going from Mr. Gow) 


> Houſe to Edmonton Church, two Miles diftant, and by the 


Way were robb'd, and the Goods before mentioned taken 
from "Taſbmaker and his Wife. 


And it was inſiſted, that the Action was not maintainalþ 
ſince the Statute 29 Car. 2. cap. 7. which enacts That if wy 
travelling on the Lord's Day be robb'd the Hundred ſhall ng 
be charged for the Robbery, Oc. | 


But it was anſwered, That going to the Pariſh Church 
could not be called a Travelling within that Statute, which 
was made for the better Obſervation of the Lord's Day, and 
confirms the Statutes made for the publick Exerciſe of Re 
ligion, and by the Stat. 1 Eliz. every one is to reſort to hi 
Pariſh Church on the Lord's Day. 


But the Travelling prohibited by this Act was ſuch 2 
tended to the Profanation of that Day, and the Hundred by 
the Statute is liable to the King, though the Party could not 
have an Action where he was robb'd on Travelling, Cc. and 
therefore the Bar to the Action was intended as a Penalty, 
but ſuch Penalty can never be ſuppoſed to be intended again 


a Man who 1s going to his Pariſh Church. 


1 5 fs And 
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* afterwards upon a Motion the Court declared, that 
he Action well lay; though perhaps it might have been 
Aberwile if he had been travelling for his Pleaſure. ; 


Eaſt- India Company ver. Atkyns. In Canc'. Caſe 176. 


Tus was à Bill for a Diſcovery of a private Trade car- A Man may 
1 ried on by the Defendant, who was Supercargo of the — 
Stringer Gally, lent by the Company on a Voyage to Canton in not what 
in China 1715. and from thence to return to England, and — 
ſetting forth, that it was agreed between them and the De- — bs 
ſendant, that he ſhould go Supercargo for the Company in — 
the ſaid Ship, called the Stringer Galley; that he ſhould take ——— 
ſeveral Goods from the Ship called the Purfton Galy, and ta Penalty. 
then to proceed to China, and there take in Goods for the 
Company, Cc. and that the Defendant covenanted, that he 

would not ule any private 'Trade during the Voyage, and 

that if any Bill in Chancery ſhould be brought againſt him, 

that he would anſwer thereto, and not plead the AQts of Par- 

lament which create any Penalty or Forfeiture in Bar to ſuch 
Diſcovery ; and then charges, that he failed ro the Downes, 

and there took in Goods for the Company from on Board the 

Purfron Gally, and from thence proceeded to Canton in China, 

where he privately fold the Company's Cargo, and with the 

Produce of ſuch Cargo bought other Goods, and diſpoſed of 

them in his Return at Lisbon in Portugal, and Part was car- 

ried by the Succeſs, and Part by the Lemon Galley to Holland, 


Cc. And offering to waive all Penalties, Wc. 


The Defendant, as te ſo much of the Bill as ſeeks a Diſ- 
covery of Goods exported without Licence, or ſold before the 
Return of the Ship at Lisbon or elſewhere, pleads the Sta- 
tte 9 & 10 V. 3. c. 44. and 6 Anne, c. 3. by which, if Bulk 
be broke before the Return of the Ship the Ship, and Goods 
(hall be forfeited, Wc. | | 


And Mr. Vernon argued, that this Plea was ſufficient; for 
by 9 WW. z. the Penalty is the Loſs of Ship and Goods, and 


the 


— — 
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dant was ready to ſet ſail, he muſt then execute this Charter- 


the double Value of the ſame, one fourth Part to the Pro, 


cutor, and the other three Fourths to the Eat. India Con. 
pany, and therefore though the Waiver might be ſufficient, 1 
to the Part given to them, yet as to the other fourth Part of 
the Ship, and double the Value, the Plaintiffs are not jr; 
ticled : This they ſeemed apprehenſive of, and for that Rez 
ſon alledge, that they have exhibited Informations, ' withay 
ſaying when, or for what Goods, which they ought to hay 
ſhewn particularly, and expreſly ſetting forth the Inform. 
tions themſelves, to ſhew they were for the Goods in the Bil 
inquired after, if they would have intitled themſelves as Pro 
ſecutors to the other fourth Part; but if they ſhould be in. 
titled to the Forfeitures upon 9 W. 3. c. 44. yet the Fork. 
ture by 6 Anne, c. 3. is given, one Moiety to the Cro 
and the other to them who will ſue or ſhall ſeiſe, c. where. 
fore to this Penalty they appear not to be intitled; and then 
we are in the common Caſe, where a Diſcovery is prayel 
which will ſubject the Defendant to a Penalty, in which Cale 
the Court will not oblige the Defendant to anſwer ; a Cour 
of Equity will not ſubject Perſons to Penalties, for it relieve 
againſt them. | | 


But it is {aid here the Defendant covenants to anſwer to 
any Bill in Equity, and not to plead or demur ; but ſuch 
Covenants are of dangerous Conſequence, and here will 
ſubject the Party to the Payment of 90 J. per Cent. to the 
Company by way of Damage, (for ſo the Covenant runs) 
which is a MulCt as great as the Forfeiture. 7 


The Manner of obtaining it was hard ; when the Defen 


party, or not go. But this is ſaid to be no more than what 
the Company has always praCtiſed ; yet there is alſo a Co- 
venant, that if the Ship miſcarries the Party ſhall loſe his 
Wages; which as often as brought into Queſtion has been 
let aſide, for they are intitled from Port to Port to receive 
Wages, to ſuch Port where the Cargo was unladen, and 
ſuch Covenant is unreaſonable. SP 


4 
No 
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No Conſideration is pretended for this Covenant, but the 
Company's Undertaking that they ſhall not be ſubje& to 
any Forte 


pod. 


The Perſon covenanting here doth not pretend or pray to 
dare Relief againſt his Covenant; but the Plaintiffs would 
have a ſpecifick Performance of it, which is not ſo proper in 
Court of Equity; for a Difference hath always been taken 
between a Circumſtance of Fraud to be relieved againſt a Co- 
renant; and the Praying a ſpecifick Performance of it. If a 
Man makes a Mortgage, and covenants not to bring a Bill 
do redeem, nay, if he goes ſo far as in Stiſted's Caſe, to take 
m Oath that he will not redeem, yet he may redeem. 


If 2 Man borrows Money, and covenants, that if the In- 
tereſt be not paid at the Day, it ſhall carry Intereſt, yet a 
Court of Equity will relieve; tho he may be ſaid as much 
to waive the Benefit of a Court of Equity in thoſe Caſes 


4s here. | N 
rb indeed a Covenant of an extraordinary Nature, that 
he ſhall not make Part of his Defence ; if he may be abridged 
of one Part of his Defence, why not of the whole. 


| Indeed, in a Covenant to ſuffer a Common Recovery, it 
1s agreed what Defence ſhall be made, and what the Parties 
ſhall do; and if this be. allowed, the Defendant may another 
Time be obliged to make Default, that the Bill may be taken 
ro confeſſo. addy LN = 


The Covenant is, that the Defendant ſhall not plead nor 


nliſt on the Penalties, to avoid a Diſcovery. But ſuppoſe he 


does, is the Court bound? Will they refuſe to regard his 
Plea, and paſs over the Merits which the Law allows him to 
nit on? What has a Court of Equity to do with a Cove- 
nant, unleſs it be executory, to pray a ſpecifick Performance 
of it, but can there be a {pecifick Performance here t 


os | 8 | The 


itures, which the Company is not able to make 
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has pleaded it; the Plaintiffs may take what Advant ee 
can at Law, but a Court of Equity will not interpoſe Fu 
cially to do what is contrary to the Deſign of a Coun 9 
Equity, (viz.) to relieve againſt Forfeitures and Penaltie, 


The Rule, that no Perſon ſhall be compelled to ſub; 
himſelf to Penalties and Forfeitures, is founded on natuy 
violably without Exception, till this Attempt; therefore, 3 
we cannot be acquitted by the Company from theſe Port. 
tures, it would be a monſtrous Thing in a Court of Equir 
to ſubject us to them; and the rather, where it is 4 Strin 
upon the Allegation of the Plaintiffs, who alledge, that they 
are apprehenſive of an Injury from the Defendant, though 
che Proceedings ſhew that they never made a better Vopzg, 
having gained 200 /. per Cent Profit. Their whole Com- 


plaint is conjectural 
Foundation, and hath no Oath to ſupport it. Ade dp | 


If they have any Ground, . they have their Remedy 2 
Law, and the Defendant asks no Relief in Equity againff the 
Covenant. Eu. 1 5 b 5 SALES 1 


Sir Thomas Powis on the other Side argued, that the Deſen 
dant was not within the Penalty of 9 W. 3. which prohibit 
all Perſons except the Company, and their Servants or Agent, 
to trade or Goods to the Indies ; the Defendant is the 
ras yds and fo not ſubject to the 
Penalty of that Act. W 


- But if, in reſpect to thoſe Goods exported, they be locked 
upon not as Servants, but as Traders, and ſo within the Pe- 
nalties of the Act; | . | 


Vet three Fourths of the Penalty being given by that Af 
to the Company, and the other Fourth to the Informer, they 
may alledge they have exhibited an Information, whereby 


they will be intitled to that Fourth, and then _ 
8 - | 


— — — — 
— — — — 
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. Bereſt af the e Penalties they: are intitled to, thin are in 
he common Gale 5-- as where. a Perſon waives the Forfeitures 
af the treble Value, and prays a Diſcovery of Tithes; or 
\here 4 Man Waives the Penalty of the Statute, and prays a 
pie of Timber felled. And if the Penalties of this Act 
'n be waived, and a Diſcovery of the outward-bound 
— opage prayed, then the plea, wi which covers the is. ivory 


of thus, is ill. 


As to the Diſcovery prayed by the Bill in Wien to the 
hrs) Voyage, that ſtands upon the Sratute 
+ Inne, c. 3- where the Moiety of the Penalty is given to the 
Crown, which therefore will Rand upon the Covenant of the 
Defendant, arc il an this Marr by way of Plea. 


to diſcover it when committed? 


It is founded on the Conſideration of being admitted to 
the Benefit of all the Profits he — donated 
cargo; ſo that it is a lawful Covenant, and founded on a 
Conſideration. Then it is a Covenant that goes along with a 
Iruſt, and ſuch a Truſt as none would commit — — 
unleſs he could come to the Knowledge how it. is 
but it cannot be known without the Diſcovery of the Daten. 
1 it is a Tranſaction in a an 


ALF. EE | [| 


Covenant not to redeem is unlawful.. So is a Covenant to 
pay Intereſt upon Intereſt, for ſimple Intereſt is a reaſonable 
Compenſation ; but this Covenant hinders no one of his 
Right, but only tends to Ty the Detendanc lum de- 
trauding the Plaintiffs. 


It is ſaid a Man hath a Right to plead or Han hn ny 
be not waive ſuch Right? may he not covenant to give Judg- 
ment by Default, — ne to ſuffer a by 
Default, and nan NG 
. of thele? | 


Ga a6 + & -_ 


o 
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1 Lord 


| And may not « Man covenant not to commie a Fraud, or 


" 4 Mortgage is in its Nature n a chuckle a 


352 De Term. Santi. Mich. 7 Gen 


Lord Chancellor The Plaintiffs ſhew not when any Indy 
mation was exhibited, or for what, but the Defendare m 
take their Word for it ; if a Perſon pleads a forme; Sui 


depending, he muſt ſhew when and for what, that the Cn 
may {ee it is for the ſame Cauſe. 


But as to the Covenant it muſt be conſidered, that | 
in a Caſe where it is morally impoſſible to get a Diſcoy 
but from the Defendant himſelf, and it is the more er 
to get it, ſince it relates to a Fraud where the Plaintifk 4, 
prejudiced by the Defendant, and ought to have Ameng.. 
and the Defendant had an Opportunity of doing the Wg 
by Reaſon of the Truſt repoſed in him by the Plaintiff. 1; 
is not a Covenant to reſtrain a Court of Juſtice from d- 
ing Right, but enables it to do Right, for it cauſes the while 
Truth to be laid before the Court. | 


And there is a Difference between a Defence upon a 
Anſwer and a Plea. | £ Fe 


The Plea is not a Deſence to the Juſtice of the Cauſe, bu 
to the Inquiry, that the Defendant may conceal the Truth, 
therefore not like the Caſe of a Covenant not to redeem 1 
Mortgage. ene | | 


It is a negative Privilege which the Law allows, tht x 
Man is not obliged to diſcover what may ſubject him to: 
Penalty, but it is not a natural Right, for then a Diſcovery, 
if he pleaſed to make it, would invade that Right; but fur 
a Man may waive ſuch a Privilege, it is not what the Lav 
prohibits, but the other Party hath no Right to oblige him 
to it, but if he will diſcover he may, there is no Law or 
Right againſt it. 


If the Defendant hath not acted againſt his Duty, his An- 
fwer does him no harm, and why ſhould the Court protet 
him if he hath plaid the Knave ? Though the Law doth not 
oblige any one to 1ubje& himſelf to Penalties, yet he may if 
he will, if he thinks it for his Advantage. Remedy at Lav 


I 1s 
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where there can be no Proof, and the Bill is to diſ- 


7 Info arm, what Goods were carried, for that is the Meaſure of 
a der Damage: | 2 
* The Plea over- ruled. 
V B. There was af terwards an Appeal to the Houſe of 
at it ; Lords, but the Matter was compounded. | 
Crer 
ona 
Fler ver. Blackwell al. In C. B. cu. 
Y N Ejedment tried at Eſſex Aſſiſes before Juſtice Eyre, up- No one ſhall 
* on — Demiſe of one Edward Pate, the Caſe was this!: r kr 


Richard Warner ſeiſed in Fee of the Lands in Queſtion had without an 

two Sons Richard and George, and by his Will deviſed in theſe 8 

Words, (viz.) I give to my Wife Jane all my Freehold Lands in 2. "V.. 
rare in the County of Eſlex, HR the Lands in Queſti- — 
on) and after ſome other Bequeſts he ſays, I give to my Son 4 Aus 1008. 
George my Freehold Lands in Canenden after my Wife's Deceaſe; . 

ard if it ſhall happen that my Son George ſbould die before he 


bu attain the Age of 2 1 Years, then the ſaid Lands ſhall deſcend to 
uth, my Sou Richard and his Heirs for ever ; Richard was the eldeſt 
| don and Heir of the Teſtator, George was his younger Son by 


a ſecond Wife; George attained his Age of 21, and by his 
Will deviſed the Lands to his Siſter, the Wife of the De- 
fendant, and her Heirs, and then died in the Life of Fane 
his Mother, 


The Leſſor of the Plaintiff claimed under Richard; and it 
was referred to Mr. Juſtice Eyre, whether George had an E- 
late in Fee or only for Life; and it was inſiſted that George 
took a Fee, for if he had only an Eſtate for Life he took 
nothing, and the Deviſe that Richard his Heir ſhould take if 
George died under Age, imports that he ſhould not take if 
be did not die under Age; and ſo was the Opinion of Saun- 
ders 2 Saund. 388, Deviſe to the Heir after the Death of 
5, gives an Eſtate to B. by Implication. 13 H. 7. 13. 6. 
ak 262. 1 Leo. 257. Dal. 44. 3 Leu. 55. 


8 RS BT 
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But by J. Eyre here is no Deviſe to the Heir of Oy, 
and no one ſhall take againſt the Heir without an erp 
Deviſe to him. CB, 


Judgment for the Plaintiff. 


Caſe 178. Pickering ver. Appleby. In C. B. 
Whether a A Tumyfir, for 5801. for ten Shares in the Stock of t, 


. Governors and Company of the Copper-Mines in Ey 
— 5 transferred and {old by Plaintift to Defendant. _ 


within the 
Stat. 29 Car. 2, which enacts, That no Action ſhall be brought upon any Contract, not to be per. 
formed within the Space of one Year, unleſs ſuch Agreement or Memorandum be in Writing, and 


ſigned by the Party, &c. 


And there was another Count in the Declaration for Good 
and Merchandiſes ſold and delivered. 


And another Count, that the Defendant, in Conſideration 
that the Plaintiff took upon himſelf to deliver and trans: 
ten Shares of the ſaid Stock to the Defendant the next Transfer 


Day, ſuper ſe aſſumpfit ſolvere 5801. ſuper tranſlation” inde, Cr. 


The Defendant pleaded Non Aſſumpfit ; and upon the Trid 
there was Proof made of a Contract for ten Shares of the 
{aid Stock for 580 J. But there was no Memorandum in Wii 
ting of the Contract or any Earneſt paid; and there vas a 
Doubt upon the Words of 29 Car. 2. whether the Plaintiff 
ſhould recover. The Statute ſays, That no Action ſhall be 
brought to charge any Perſon upon any Agreement in Conf. 

deration of Marriage, or upon any Contract for Sale af 
Lands, Tenements or Hereditaments, or any Intereſt in or 
concerning them, or upon any Agreement not to be perform- 
ed within the Space of one Year from the making, unleſs the 
Agreement upon which ſuch ACtion ſhall be brought, or ſome 
Memorandum or Note thereof, ſhall be in Writing and ſigned 
by the Party to be charged therewith, or ſome other Perſon 
thereunto by him lawfully authoriſed ; and in another 
Clauſe, No Contract for the Sale of any Goods, _— 
1 | 8 
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Terchandiſes for the Price of 10 J or upwards ſhall be al- 
lowed to be good; except the Buyer ſhall accept Part of the 
Goods ſo ſold, and actually receive the ſame, or give ſome- 
thing in Earneſt to bind the Bargain, or in Part of Payment, 
or that ſome Memorandum or Note in Writing of the ſaid 


Bargain be made and ſigned, &c. as above. 


And upon the Trial before King C. J. it was doubted, whe- 
cher the Shares in the Stock of this Company were within the 
Purview and Intent of that Statute ; and therefore it was made 
\ Caſe, and argued before the Court of Common Pleas ; and 
ſterwards at Serjeants-Inn before all the Judges of England. 


And I inſiſted at Serjeants-Inn, that the Words of the Sta- 
tute extend to all Contracts for the Sale of Goods, Wares or 
Merchandizes, and Shares in ſuch a Corporation are Merchan- 
dae. Merx eſt quicquid vendi poteſt; every perſonal Thing for 
which Merchants traffick may be called Merchandize. 


Trover lies for Muſcheats, Monkeys, Parrots, for they are 
Merchandize. 2 Cro. 262. 1 Bulſt. 95. And for Negroes, for 
the ame Reaſon. 2 Lev. 201. 3 Lev. 366. | 


And though there was a Doubt whether Trover lay in the 
Caſe of Smith and Gould, yet the Doubt aroſe only on the 
Nature of the Property of a Negro. So the Word Goods is 
of a large Extent ; if a Man grants omnia bona ſua, all his 
perſonal Chattels paſs. 2 Roll. 58. 


Emblements not ſevered may be levied upon a Fieri fac de 
bonis & catallis. So Trover lies for a Bond. 2 Cro. 538. Cro. 
(ar, 262. 1 Roll. 5, 20. and for Letters Patent. Hard. 111. 
And the Plaintiff may declare, that he was poſſeſſed de bonis 
C catallis ſequen', (vix) uno ſcript” obligat, uno warranto, Oc. 
4 Mog. 156. But it cannot be denied, that theſe Shares are 
perſonal Eſtate, they may be attached. 


Wa Man trades in them, he ſhall be a Bankrupt; fo ruled 
in B. K. in Sir John Wolſtenholm's Caſe; and tho' this Judg- 
ment was declared illegal by the Statute 1 3 © 14 Car. 2. c. 24. 

; that 
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that ſeems to be becauſe Sir John Molſtenbolm did not traffic 


in them, but only had a Stock in the Eaſt-India Company, a 


any other Gentleman might have. 


But there the Proviſo is, that every Perſon who ſhall trad 
traffick or merchandize, in other Way or Manner than in te 
ſaid Royal Fiſhing, Eaſt-India, or Guinea Company, ſhall " 
liable to a Commiſhon of Bankrupt. 


And in the 9 & 10 Vj. 3. c. 44. . 74. 4 Clauſe = 
ſerted, that no Member of the Eaſt- India Company eltabliſhe1 
by that Act, ſhall be liable to be a Bankrupt in Reſped d 


his Stock there only ; and that no Stock in that Compan 


ſhall be liable to a Foreign Attachment; by which Clauſe + 
appears the Parliament thought it reaſonable by expreſ 
Words to avoid: ſuch a Conſtruktion, as otherwiſe might hate 
been made concerning Perſons who traffick in ſuch Stocks; 
for if a Man does not traffick, but deals only on a particuly 
Occaſion, this does not make him a Bankrupt. 


As if a Man provides for the victualling of the Nay, 
1 Vent. 170. or has a Part in a Ship, but does not freight i, 
1 ent. 29. 1 Sid 411. 


The Intention of the ACt was to prevent Frauds and Per- 
juries, which was equally hazardous in Contracts for Stock, 
as for Land or any other Thing; and therefore the Inten- 
tion of the Legiſlature ſeems to be aimed at all Contract; 
if made for Lands, by the prior Clauſe it is provided, that 
the Agreement or ſome Memorandum, or ſome Note thereof, 
ſhall be in Writing, &c. and by the latter Clauſe it is pro- 
vided for in all Contracts for Goods, Wares and Merchan- 
dizes; in which Words it may be well preſumed, that all 
Contracts were intended to be included; and it is the more 
probable that Stocks were meant to be included, becauſe tra- 
fick in them was uſed many Years before that AQ. 


And in the Caſe of Nunns againſt Scipio, Hill. 8 Feb. 1715. 
in Chancery, it was expreſly declared by Lord Chancellor 


Cowper, that a Plea of the Statute to a Bill for Performance 


1 2 Cu 
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Contract for 4000 l. S. S. Stock ought to be allowed; 
anch Reſolution is in Point. | 


erjeant Whitaker econtra inſiſted, that all Contracts were 
ot intended to be compriſed within that Statute 3 for the 
Words make Contracts above 10 J. void, except the Buyer ac- 
cept Part of the Goods ſold, and actually receive the ſame, 
er oive Earneſt, or ſome Memorandum of it be in Writing; 
oy therefore though one or other Part is ſufficient, yet the 
gtatute does not extend to Contracts where neither one nor 
he other Part can be performed; and therefore, where Part 
if the Goods cannot be delivered or accepted, it cannot be a 
Contract within the Statute, which extends only to ſuch 
Things Part whereof may delivered or accepted. 


Transfer of Stocks at the Time of that Statute made was 
unuſual, and therefore it is not probable that the Legiſlature 
had that in View; and although all Goods, Wares and Mer- 
chandizes, are mentioned in the Statute, yet it does not fol- 
bw that the Statute ſhall extend to Contracts for all Sorts of 
Goods; for there are Goods of which Felony cannot be com- 
mitted, and it is not probable that it ſhould extend to them. 


This Statutes is introductive of . new Law, and therefore 
x to be taken ſtrictly, and ſhall not be conſtrued to extend 
to Stocks, or other Choſes in Action which cannot be aſ- 


ſgned. 


To which it was replied, that though the Statute ſays the 
Contract ſhall be void, unleſs the Buyer accept Part of the 
Goods, or give Earneſt, or there be ſome Memorandum in 
Writing; yet it is not neceſſary that the Thing contracted 
for mult, by this Statute, be ſuch as can be delivered into the 
other Party's Hands; it is ſufficient that Part of the Goods 
be accepted, or that there be Earneſt, or ſome Memorandum 
be in Writing; and therefore if the Goods cannot be delivered, 
1 there be Earneſt, or a Memorandum in Writing, it is ſuffi- 
dent. If there be a Contract for Goods to be imported in ſuch 
a Ship, ſhall not the Contract be within the Statute, becauſe 
the Goods cannot be delivered till the Arrival of the Ship? 

4Y 1 
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But if the Delivery of the Goods is neceſſary, the Aſſn 
ment is a Delivery; and the Declaration ſays for ten Shan 


vendit & tranſlat'; if an Aſſignment was made it may be x, 
cepted, and till Acceptance the Transfer is not compleat; un 
though it is ſaid, that a Choſe in Action cannot be af; 
yet it does not follow that it is not of the Nature of Gook 
of Merchandize. | 


A Choſe in Action may be aſſigned by the King Dy. 16 
2 Cro. 82,179. 2 Rol. 198. or may be attached. 3 Ley, 255 
Cro. Blix, 184, 713. 1 Rol. 553. 1 Sid. 327. 


But the Judges being divided in Opinion it was adjournel 


Cale 179. The King ver. Biſhop of Hereford & al 
Iutr. H. 5 Geo. Rot. In C. B. 


In Quere IN a Quare Impedit for the Preſentation to the Vicarage of 
ſhop pleads, © Aymſtry in Com Hereford, the Biſhop pleaded, that the 
3 Vicarage was within the Dioceſe, and that he claimed no- 
thing but as thing but as Ordinary of the {aid Church; that the King hy 
lab Letters Patent under the Great Seal preſented Geo. Herbert t 
want of al- be inſtituted, ſuper quo idem Epiſcopus ut Ecclefie præd ordina 
edging er pred Geo. Herbert fic preſentat' de habilitar & idoneitat ſui tan 
Refuſal, de moribus quam ſcientia in hac parte ſecundum Leges Ecclefuſtica 
2 adtunc & ibidem examinavit ut de jure debuit, & ſuper hujuſmodi 
the Crown examination idem Epiſcopus adtunc & ibidem invenit & per [+ 
eee cum diverſar perſonar fide dign fibi manifeſte apparuit quod pra 
Geo. Herbert tempore preſentation præd fat & diverſis ami 
tunc ult elapfis fuit Ebrietati datus, Anglice a common Drun- 
kard, & communis dejurat, Anglice a common Swearer, ac ea 
occaſion per Legem Sancte Ecclefie fore inhabilem & perſonan 
minime idoneam fore admiſſ ad aliquod Beneficium- cum Cura Ani 
mar, per quod idem Epiſcopus ut Ecclefie ill ordinar recuſavi 
admittere pred' Geo. Herbert ad Vicariam Ecclefie pred pro 
ei bene licuit ; & hoc parat, c. W 


x | ; To 


_—— 
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To this Plea the Attorney General demurred, and the Bi- 
ſhop joined in Demurrer, and Exceptions were taken to the Plea. 


Firſt, That the Biſhop ſays quod ipſe nibil clamat in eadem 
Ecclefia, whereas it ought to be in eadem Vicar. Sed non allo- 
tur; for he adds nifi admiſſion, inſtitution & induction Vicar 
ud Ecclefam' pred; for though the Word Ecclefia imports the 
Reftory, and Quare Impedit preſentate ad Ecclefiam is not good 
vr 2 Preſentation to a Vicarage, F. N. B. 326. yet the 
Reference here is to the Ordinary, who if he is Ordinary of 
the Rectory, is alſo Ordinary of the Vicarage preſentative 
J-rived therefrom. And ſo are the Precedents 2 Brow. 225, 


226, Raſt. 524- 


EF . 


EX 


| Secondly, There is no certain Averment that he was a 
common Drunkard. Sed non allocatur; for Ebrietat' dat wit 
an Anglice is ſufficient. . . 


Thirdly, The Averment that he was, is not certain, but 
only quod ſuper examin Epiſcopus invenit & per Sacr um per- 
ſonar” fide dign manifeſte fibi apparuit quod fuit, Tc. Sed 
nou alocatur; for Dyer 368. 2 Rol. 591. it was allowed to 
be good, where the Certificate of the Ordinary ſaid diligentem 
& celerem fieri fecimus inq per quam luculent comperuimus & in- 


renimus quod, Cc. 


 $ a Certificate of Baſtardy was allowed, which aid quod 
Rolf ſaid that it had oftentimes been allowed. 


So per quam inq invenimus eſſe Baſtard was allowed. Raft. 
Baſt. 4. Specot's Caſe 5 Co. 57. The Plea was ſuper exami- 
nation Epiſcopus invenit prefat' H. fore ſchiſmaticum, ©c. So 
in the Cale of Hele ver. The Biſhop of Exeter. Lutw. 1095. 
80 Co, Ent. 5 20. | 


Fourthly, For that the Biſhop does not ſhew that he gave 
Notice of the Refuſal ; and it was argued by me, that there 
s a Diſtinction between the Refuſal of a Clerk of a com- 


mon 


222 ——— 


fuit mulier prout per in invenit, Fitz. Baſt. 2. and there 
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Hob. 198. | 


mon Perſon and a Clerk of the King. In the Ca 
common Perſon Lapſe incurs if he does not preſent with 
ſix Months, and therefore Notice is neceſſary. Heyy, N. „ 
539. Townſ. Tables 232. Co. Em. 5 20. | 


- But nullum tempus occurrit regi, and therefore it is ſufficen 
that he now informs the King of his Refuſal, The lo 
Ground for requiring Notice is the Danger. of a Lapſe, 3 
appears by P. 18 H. 7. Keil. 49. b. 


And therefore a Patron may preſent before Notice, 4 (, 


75. b. The Plea is only an Excuſe for the Defendant thy And 
he be not judged a Diſturber, and though upon a Plea ths I ive 
the Biſhop claims nothing but as Ordinary, generally the Queltu 
Plaintiff may have a Writ to the Biſhop preſently, and the not 10 


Biſhop ſhall not be amerced, but the Plaintiff for falle Clamay, 


So where the Biſhop pleads ſpecially, that he claims nothin 


but as Ordinary. 38 Ed. 3. 2. 43 0 
But it was reſolved, that the Dies arts bod-Grok wee of ** 


Notice alledged. 


c 80. Depaba ver. Ludlow. In C. B. 0 
N \ Sſumpfit upon a Policy of Inſurance, where the Defen- no 
— dant inſured the Plaintiff, Intereſt or no Intereſt, againſt * 

no Ireret all Enemies, Pirates, Takings at Sea, and all other Damages uh 
has no occa- Whatſoever. And upon Trial it appeared that the Ship wa Neat 
beni bree taken by a Pirate of Sweden, and was in his Poſſeſſion for 1 
for Defen- nine Days, and then was retaken by an Engliſb Man of War, —_— 
Ganser and after the Suit commenced, brought into Harwich. And 

that, 


the Queſtion was, Whether in ſuch Caſe the Defendant ws 
reſponſible ? ; | 


And it was reſerved by the Chief Juſtice for the Opinion 
of the Court ; and after Argument by Serjeant Whitaker 4 
ri . 


— 


af? —Plintif, and by Dr. Henchman for the Defendant, it was 
vin Wi rermined for the Plaintifl | „ e; 
Neal | 

| ror though it was objected, that the Inſurer was only re- 


Conſible where the Plaintift had a Property, and that the 
0 of Inſuring Intereſt or no Intereſt was introduced ſince 
te Revolution 3 yet it Was ſaid that ſuch: Inſurance was 
0d. and the Import of it is, that the Plaintiff has no Oc- 
4 to prore his Intereſt, and that the Defendant cannot 


controvert that. 


tha . and though the Ship was here retaken, yet the Plaintiff 
the eired a Damage, for his Voyage was interrupted; and the 

' the Queſtion is not whether the Plaintiff had his Ship and did 1 
the r loſe his Property, but what Damage he fuſtained. 

Our, | k Ph Ny 


ſhe King ver. The Biſhop of Durham, the I 
Chancellor, Maſter and Scholars of Cam- 
bridge, Edward Fenwitke, Jobn Ward 
and Edward Fenwick, Jun. Clerk, Jntr.. 
Trin. 7 Geo. Rot. : ere de 
| I'S <p tot BN 0. B YWBd 

Lure Impedit, in which the Attorney General declared, A grant of 2 

Quod Elie Regina ſeifit de Eccleſia de Simondbourn&.im iy Adee 


en. a Northum ut de uno groſſo n jure | Corone Præ ſons, &c, 
0 Wl 7 Hodges, quod Advocatio deſcendebat Jacobo Primo, 2 1 e, | 


ſafer mortem J. Hodges preſentavit Cuthbert Ridley, and that will nos ex- 
from him it deſcended to King Charles the Firſt, who upon the Adrowfon 
Death of Ridley preſented William Kember, and from him it Frered in 
deſcended to King Charles the Second, and upon the Death of Times, tho 
Kember, John Rippon and Thomas Algood, by Uſurpation, pre- = 2ppen- 
ſented Majors Agood; that the Advowſon deſcended to King Manor 300 
James the Second, and upon his Abdication to King Mam 22. 
and Queen Mary; and that upon the Death of Algood, the 
Chancellor, Maſters and Scholars of Cambridge, by. Uſurpa- 

tion, preſented William Stainforth ; that afterwards the Advow- 

lon deſcended to Queen Arne, ard from her to his preſent 


* „ „ 
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© fold to Sir Francis Ratcliff, afterwards Earl of Derwentwa, 


Earl of Suffolk and her Heirs, and that upon the Death d 


preſented Wiliam Stainforth. That the Advowſon deſcended 
to James Earl of Derwentwater, who by Indentures 15 Aw. 


Succeſſors, and ſo derived the Advowſon to Queen Elizabeth 


Majeſty King George, to whom! vpon che Death of eg 
the Right of Preſentation appertained, wut ace 


The Biſhop pleaded, that he claimed nothing bur, 


Edward Fenwicke, ſen. pleaded, That Queen Flixgbers un 
ſeiſed of the Manor of Wark to which the Church of = 
bourne was Appendant, and prefented Hodges, and that the 
Manor ad quod, Nc. deſcended to King James the Firt; wi, 


preſented Ridley, and by Letters Patent 1 1 Fa. in the 114 


7 ' 


= 


Year of his Reign granted the faid Manor cum pertin to El. 
zabeth Howard Wife of Theophilus Lord Howard, afterward 
Ridley the Earl of Suffokk, -in- Right of his Wife, preſentel 
Kember, and the Manor deſcended to Fames Earl of Suffolk, 
who by Indenture 9 July 1664 inrolled, Qc. bargained a 


in Fee, who by Deed 4 Sept. 1665 granted the next 4. 
voidance to J. Rippon and Thomas Agood, who upon thy 
Death of Kember prefented M. Agood, and that by the Statute 
3- Jac. 1. cap. 5. the Univerſity thall preſent to the Benefte 
of a Recuſant convict, and that the Earl of Derwentwar 
being a Convict, upon the Death of Agood the Univeriiy 


12 Anne, granted the next Avoidance to the Defendant BA. 
ward Fenwicke ſen. to whom the Preſentation upon the 
Death of Stainforth belonged, Tc. abſque hoc, That Queen 
Elizabeth was ſeiſed in Groſs. Edward Fenwicke jun. pleaded 
that he claimed nothing but upon the Preſentation of E- 
ward Fenwicke ſen. th 


The Chancellor, Mafters and Scholars of the Univerſity of 
Cambridge pleaded, that Edw. 2. was ſeiſed of the Manor of 
Wark, ad quod, Tc. that it deſcended to Edw. 3. why by 
Letters Patent 9 May 25 Edw: 3. granted the Advowlon to 
the Warden and College of the Chapel of Windſor and their 


who preſented Hodges, and upon his Death King James i. 
0 | preſents 


— —— 
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le, and having, the Manor of Wark alto, hie by 
ao Wang 2 Jani in the 3 1th: Year of bis Reign gran- 
wg ill caſt”, honor & maner” de Wark, c. ac. omnes 
Mpvcation' Te. omnium & fingular Ecclefiar, Oe. infra Cam, 
Fr. in codem Lint Pat ſpecificas vel alibi pred mauer, Oe. 
eke, pertin', c. aut u memb', Oe. unquam ante tunc bavit , 
5 io reputar', Ge, to Elizabeth. the Wife of Theophilus 
pf Walden Heir apparent to the Earl of Suffolk and her 
Heirs, by which ſhe was ſeiſed of the Manor and of. the Ad- 
rowſon, and upon the Death of Ridley preſented Kember, and 
ſo derived the Advowſon to Edward: Earl of Derwentwater, 
who being 2 Reculant convict, the Univerfity upon the 
Death of Algood preſenced Stainforth, and then derived the Ad- 
do vlon to James Earl of Derwentwater an Infant, and that 
by the Statute 12 Anne, Sl. 2. cab. 14. every Papiſt or 
Perſon profeſſing the Popiſh Religion, and every Infant of 
lach Papiſt not being a Proteſtant, and every Mortgagee, 
Truſtee, Nc. of ſuch, is dilabled, Ge, and the Univerſity 
ſhall preſent, Nc. upon which the Earl of Derwentwater not 
being a Proteſtant, bur Son of a Papiſt, &c. the Pretentation 
belonged to the Univerſity, who preſented the Defendant 
ard, abſque hoc, that King James 1. died ſeiſed of the Ad- 


vowſon. 


Pefendant Ward pleaded chat he did not diſburb, G 


To the Pleas of the Biſhop, Edward Fenwicke jun. and 
Ward, the Attorney General replied, and prayed Judgment 
with a ceſſat executio, Tc. GLA 345 | 


EZ SESES 


To the Plea of Edward Fenwick ſen. the Attorney Gene- 
ral demurred, and for not joining in Demurrer took Judgment. 


To the Univerſity's Plea the Attorney General demurred, 
and ſhewed for Cauſe, that the Traverſe is not material, and 
that the Defendant did not ſhew any Title to the Advowſon; 
and the Univerlity joined in Demurrer. b... 


\ 
S A Z. 8. 


— 


And it was argued, that by the Letters Patent 11 Fac. 1. the 
Advowſon of Symondbourne did not pals, for it is not expreſly 


named 
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A Grant of a Manor with all Woods, c. ſpectan au is 


within 17 Years, but not to Woods ſevered in antient Times, 


named in the Patent, and by 17 Edw. 2. Prerog. Regir 15, 4g 
vowſon Appendant does not paſs by the Grant of a2 
cum pertin, if it be not expreſly mentioned. And though 
is admitted by the Pleadings, that this Advowſon was Aprer 
dant to the Manor of Wark in the Time of Edw. 2. and the 
Grant by the Letters Patent is inter af of the Manor of jy 

with Advowlons, Qc. penden aut ut memby, parce „. 
rundem Maner 5 Tc. unquam ante hac habit, cognit, accept, * 


cupat, ufitat' reputat exiſten', Tc. 


Theſe Words cannot paſs an Advowſon ſevered from the age 
Manor 300 Years, though it was ante tunc appendant to the 
Manor. 


In the Caſe of Imber.ver. Wilking, Dyer 362. Co. Ent. 380, 


membrum, parcel” corundem Maner, Oc. antehac cognit\, arte, 
babit', ufitat' ſeu reputat exiſten' does not extend to Woods which 
were not Parcel thereof at the Time of the Grant, they 
ought to be Parcel thereof in Reputation Time out of Mind, 
Wc. 80 2 Roll. 186. Co. Ent. 38. A Grant of a Manor (eſſec 
with all the Lands, Woods, ©. ſpectan aut ut membr, parcel, them 
Vc. ante tunc habit, cognit, accept, ſeu reputat', may extend to 
Woods in the Hands of the King, and Parcel of the Manor quel 


And fo it was reſolved by the Court. 


Judgment for the king 


—— 
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9 Geo. 1. In B. R. 


| Rogers ver. Wilſon. ite 182, 


EBT upon a Bond dated 24 7 Geo. for 200 l. In : on- 
D The Defendant prayed Oyer; upon which the Con- Stock, it 
dition appeared to be this. | . 
giſter itſelf to whoſe Uſe the Contract was made. 


Whereas Ph. Brooke, as Executor of F. Brooke, being poſ- 
ſeſſed of 40001. Lottery Annuities, 6 Fuly agreed to fell 
them for 4600 J. to be aſſigned and payed for before 6 Aug. 
next; and whereas ſoon after the ſaid Ph. Brooke, at the Re- 
queſt of the Plaintiff and Defendant, tranſcribed them in his 
own Name into the South - Sea. | N 


Now if the Defendant, in Conſideration of a valuable 
Conſideration, ſhall transfer to the Plaintiff a Moiety of the 
lud Stock allowed by the South- Sea Company for the ſame, 
then, Nc. And then pleaded, that the Contract between the 
Plaintiff and Defendant was for Sale of South-Sea Stock, which 
was neither performed nor compounded before the 2 9th Sept. 
1721, and that neither the Bund, with the Condition and 
Contract therein contained, or any Abſtract or Memorial 
thereof, was regiſtered before 1 Nov. 1721, Oc. 


The Plaintiff replied, that he by Deed dated 27 Oct. 1720. 
albgned the Bond and all Benefits of the Stock, c. in the Con- 
dition mentioned , to William King for his own proper Ule, 

5 A who 
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who regiſtred it, &c. and Iſſue was joined upon the Regt, 
And on the Trial at Guild-Hall 27 Nov. 1722. before * 
Chief Juſtice Pratt, it appeared upon the Regiſter of th 
Aſſignment produced, that the Aſſignment was reg Ar 
not the Bond; and the Chief Juſtice 1aid, that the Bond any 
Condition which contained the Contract ought to have bee, 
regiſtred. Then a Regiſter of the Bond and Condition we 
produced, but it did not appear to whole Uſe the Cont 
was made; and it is not enough that it is {aid in the Af 
ment, that it was to the Ule of the Plaintiff, though th 
Aſſignment was alſo regiſtred, for that is only a Recital n 
the Deed of Aſſignment; but by the Statute, it muſt 25 
pear by the Regiſter itſelf to whoſe Uſe the Contract ws 
made. And to this Opinion the Chief Juſtice adhered; by 
on the Plaintiff's Importunity permitted a Caſe to be mais 
which was never argued; but the Plaintiff commenced a new 
Action in the Common Pleas, upon which a ſpecial Verdi 


was found. 


— 


cue un. Sredman, qui tam, &c. ver. Hay. In CB 


— Rohibition upon a Libel in the Spiritual Court by the 
for a Seat in Defendant, for that the Plainrift ſat in primo & teri 
bend b. boeir in ſedili, in the Church of Abberley in Worceſtaſhr, 
—_— which Places the Defendant claimed, one as belonging to 1 
ins, which Meſſuage or Tenement named Crowlands, the other to a Mel 


is only 2  ſuage or Tenement named Nurtons. 5 
Nance requiſite to ſupport the Preſcription, is of Neceſſity included. 5 
The Plaintiff in his Declaration in Prohibition declares Mo. 
that all Preſcriptions ought to be determined by Common Mu 
Law); that J. Farmer and Suſan his Wife, in Right of the Wat 
Wife, were ſeiſed of a Meſſuage and Lands called Sowthals in the 
Netherton in the {aid Pariſh of Abberley in Fee, and that Time the 
out of Mind there had been an antient Seat in Boreali pas Ch 
Ecclefie de Abberley, and that the ſaid Farmer and his Wife, bee 
and all, Oc. preſcribed habere uſum primi U tertii loci in [+ N00 
dili præd (the ſecond Place belonging to the Defendant as Ie m 
nant of Nurtons) and becauſe the Plaintiff, as Tenant of Ti 


1 Hout hall, 


bee erm. Janci Mich. 9 Geo. 7 


fr —jals, uſed thoſe Seats, the Defendant libelled againſt him 
in the Spiritual Court. r 


The Defendant pleaded, that he had a Faculty granted for 
thoſe Places, and traverſed abſque hoc quod Farmer & uxor 
N ones, Vc. 4 tempore, Oc. habuer uſum pred primi & tertii 
bai in ed iſo. Iſſue was joined upon the Traverſe, and a 
Verdict for the Plaintiff. | | 


And now Serjeant Pengelly moved in Arreſt of Judgment, 
that the Plaintiff did not allegde in his Declaration any Uſage 
to repair the Seats 3 for of common Right all the Seats in the 
Church belong to the Pariſhioners in general, who are bound 
to repair the Church ; but for the better Order, and to pre- 
rent the Confuſion which would follow, if every Pariſhioner 
{ar where he pleaſed, the Ordinary has been allowed to diſ- 
ſe of the Seats, and no Prohibition ought to be. granted in 


Sear, he may preſcribe for that, and the Uſage of Repairing 
is the Foundation of ſuch Preſcription, without which it 
would be void; and ſo it was reſolved 2 Co. 366. Ney 104. 
(which ſeems to be the ſame Caſe) that if a Man Time out 
of Mind had uſed to repair a Seat in the Ifle of the Church, 
and to fit and bury there, the Iſle ſhall be peculiar to his 
Meſſuage, and he ſhall not be diſplaced by the Ordinary, Par- 
ſon or Church-wardens. But Ulage of Sitting and Burying, 
without Uſage of Repairing, does not give any Property. 


And therefore no Body can preſcribe for a Seat in the Body 
of the Church, for it is always repaired by the Pariſhioners. 
Mo. 878, But where Sir Bernard Whetſtone had Time out of 
Mind uſed to repair a Pew in the Body of the Church, he 
was allowed to preſcribe for it. Hab. 67. So a Cuſtom for 
the Church-warden to diſpoſe of the Seats in the Body of 
the Church was diſallowed, where the Pariſhioners repair'd the 
Church. 2 Lev. 241. So where the Iſle, Nc. had always 
been repaired at the common Charge of the Pariſhioners, the 
Keats there ſhall be diſpoſed of by the Ordinary, as well as 
in the Body of the Church. 2 Cyo. 366. And in antient 
Times, Cuttom to repair was alledged in an Action on = 
Cale 


ſuch Caſe : But where a Man has always repaired a particular 


\ 


368 


De Term. Sand. Mich. 9 Geo. 3 


Cuſtom to repair muſt be alledged in the Declaration. And 


Caſe for diſturbing a Man in his Seat in the Church, 20 4 
605. But of later Times it has been held, that there ; 
Occaſion to alledge it in the Declaration, but that it i; 10 
ficient to give it in Evidence at the Trial; and after Ven 
it ſhall be preſumed to be well proved, otherwiſe the Verdg 
could not have been for the Plaintiff. 1 Sid. 88, 20,, And 
the Diſtinction there was taken, between an Action pon ihe 
Caſe and a Prohibition; for in a Prohibition it was ſa, tha 


Hale thought there was good Ground for that Diſtinqho 
for an Action upon the Caſe is againſt a Wrong: doer uy 
Stranger; a Prohibition, againſt one who prima facie has: 
Right. And this Diſtinction was cited and agreed to 2 Joy, 4 
3 Lev. 73. 


And it was agreed on the other Side, that Uſage of Re. 
pairing was neceſſary, without which there could be no Pre. 
{cribing for a Seat in a Church; and perhaps if the Defendant 
had demurred to the Declaration, it would not have been 
good; but when the Defendant has pleaded, and traverſed the 
Preſcription which is found for the Plaintiff, which could not 
have been found unleſs a Cuſtom of Repairing had been 
proved, the Declaration ſhall be aided; as in Treſpaſs and 
other Actions, where the Declaration is uncertain or inſuff- 


cient, it {hall be aided by the Plea of a collateral Matter, and El 
Verdict for the Plaintiff. Lut. 1382, 1392, 1492. Kl nd 
662, 663. | and 1 
And the Cuſtom to repair is only a Circumſtance requ- * 
ſite to ſupport the Preſcription, and when the Preſcription i Wife 
found, the Repairing is of Neceſſity included. ena 
| in 1 
Afterwards P. 9 Geo. Judgment was given for the Plaintif; any 
for after Verdict it ſhall be preſumed that a good Preſcription ban 
was proved, | cont 
I be 

f 

Jul 
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be Term. Sant. Mich. 9 Geo. 1. 


— 


Hugh ver. Clubb & al. In B. R. Ce 184 


D aper upon the Demiſe of Herbert Watts to which 1 


the Defendant pleaded Not guilty; and upon the Trial Wite in 


in Kent, before Pratt Chief Juſtice, the Caſe appeared to —— 
be this: N mu rr 


e Wife with a ſubſequent Husband ſuffers a Recovery; held good againſt the Heir of the Deviſor, 
—exithſtanding the Statute 11 H. 7. c. 20. | ; : 


John Watts, the Anceſtor of the Leſſor of the Plaintiff, 
ind to whom the Leſſor was Heir, by his Will 30 Sept. 
1684, deviſed the Lands in Queſtion, of which he was ſeiſed 
n Fee, to Elizabeth his Wife, habend to her and the Heirs of 


her Body. 


Elizabeth married a ſecond Husband Cox, and ſuffers 
2 Common Recovery, and by Indenture 2 Oct. 1689. de- 
cared the Uſes to — Cox, her ſecond Husband for Life, af- 
terwards to herſelf for Life, Remainder to the Heir of the 


Survivor. 


Elizabeth ſurvived, and afterwards married Edward Clubb, 
and ſettled this Eſtate to him in Fee, and died without Iſſue, 
and the Defendant claimed under this Settlement. 


The Queſtion was, whether the Recovery ſuffered by the 
Wife was not void in this Caſe by 11 H. 7. c. 20. which 
enacts, That if any Woman hath or ſhall have any Eſtate 
in Dower for Life, or in Tail to herſelf or for her Life, in 
any Land, Qc. of the Inheritance or Purchaſe of her Huſ- 
band, and ſhall ſole, or with an after-taken Husband diſ- 


_— or ſuffer Recovery, &c. ſuch Recovery, Cc. ſhall 
void, 


And this Caſe was reſerved for the Opinion of the Chief 
Jultice, and by him determined, that it was not within the 
datute; for though it is within the Letter, it is not within 

| 5 B the 


—_— 


7 
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the Intent of the Statute, which extends only to 3 
the Husband ſettles Lands upon his Wife by Way of b 
ture, to which the Iſſue between them ſhall be inheritable 


And therefore if a Husband ſettles Lands upon hi 
and his Wife in Fee, though it be a good Jointure, 4 (, 
yet her Alienation is not reſtrained by 11 E. J. c. 20, 5 
248. So it was reſolved Cro. Eliz, 524. and accordingly i 
Mo. 716. | | 


And in 1 Leo. 261. Cro. Elix. 2. it was reſolved, thy ; 
a Man ſeiſed in Fee deviſe to his Wife in Tail General, Re. 
mainder to J. S. in Fee, and the Wife with a ſubſequent Hf. 
band levy a Fine, this bars the Iſſue; for though it is Within 
the Words of the Statute, it is not within the Intent of it; 
which was deſigned to prevent a Wife advanced by her Huf. 
band from prejudicing the Iſſue of her Husband ; and that 
is of the ſame Import with the preſent Caſe. | 


D E 


Term. Sanct. Trin. 


9 Geo. 1. In C. B. 


Robinſon verſus Mead 04 185. 
RESPASS for an Aſſault and Battery of the Plain- 7! i 4- 
tiffs Wife, per quod conſortium amifit. - that Deſen- 


Mercer, and no Gentleman, as named in the Writ, held good, 


The Defendant pleads in Abatement, that he was a Mer- 
cer, and no Gentleman, as he was named in the Writ ; to 
which the Plaintiff demurred, ſuppoſing that the Exception 
was taken to the Addition, in regard that the Plaintiff had 
miſtaken his Degree, for that he ought to have ſhewn of what 
other Degree he was, and that it was not enough to ſay that 
he was of ſuch a Myſtery. Sed non allocatur; for here the 
Defendant denies abſolutely rhe Addition given him by the 
Writ, and then non conſtat de perſona, for Thomas Mead Mer- 
cer, and no Gentleman, cannot be Thomas Mead Gentleman. 
lt is true the Statute 1 H. 5. c. 5. requires only that in O- 
riginal Writs an Addition ſhall be made of the Defendant's 
ltate, Degree or Myſtery, and therefore it is ſufficient where 
a Defendant has ſeveral Additions to give him one or other, 
or to give him the Addition of his Degree or Myſtery or both; 
but when the Defendant has no ſuch Addition as is given him 
by the Writ, he may plead as here, quod non eſt generoſus, nec 
ſuſcepit, nec fuit de gradu generoff ; which the Plaintiff con- 
feſſed by his Demurrer ; and when by his Plea in Abate- 
ment the Defendant denies the Addition given him by the 
Pantiff, he is obliged by the Rules of good pleading to ſhew 


his 
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bis Addition, by which he might be ſued ; mm 
H. 6. 26. the Defendant pleaded that he was a Merchant, 
non generoſus, and held good. 


Judgment for the Deſendant. 
I was of Counſel for the Defendant. 


Caſe 186. Walter VET. Drew 2 al. In C B. 


A Deviſe, Element upo upon the Demiſe of Richard Weeks; and vpcn 
3 the Trial at the Aſſizes in Cornwall, before Mr, Naw Price 
deſt Son of the Caſe appeared to be this: 


the Teſtator whe. 
ſhould happen to die without "Iflue, that then, and not otherwiſe, after Villiam's Death, be devicy 
it over to his Son Richard and his Heirs ; held that William took an Eftate-tail by Implication, 


Richard Weeks, Grandfather & the Leſſor of the Plaintif, 
being ſeiſed in Fee, and having two Sons, William his elder 
and Richard his younger Son, by his Will 10 March 1664, 
deviſed in theſe Words: 


It is my Will, that if William Weeks my Son ſhall Ane v t 
die, and leave no Iſſue of his Body lawfully begotten, ' that then 
in that Caſe, and not otherwiſe, after the Death of the ſaid Wi 
liam my Son, I give and bequeath all my Lands of Inheritance 
in Lawliſſick unto the ſaid Richard my Son, to have and to hold 
the ſame, after the Death of the ſaid William, to him and bis 
_ 


The Teſtator died the 19 March 1664. William his Son and 
Heir entered, and in Michaelmas 1692. ſuffered a Recovery ; 
and by Indenture 30 June 1692. declares the Ules of the 
Recovery, to the Ule of J. Foot and his Heirs, till Payment 
of a Sum of Money, and then to himſelf and his Heirs, 


Aﬀterwards by Leaſe and Releaſe 8 & 9 June 1697. he 
conveyed the Equity of Redemption to F. Foot and his Heirs 
under whom the Defendant claimed. 


* 9. 
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— 

ore 20 Jan. 1721. William Weeks died without Iſſue, and 12 


be Leſſor of the Plaintiff his Son and Heir, ,who upon 


he 
fhon Was, 


by William ? Which was argued before Mr. Baron . at _—_ 
Chambers in Serjeants-Inn. 


And inſiſted, that the Duvdfe: to Richard the younger 
Son Was an executory Deviſe; for he could not take by way 
of Remainder, for a Remainder cannot be without a 


FE 


deviſe 
n. 


Teftator ſuffers his Eſtate to deſcend to him, and only makes 
1 Deviſe to Richard, if William died and left no Iſſue of his 
Body, and therefore Richard cannot take at all, 1 he dies 


not take by way of an executory:Deriſe. Ho 


A Man cannot. take by Deviſe, if thers are not Words 
which give the Eſtate to him: A Man deviſeth to his Son 


07. reſolved that the Wife took nothing. 


And the Caſe in Vaugh. 259, 262. Gardiner ver. Sbeldon 
was: A Man deviſed, that after the Death of his Son and 
Daughters without llue; and if it ſhall happen my Son Geo. 
and Margaret and Katherine my Daughters die without Iſſue, 
then all my Freehold Lands ſhall go to my Nephew Roſe and 
his Heirs; and it was agreed, that 5 * took n 
at all by his Will. | | 


It is true, that in this Caſe in Vaugh. it is {aid, that Roſe 
uid not take by way of executory Deviſe, becauſe the Eflate 
given to him was to take Effect after the Death of the Son 
and Daughters without Iſſue, which was a mm too 
remote for the Law to allow. 


5C But 


1715. Richard Weeks. died, leaving Richard Weeks 
* of William brought his Ejectment; and the Que | 


Whether he was barred by the Common Recovery faffered, 


-ular Eſtate; but here no Eſtate is deviſed toWilliam; but the 


after the Death of his Wife, '2 Leo. 226. en 2 Lev. 


_ 1 
2 
% 
1 ö 
3 3 
2 ns. Mis. 
* 
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Words ſhall not be conſtrued to give an Eſtate by way df 


— 
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But here the Contingency was to take Effect upon 4, 
Death of William, for the Words are not, if William 4, 
without Tue, but if be die and leave no Iſſue, which are tyy,, 
mount to ſaying, if be die not having Iſſwe at the Time of ki 
Death; and this is inforced by the ſubſequent Words, If Wi. 
liam die and leave no Iſue, then in that Caſe, and not othergi, 
after the Death of the ſaid William, I grve the ſame to Richi 
10 hold after the Death of the ſaid William, 10 him and l, 
Heirs ; by which it appears, that his Intention was, that N. 
chard ſhould have the Lands immediately upon the Death d 
Willa. W 


-  Serjeant Cheſhyre econtra: No one ſhall take by executor 
Deviſe, but he who cannot take any other Way, and here he 
may take by Remainder; for by the Words it appears to be 
the Teftator's Intention, that William his eldeſt Son ſhovll 
take in the firſt place; and I know no Rule for the Con- 
ſtruction of a Will, but the Intention of the Deviſor, 
and here his Intention is manifeſt that William ſhould take, 
9 Co. 127. Where a Man deviſed to his Wife, and then 
lays, after her Death my Son William is to have it, and if le 
die, bis Son is to have it; it was held that William took an 


S0 Mo. 127. there were no Words of Gift, yet it was hell 
2 good Devile. So 1 Rol. 836. 2 Cro. 415. And in thi 
preſent Caſe the Recovery was ſuffered upon the Opinion d 
Serjeant Pemberton and Leving, that William by this Will took 
an Eſtate - tail, Remainder to Richard. 8 


To which the Baron inclined; 


And afterwards upon further Conſideration gave his Op: | 
nion, that William took an Eſtate-tail by this Will; for the 


executory Deviſe, but where the Deviſee cannot take any 
other Way. 


I But 


be Term. Land, Ti 9 E 377 


But here William took by the Will, for it is a 
Implication, that he ſhall have it to him and his Heirs of 
tis Body, for the Heir ſhall take by the Will though he is not 
expreſly named, or there be no Deviſe to him by expreſs 
Words. * | r 
As 9 Co. 128. A Devile to the Wife for Life, dae 
ter Deceaſe William is to have it, and if he die his Son is to 
OG: 72 DICFY 
It was adjudged William took an Eftate-Tail. 


$0 no Deriſe expreſly to the Son, yet he took. Mo. 12). 
1 Rot. 836. 2 Co. 415. 
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10 Geo. 1. In C. B. quir 
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5 . may 

2 | * Trial 

e 

. a > Me 40 

The Plain DF T for Money lent at a Play called A, Fours. hal 

or Plunt 

Ni Pri | The Defendant pleaded Nil deber. tink 

omitted the aL 

Words, Et | {umn 

. ue” The Plaintiff in the Record of Niff Prius omitted the Prius 

it was held Words Et pred quer ſcilices. Of. : 

— to af: 

Ural Re. And after Trial before King Chief Juſtice in Sex, and of tt 

cord, Verdict for the Plaintiff, Judgment was arreſted. And non join, 
the Plaintiff moved, that the Record of Nif Prins ſhould be 

amended by the original Record. And per Cur”, It ſhall be K 

amended, for the Omiſſion was only the Miſpriſion of the ceed 

Clerk; 2 Cro. 502. Harriſs's Cale, and Salt. 47. are Caſes a uber 

ſtrong as the preſent Caſe. tion, 

vera 

Caſe 188, Walker ver. Prieftly. In C. B. "5 

| tho 

—_ EBT upon a Bond, which upon Oyer appeared to be by t 

Plaintiff by conditioned for Performance of Covenants. Rec 

— nd Breaches, to which the Defendant does not rejoin ; though the Plaintiff cannot and 

many 5 yet he may take Judgment for want of the Repiodt — 

8 | 

Defendant pleads Covenants performed. Del 


1 Plaintiff 
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plaintiff replies, and aſſigns — Breaches. 


The Defendant did not rejoin; upon which the Plaintiff 
foned Judgment. | 


And now Serjeant Cheſhyre moved to diſcharge the Judg- 
ment, for that the Plaintiff had not executed a Writ of In- 


quiry 3 


Trial of ſuch Action, ſhall and may aſſeſs not only ſuch Da- 
mages and Coſts as have hitherto been uſually done in ſuch 


ſhall be given on Confeſhon, Demurrer or Nihil dicit, the 


ſummon a Jury to appear before the Juſtices of Aſſize or Nif 
Prius, to inquire of the Truth of every one of theſe Breaches 
de. and therefore, when be takes the Benefit of the Statute 
to aſſign ſeveral Breaches, he ought to purſue the Direction 


join, he ought to have taken out a Writ of Inquiry, Cc. 


Sed non allocatur ; for the Plaintiff has his Election to pro- 
ced. upon the Statute or at Common Law; and therefore 
when the Defendant Nihil dicit in barram, or confeſſes the Ac- 
ton, or demurs, the Plaintiff may ſuggeſt upon the Roll ſe- 
reral Breaches, but there is no Neceſſity for it; and when the 


ſeveral Breaches, to which the Defendant does not rejoin, 
though the Plaintiff cannot waive the Breaches aſſigned, (for 
by the PraCtice of the Court they muſt be entered upon the 
Record) yet he may take Judgment for want of a Rejoinder, 
and need not inquire of the ſeveral Breaches aſſigned; for 
this Writ is not a Writ of Inquiry before the Sheriff, but 
before the Juſtices of Nifi Prius, which would be a very great 
Delay to the Plaintiff, mb 


Phintif may ſuggeſt on the Roll as many Breaches as he 
thinks fit; upon which ſhall iſſue a Writ to the Sheriff to 


of the Statute throughout; and as the Defendant did not re- 


Defendant pleads, and the Plaintiff by his Replication aſſigns 


5D Kela 


for the Plaintiff here purſues his Remedy by Aid of - 
ſde Statute 8 & 9 M. 3. c. 11. which enacts, That a Plaintiff - 
may afſign as many Breaches as he pleaſes, and the Jury on 


Cales, but allo Damages for ſuch of the Breaches ſo to be 
dhoned as he ſhall prove to be broken; and if Judgment 


— 
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Cage 189. Reld & al, Aﬀgnees of Cholmley, Bail 
of the Liberty of Whitby in the Coun 


of Tork, ver. Harding. In C. B. the de 

- 817 0 | it war 

Wbere a EBT upon a Bail. Bond in the Penalty of 200 uf 
2 | the Declaration alledged, quod cum Jana Hudſon ju 

reftly with Trin. 1706. (vi) 30 Maii 8 Geo. — apud Whitby infra . Th 


ought bo be bertat præd per H. Cholmley tunc capital ſen libertat' de Whity 
ſhewn that. pred arreſtat fuit virtute cujuſdam warranti per tunc vie an 
of a Liberty Ebor eidem capital ballivo libertat præd direct ſuper brere 4 
who > Gy ad reſpond” e Cur de Banco emanat' & eidem vic com, 2 


Writs but direct pro captione ejuſdem Fane, ita quod idem vie com pred 
alte baberer corpus cjus coram juſt" apud WeſP" a die Seti Mich i 
to ſhew ge- fFres ſept” prox” ad reſp Ric, Johanni & ill 0 Keld in Placity 
den lach a Franſer” ac eriam in placito debiti ſuper Demand 100 1. eademqu 
Perſon as has Jana in cuſtod pred H. Cholmley virtute brevis @ warrant 
ale Bal. pred exiſien ipſa & W. Hill & Th. Harding def zo My 
8 Geo. — per præd ſcript obligat conceſſer ſe teneri, Gf. pred 
H. Cholmley tunc ballivo libertat præd per nomen officii oa 
pred 200 J. for her Appearance, &c. 


Sed pred Jana non comperuit, per quod, Oc. 


Defendants demurred to the Declaration, and the Plaintif 


And it was objected by Serjeant Wynne, firſt, That it does 
not appear when the Writ iſſued, and the Writ ought to be 
fully ſhewn, for the Party may ſay Nul tiel record. Sed nn 
allocatur; for it is ſufficient to ſhew it generally; the Stz 
tute 4 & 5 Anne ſays, If any Perſon ſhall be arreſted, &. 
by any Writ, Bill or Proceſs iſſuing out of any of her Me- 
jelty's Courts of Weſtminſter, at the Suit of any common ber- 
fon, and the Sheriff or other Officer taketh Bail, Cc. and here 
it appears, that the Writ iſſued our of the Common Pl 
againſt Jane Hudſon at the Suit of the Plaintiff is | placito 
tranſęr ac etiam in placito deb 1001. and though it did not 

5 appear 


— —ů— 
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" 


—_ was teſted, tho' it was objected that that was 
12 it ſhall not be preſumed to have an irregular Teſte. 


gcondly, That it is not ſaid, that the Warrant was under 
te Seal of the Office of the Sheriff. Sed non allocatur ; for 
i was not the Warrant of the Sheriff if it was not under the 


Kal of his Office. 


Thirdly, That it does not ſay, that a Warrant was E594 
b the Sheriff. Sed non allocatur ; for ſhe could not be arreſted 
unless a Warrant was made out. N 


Fourthly, That the Bait Bond was given to the Bailiff of 
the Liberty, and not to the Sheriff, and it does not appear that 
he had any Return and Execution af Writs, C. 

1 . 704 71 . L = | 
County is under the Sheriff. i x 


By 2 Edw. 3. cap. 12. Hundreds and Wapentakes ſhall 
por be ſevered from the County. + 


And by the 14 Ed. z. cab. 9. they are reannexed to the 
County. | 


And 4 Inſt. 267. ſays, That all Grants of the Bailiwick of 
Hundred ſince thoſe Statutes are void. So Cre. Car. 330. 
Ihn ver. The Bailiff of the Liberty of the Dean and Chapter of 
Weſtminſter, in an Action for an Eſcape, it was reſolved, that 
the Declaration did not ſnew of what Liberty the Defendant 
was Bailiff, or that he had Execution and Return of Writs; and 
was therefore bad, for that ought to be ſhewn expreſſy. So 
in an Action on the Caſe by the Bailiff of a Liberty againſt 
the Sheriff for entering into his Franchiſe. 1 Vent. 399. 


| So if a Warrant to a Bailiff of a Liberty is pleaded, it 
s ſhewn that he had Return, Cc. of Writs. Lutw. 594. 
Sed non albcatur; for though where a Bailiff is charged di- 
rectly with a Tort, it ought to be ſhewn that he is Bailiff of 


, A 


* — — * * 
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a Liberty, who has Returng brevium, yet here it is dite 
to ſhew generally that he is ſuch a Perſon as had Author 
to take Bail. | 34% 0 


And by the Statute 23 H. 6. c. 10. the Sheriff, Under 
Sheriff, Sheriff's Clerk, Steward or Bailiff of a Franchi 

Servant, or Bailiff or Coroner, are reſtrained from akin 
under Colour of their Office more then 4 d. for a Return . 
Copy of a Panel, Cc. then in the Clauſe which relates h. 
taking Bail, it is enacted, That the Sheriff and all other Ol. 
ficers, as aforeſaid, ſhall let out of Priſon all Perſons by then 
arreſted, Tc. | 


And that no Sheriff, nor any the Officers or Miniſters z. 
foreſaid, ſhall take any Obligation for any Cauſe aforeſaid 
but only to themſelves, of any Perſon, nor by any Perſon in 
their Ward, Cc. but by the Name of their Office, &. 
And therefore the Bailiff of a Franchiſe has Power to take 2 
Bail- Bond, and muſt take it to himſelf, and by the Name d 
his Office. 5 


And by 4 & 5 Anne, cap. 16. Sheriff or other Officer 
who takes Bail may aſſign, Nc. So the Queſtion here re- 
mains, Whether it does not ſufficiently appear by the Deck- 
ration, that H. Cholmley, to whom the Bond was given, was 
Bailiff of a Franchiſe. = 


And the Court were of Opinion that this appeared to a 
common Intent. > 


For it is ſaid that the Plaintiffs are Aſſignees of H. Cholmly, 
cap ballivi libertat de Whitby. | 


That Jane Hudſon was arreſted at Whithy, infra libertat' pred, 
per pred H. Cholmley adtunc cap ballivum libertat de Whitly. 


That Jane Hudſon being in his Cuſtody gave the Bond to 
him, eidem H. Cholmley adtunc cap ballivo libertat pred exiſten 
per nomen officii ſui pred, Nc. And therefore Judgment 
was given for the Plaintiff, 

3 | | Acberly 
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W een 


horiy Hcberly and his Wife, Sifter and Heir of ca 199. 
Thomas Vernon, ver. Bowater Vernon & . 4.5.42 | 
Inder. 47. In Canc. 5 A. Ree! $14 | 
hiſs ä e eee 
taking (tome Vernon by his Will 17 Jan. 1711, deviſed. 23 — Þ 
im or May his Wife 1000 J. per Ann. for her Life, to iſſue out gubiſbed in, 2 
i to er his Real Eſtate, his Capital Meſſuage in Hanbury, Ic. To 1 


glacbeth his Siſter 200 J. per Ann. for her Life; and 1000l. witneſs, a - A py 
0 Letitia ber Daughter for her Portion; and after other Le- — Pen: 


gacies he deviſed the Reſidue of his Real and Perſonal Eſtate o the Will, 573: 2 
to Roger Acherly, George Vernon, George Wheeler, .F. Benerofs pod _ —_— wi: * 


13 ad Richard Vernon, and their Heirs, Executors and Admini- but ons #2 ere 
lad, . grators, on Truſt to veſt the Reſidue of his Perſonal Eſtate 

on in n Lands of Inheritance, and that his Truſtees ſhall ſtand 

e bie and poſſeſſed of his Real and Perlonal Eftate to. the 


Uſes of his Will during his Wife's Life, and after her Deceaſe, 
he ſhould die without Iſſue, to the Intent that his Free- 
hold and Leaſehold Eſtate, and the Lands to be purchaſed, 
ſhould be ſertled to the Uſe of the Defendant, Bowazer Vernon 
for 99 Years. e 


ti; $1 2 ST 
— FIPS 1 E Lr iel 
Then bo his firſt and other Sons in Tail Male, Ger. 


Thomas Vernon purchaſed ſeveral . Has Aſfart 
Rents, and other Lands and Tenemencs ; and then by a Co- 
dil 2 February 1720, being two Days before his Death, 


he recites, ö 


That he made a Will dated 17 January 1711, and 
then ſays, 1 1 1 


- 
g io 7 


I hereby ratify and confirm the ſaid Wil, except in the 4 
terations hereafter mentioned. | r 


The Portion to my Niece Letitia, Daugbrer | 7 ny Siſter | 
Acherly, ſhall be made up 6000 L and what I have given to A 
5E my 2 
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my Siſter and Niece ſhall be accepted by them in Saiung 
of all they may claim out of my real and _ perſonal Eſtate, ,, 
on Condition they releaſe all Right, &c. to my Executor; a 
Truſtees in my Will named; and thus having provided |, 
my Siſter and Niece, I deviſe all the Lands by me purchaſe 
fince my Will to my Truſtees and Executors in my Will nay 
to the ſame Uſes and ſubject to the ſame Truſts to which } 
have mentioned to deviſe the Manor of H. and the Bulk of m 
Eſtate. | | 


And I revoke that Part of my Will whereby I appoint Roger 
Acherly, Geo. Vernon and Edward Vernon, three of my In- 
ſtees in my Will ; and I defire my Brother Fran. Keck and John 
Nichols to be two of my Truſtees, and deviſe my ſaid real 8. 
ate to them accordingly. 


Lord Chancellor Macclesfield 20 Nov. 17 23. decreed, that 
the Will was confirmed by the Codicil ; that the Teſtator 
ſigning and publiſhing his Codicil in the Preſence of three 
Witneſſes was a Republication of his Will, and both together 
made but one Will; and by the ſaid Will and Codicil his Fee- 
Farm Rents, Aſſart Rents, and Lands contracted to be pu- 
chaſed, and all his real and perſonal Eſtate (except the Copy- 
hold purchaſed before his Will) did well paſs. 


"The Plaintiff appealed to the Houle, of Lords. 


Firſt, For that the Fee-Farm Rents and Aſſart Rents being 
chaſed ſince the Will made, the Words of the Codicl 
all my Lands, &c.) are not ſufficient to paſs them. 


Secondly, The Words of the Codicil do not extend to the 
Lands which the Teſtator had agreed to purchaſe, but were 
not conveyed to him, 2 


Thirdly, The Deviſe to the new Truſtees, without ſaying 
and their Heirs, gives them only an Eſtate for Life. 


Us \ 


Fourthly, 


1 1 


— 
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Fourthly, That no Truſt of the * Purchaſe being ex- 
nelly declared after the Death of the Truſtees, they ſhall re- 


{ult to the Heir. 


Fitthly, That the Codicil being by a ſeparate and diſtinct 
lnſtrument, does not amount to a Republication of the Will. 


24 


5 . 
But the Decree was affirmed. £62535; = 


And in the | Argument, as to the Republication, four Caſes 
vere cited for the Plaintiffs. | 


Firſt, Lytton ver. Viſcounteſs Falkland, which Caſe was this: 


Sir William Lytton by his Will 2 5 March 1700. deviſed all 
his Lands to his Nephew Lytton Strode and his Heirs, and di- 
reed, that he ſhould take the Surname of Lytton; and his 
rerſonal Eſtate he deviſed to Dame — Rufſell his Siſter, and 
Lytton Strode, and made them Executors. 


| After his will made, Sir William Lytton purchaſed the E- 
quity of Redemption of ſome Mortgages in Fee, which were 
mortgaged to him before he made his Will. "7 


And 13 Fan. 1704. by a Codicil atteſted by three Wit- 
nelſes, he lays, "= a 1 
I make this Codicil, which I will ſhall be added to, and be 
Part of my laſt Will which I have formerly made. | 


And the Lord Chancellor Cowper, aſſiſted by Sir Jobn Tres 
wr Maſter of the Rolls, Lord Chief Juſtice Trevor, and Mr, 
Jultice Tracy, 16 June 1708. decreed, that this was not a Re- 
publication; for ſince the Statute 29 Car. 2. there can be no 
Vevite of Lands by an implied Republication ; for the Paper, 
n which a Devite of Lands is contained, ought to be re- 
executed in the Preſence. of three Witneſſes. 1 


Second, 


— 


>... 
o- 
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JS vs. 


Second, The Attorney General ver. Brains, 3 Ch. Rep, $, 15 

Third, The Caſe of Serjeant Maynard's Will. He by hi 
Will 6 Mar. 168 9. wrote with his ou Hand, ſigned by bin 
but not before any Witneſſes, deviſed Lands, &c, He #,, 
wards wrote a Codicil, with his own Hand upon the ſam 
Paper, and ſigned it, and it was atteſted by three Witneſſa 


And the Queſtion was, whether this was a Republica 
of the Will, ſo that the Lands mentioned in the Will ſhoy 


paſs by it. 


And upon a Trial at Bar a ſpecial Verdict was found, but no 
Judgment was ever given, becauſe the Will was eſtabliſhed by 
Act of Parliament. | 


Fourth, Penphraſe ver. Lord Lanſdown © al, in EjeCment, 
Hill. 11 Anne, Rot. 620. a ſpecial Verdict was found, 


That Jobs Earl of Bath by his Will 11 08. 1684. only 


executed, took Notice, that his Lands were ſettled upon hy 
Sons Charles and John in Tail Male, and then deviſed in thele 
Words, | | 


In Caſe my Sons ſhall have no Tſue Male, then for the Priſm 
vation of my Name and Family, I deviſe my ſaid Lands unto w 
Brother Bernard Granville and the Heirs Males of bis Buy 


iſung. 


Bernard Granville died in the Life of the Teſtator, having 
Iſſue the Defendant George, then Lord Lanſdown, by which 
the Deviſe to Bernard Granville in Tail Male lapſed. 15 4y. 


1701. The Teſtator ſent for ſeven Perſons, and ſaid, I ſem for 
you to be Witneſſes to my Will, and ſometimes to be Witneſſes w 


the Republication of my Will; and then took a Codicil dated 

15 Aug. 1701. in one Hand, and the Will in the other, be 

ſaid, This is my Will, whereby J have ſettled my Eſtate, and | 

publiſh this Codicil as Part thereof; and then ſigned the jen 
2 W 
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” 
; 0 
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— 


— hich lay upon the Table with the Will) in the Preſence of 
de Witneſſes, who ſubſcribed it in his Preſence, 
152, + 4 

Ry this Codicil he deviſed in theſe Words, Whereas I bere- 
by hi * mage 99 Il dated 11 Oct. 1684. which I do not intend 
hin "holly iy revoke but in regard tothe many Accidents and Altera- 
> after. rind to my Family an Eſtare, I by this Codicil, which J ap- 
ane I n vo be talen as Part of my Will, deviſe as follows, and then 
elſe, {eriſed divers Manors, Oc. to his Son Charles and his Heirs, 
TY and 100 JL. per annum to his Nephew, then Lord Lanſdown, 
boil 1 id bay 


He then put the Will and the Codicil together in a Sheet 


nor did any of them write their Names as Witneſſes oh or 
under the Will, or on the {ame Paper, but on the Codicil 
And by Parker C. J. and the whole Court, this was held 
no Republication ; for ſince the Statute 2 9 Car. 2. there ſhall 
be no Republication by Implication, . but the Will muſt be 
re-executed, otherwile a Deviſe of Lands ſhall not be good. 
But at the Importunity of the Defendant a ſpecial Verdict 


Was found. | 


> 5 


——ꝛ— _—_— 


of Paper, and ſealed them up in the Preſence of the ſame 
Witneſſes, but the Will was not unfolded in their Preſence, 


— Ds 
Term. Sanct. Trin. 
12 Geo. 1. 
Caſe 191. Dean ver. Coward. In C. B. 
A Miſtake Moti made to mend a common Reco 
very wie The Caſe was: | 19 
Vills 


— — That Richard Bigg ſeiſed in Fee, upon the Marriage df 
bo e end. J. Bigg his Son, ſettled Lands to the Uſe of John Bigg for 
. 09 — if he ſo long lived; then to Truſtees and thei 
3 Uſes. Heirs for the Life of Fobn Bigg > Remainder to his firſt and 
ſecond and other Sons in Tal Male; ; Remainder to the ſe- 
cond and other Sons of Richard in Tail Male; Remainder to 


the right Heirs of John Bigg. 


Ihe Lands ſettled lay in Stunning, Hurſt, Hurley, 4. 
Wookingham, Wargrave and Wallingford in Berkſhire. 


By Indentures 8 and 9 June 1696, Richard Bagley Coulin 
and Heir of Thomas Bagley the ſurviving Truſtee for the 
Contingent Uſes in the Settlement, for Richard Bigg and 
John Bigg the eldeſt Son of the ſaid John Bigg, in the Lie 


of the Father, conveyed the Lands in Sunning, Hurſt, Hwls, - 


Clewer, Wookingham, Wargrave and Wallingford, to James Coward 
and his Heirs, to make him Tenant to the Precipe for a 
common Recovery, which was to be to the Uſe of John Digg 
the Father for 99 Years, if he ſo long lived, then to Trulices 


for 1000 Years, upon Truſt to make Mortgages by the Di 
4 | reCtion 


W 


De erm. Santt. Trin. 12 Geo. I. hs: 387 


"Hon of John Bigg the Son; Remainder to Johs Bigg the 
on and his Heirs. | | | 


— 


Tris. 8 0. 3. a Recovery was ſuffered, but the Vills 
ſargraue and Wallingford were omitted in all the Proceedings 


of the Recovery. 


Jobn Bigg the Son by his Will 15 June 1723 deviſed all 
tis Lands to his Uncle L-velace- Bigg in Fee; and William Bigg 
younger Son of John Bigg, upon whom the Settlement was 
made by Richard Bigg, claimed the Lands in Wargrave and 
Wallingford, by Virtue of the Intail in the ſaid Settlement; 
ind upon this a Motion was made that the Recovery ſhould 
te amended by the Deed 9 une 1696, and a Rule Ni 
ted, which in Michaelmas Term following was made ab- 
ſolute 3 and many Precedents were cited and Rules produced 
for this Purpoſe ; particularly, | | 


Trin. 13 Car. 1. Wrightwick and others ver. Maſters, on 
the Motion of Serjeant Clarke. 


and Mich. 13 Car. 1. Broke and others ver. Biddulph, on the Mo- 
e le ton of Serjeant Heath. "M OI OOO” 


Mich. 2 Car. 2. Parker and Folly ver. Cotton &, on the 
Motion of Serjeant Clarke. 


Paſch. 24 Car. 2. Tregeare ver. Nich. Genngs. 


fi Mich. 4 W. & M. Grange verſus Treby, on the Motion of 
w &erjeant Pemberton. | 

N 

ile 


DE 
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* in regu 
of Debts in Aid, and the Rules made 3 Jac. 2. were 


f-rd and Clark, and the Monies due to the King by (iat 


againſt him for the Recovery of theſe Monies ; and if they 
ceiver die indebted to the King, and his Executor ny 
Debt, they ſhall have the Prerogative Proceſs for the Recs, 
very of the Debts due to their Teſtator; as to the m 
Hard. 404. it was mentioned by Chief Baron Hale 

, 4 Never in. 
rolled, and regard only Extents in Aid. But it was ner 
doubred before, that if a Man be indebted by Bond to f. 
King, an Extent might iſſue before it be proved that th 
Debt remains unſatisfied. 


And it was agreed by the Court, if a Man be Receiver ſu 
the King, and employ others as his Agents or Deputies, thy 
he can take their Obligation in the King's Name for the 
King's Monies which ſhall come to their Hand, and to me i 
ſeems that it was never denied that if it be added to the Cn. 
dition that they ſhall account alſo to the Receiver for the 
proper Monies that they have received, that this ſhould na 
vitiate, but if the Obligor imbezils or converts the King, 
Monies, an Extent ſhall be iſſued upon ſuch Obligation. 


It was alſo agreed, that if a common Carrier imbezil the 
King's Monies, Extent may Iſſue. againſt him; fo if th 
principal Debtor to the King fail, and his Sureties pay, it ws 
agreed by Baron Carter and my ſelf, and not denied by the 
others, that the Sureties ſhall have the Prerogative Proceſs 2 


gainſt the Principal. 


But in the Principal Caſe this Rule was diſcharged, upon 
Conſideration chiefly of the Circumſtances of this Caſe ; for 
when this Obligation was made 1715, by which Nath. Clark 
was bound to pay each Day ſuch Sums, Qc. as he ſhould re- 
ceive, the Monies then due were converted by him many 
Years paſt; and after an Account was ſettled between Paunce- - 


were paid by Paunceford, and he had his Security given to 
the King cancelled and reſtored to him, and-then took an 
Obligation of Cla:k for the Ballance upon that Account, fo 
did not rely upon the Bond given by Clark to the King. 


5 And 


* 
* — 
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And the Chief Baron added, that by the Condition of 
be Obligation Nath. Clark was not bound to pay to the King 
; "count to the King for the Monies by him received, bur 
n to Paunceford and account to him, not only for the 
Line's Monies, but allo his own proper Monies, and there- 
cre the King's Name {ſeems to be uſed ſolely on Truſt for 
punceford, but the King cannot be Truſtee for another Per- 
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ſon. 


* 


van and Vi ſcounteſi Dowager Faucon- Caſe 193; 
berg. In Scac. | 


EBT for Rent, and Plaintiff declared, that by Inden- Ir Defen- 
ture of the 27th of Sept. 1723 he demiſed to the _ _— Fl 
Defendant a Meſſuage in Bona. ſtreet for ſeven Years at 160 I. — 
ter An. by Virtue of which Demiſe Defendant entered, and of Debt for 
was from thence in Poſſeſſion to the Day of the Feaſt of the Rent, 
Annunciation of the Bleſſed Virgin 1726, and for 'a Year's on an Index. 


Rent due at the ſaid Feaſt this Action was brought, Cc. fr of cate 


for ſeven 
Years, it is 


Defendant pleaded, that before the Demiſe, viz. 24 Fan. — 2 
1722, the Plaintiff was poſſeſſed of the fame Meſſuage for 
the Term of 99 Years to come, and the ſame Day aſſigned 
bis Term to Aune Colwell, who afterwards, viz. 2 5 Fuly 1723 
entered, and was and is ſtill in Poſſeſſion; and this ſhe is 
ready to prove; to which the Plaintiff demurred, and ſhew- 
ed for Cauſe that the Plea doth not confeſs and avoid, nor deny 
the Matter in the Declaration, that it doth not ſhew Expul- 
hon of the Defendant, and that it is Argumentative, Oc. 


Defendant joined in Demurrer. 


And it was argued by Serjeant Whitaker, that the Plea is a 
ſpecial Nil habuit in tenementis, and therefore the Plaintiff 
ought to have replied, and relied upon the Eſtoppel, and not 
demurred. Co. Ent. 103. Hob. 200. And perhaps Plaintiff 
had an Intereſt, and therefore Defendant might confeſs and 
avoid, Co. Lit. 47. Cro. Eliz, 700. Sed non albcatur; for 
upon a Plea of general Nil babuit in Tenementis Plaintiff might 

| de- 
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demur, hire the Eſtoppel appears in his 123 


8 . —— ration 
3 Lev. 146. Salk. 277. A fortiori in a ſpecial Ni , 
c. and Defendant here does not ſhew that Plant bes 
Intereſt that could be avoided, and alſo the Defendant did 1 
anſwer to the Poſſeſſion as he ought. 2 Vent. 67. I 


therefore Judgment was given for the Plaintiff, 


caiſe 194. Bokenham and Bentfield. In Scace 


Leaſe of | ILL by Leſſee of the Parſon of — for Tithes ag 
— B the Defendant, a Pariſhioner; to which the Dre 


ſidence, pleaded the Statute 13 Ex 20. by which it was enadled [1 
3 That no Leaſe of any Benefice or Eccleſiaſtical Promotion c 
brought by with Cure, or any Part thereof, ſhall endure any longer thay Hart, 
Tithes. while the Leſſor ſhall be ordinarily Reſident, and ſerving tle Dedu 
Cure of ſuch Benefice without Abſence above 80 Days in * 
any one Year, but that ſuch Leaſe immediately upon (uh on 
Abſence ſhall ceaſe and be void, c. and that the Leſyr . 
was abſent above 80 Days in ſuch Year, whereby his Le: f 
to the Plaintiff did become void; and the Plea being admitted 
to be heard according to the Rules of Court, no one then 3. 
peared to defend or maintain the Title of the Plaintiff, for it wy A 
ſaid by the Counſel for the Defendant that ſuch Plea was for. Dete 
merly allowed, that it was allowed 5 Feb. Hil. 12 Geo. be. ale 
tween Mills and Etheridge. 
| 1 
That it was allowed alſo Paſch. 12 Geo. between Quinte hu 
and Meſſendon, and between Quinter and Downes, that the I ker 
ſole Queſtion in thoſe Caſes was, if the Defendant fhoull - 
not anſwer to the Quantities and Values alledged by the Bil of 
at the ſame Time he tenders his Plea, ſo as where the De- ' 
fendant inſiſts on a Modus as a Diſcharge of his Payment df 1 
Tithes in Specie, yet the Defendant ought to anſwer to the 
Quantity and Value of the Tithes charged in the Bill; other- N 
wiſe if it were afterwards found there was no ſuch Modus, the D 
Plaintiff cannot have Decree againſt the Defendant, becauſe it f 
does not appear how much 5 due by him for his Tithes to the | 
Plaintiff, _ But it was then reſolved by the Court, that upon 1 


ſuch Plea of Non: reſidence of the Leſſor the Defendant need 
* mo 
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er ode Quan and Values for uch Plex goes to 
he Right and Title of the Plaintiff, but where Modus is al- 
peed, that admits the Title of the Plaintiff to take Tithes 


che Defendant, but only goes to the Manner of Payment, 
 Tiches ſhould be paid in Specie, or not. 


And upon all thoſe Authorities alledged, the Plea in the 
preſent Cale Was allowed. | 


Harriſon and Hart and Franks. In Scac. © us. 


Deduction of Principal and Intereſt, that Hart pay the Bal- — 
lance to the Plaintiff, and alſo that the Defendant Franks ©, _— 
ſhall account to the Plaintiff for the ſaid 70000 I which Pay of Re- 


was paid to him to be diſpoſed of for the Uſe of the Plain- — a 

if, — — 
ing that the 

Defendant had ſufficient Stock at the Day. 


And the Bill ſuggeſted that the Plaintiff applied to the 
Defendant Hart 25 May 1720, for a Loan of 300001. who 
advanced that Sum to the Plaintiff, and for Security the Plain- 
tif agreed to give his Bond, and alſo to transfer to him 
10000, South-Sea Stock, and accordingly the Plaintiff was 
bound the 25th of May 1720 in a Penalty of 60000 J, un- 
der the Condition that the Plaintiff pay to Hart 300001. 
on the 25th of September next with Intereſt, after the Rate 
of 51. per Cent. being the ſame Sum mentioned in a Defea- 
zance of the ſame Date made between the Plaintiff and De- 
tendant Hart. 


That the ſame Day the Plaintiff transferred to the Defen- 
dant Hart or his Order 1 0000 J. South-Sea Stock, and by a 
Deteazance dated the 2 5th of 1720, between Defen- 
dant Moſes Hart on the one Part, and Plaintiff Thomas Har- 
nien on the other Part, reciting the ſaid Obligation and 
Transfer, it was. agreed that the 10000 J. Stock ſo _— 
5 H 


* A 4. e: +. £8, * 
4. BAL 2. 
ILL for an Account of the Produce of 20000 l. South- An 8 2 . 
$a Stock transferred by the Plaintiff to the Defendant a Men .. 
Hart, for the Security of 70000 1. and Intereſt, and after reccivedon N 2.7 
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red was tranferred to the Intent that the ſame ſhall 
may remain and be as and for a collateral or further Ker, 
ty for the more ſure Payment of the ſaid Sum of 500000 


according to the Condition of the ſaid Bond. 


And by the ſame Deed, Defendant Hart covenants that 
the Plaintiff ſhall pay the ſaid 30000 J. We. he will q 
Payment of the {aid Sum transfer the {aid 10000 J. Stock ty 
the Plaintiff and deliver up the Bond. 


And Plaintiff covenants that he will pay all Calls, &. 
upon the ſaid Stock, till Payment of the Money become he 
and authoriſes Defendant (if Money be not paid) to fell and 
diſpoſe abſolutely of the {aid Stock, and keep the Monies 2 
riſing by the Sale towards Payment of the ſaid Sum df 
300001. Intereſt and Charges, returning the Overplus, which 
Defendant agrees to do. 


And it is agreed that all Gains, Dividends, Intereſt and 
Advantage, which ſhall ariſe by Reaſon of the ſaid Stock in 
the ſaid Company from the Date hereof, ſhall be for the only 
Uſe and Benefit of the Plaintiff, unleſs Default ſhall be made 
in Payment of the ſaid 30000 J. &c. 


And if the Stock of the Company, before the 30000 
ſhall grow due as aforeſaid, ſhall fall in Value, fo as to be 
{old at or under the Rate of 3 50 J. per Cent. in Exchange-4 
ley, the Plaintiff on three Days Notice ſhall give further & 
curity, Q&c. or in Default thereof it ſhall be lawful for De- 
fendant Hart to fell the ſaid Stock, and keep the Money 2. 
riſing by Sale towards Payment of the ſaid 30000 J though 
not then due, according to the Bond, returning the Overplus, 
if any, to the Plaintiff. 


That the Defendant 10th of June 17 20 advanced 400col 
more to the Plaintiff who gave his Bond in 800001. with 
Condition to pay, Nc. on the ſaid 25th Sept. and another 
Defeazance was executed in the ſame Terms as the former, 
{ave that Power of Sale was given if Stock leſſened to 500 
per Cent, Tc. That the Defendant Hart after diſpoſed E 
5 | | 


— 
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br Sock for great Prices, for which he ought to account ; 


har the whole 70000 Was paid into the Hands of Defen- 
Int Franks, for which he ought to account to the Plaintiff. 


The Defendant Hart by his Anſwer confeſſes the Loan of 
10000 k the 25 May.1720. and the Bond 2nd Defeazance ac- 
-ordiogly 3- and another Loan 10 June 1720. and the Bond 
ind Defeazance accordingly ; and faith, that he hath, and al- 
ways had in his own Hands, or in the Hands of others in 
Truſt for him, ſufficient Stock to anſwer the Plaintiff's De- 
mands, which the Defendant kept on Purpoſe, without ma- 
king any Sale or Diſpoſition thereof, ready to be transferred 
do the Plaintiff or his Order, when he ſhould require, on his 
Payment of the 30000 L. and 400001. and Intereſt, Cc. 


And by his ſecond Anſwer to the original Bill, and three 
other Anſwers to the amended Bill, it appears, that on the 
25h of May 17 20. when the firſt Loan, was made the Tranſ- 
fer of the firſt 10000. by the Plaintiff was in this Manner, 


20001. to Rob. Sawbridge at 482 1. per Cent, 9640 Lt 24040 

oo l. to Wolfe — — at 4801. per cent, 48001, 

,0001, to Defendant, Har himielf, who paid to) 
Plaintiff onl7 vino Ser na foe 


2000 l. was transferred. tO Benj. Collier for 010 1 


5 960 


7 eee 5 - 1. 7 .,,30000 

That on the ſecond Loan 10th of June 17 20. the Tran 
fer of the ſecond 10000 . South. Sea Stock was made by the 
Plantiff in this Manner, viz; 1000 J. to Robert Mann at 7 451. 


per cent. g BE 02 £4 

For 7450 . . 
ooo to Count Naſſau, at 73 5 J. per Cem, for 7 3 50 T 22 20⁰0 
1000 to John Mark, at 740 l. per Cent, for 7400 l.) 


That the remaining 700901. was transferred by 
Plaintiff, or Order, to Moſes Hart, who paid 


17800 


40000 


And 


Ws. — 
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And it appears by the 3 tions of James 7 
Benjamin Periam, two Witneſſes examined in the mh 5g 8 


Moſes Hart had raiſed by the Sale of the 20000 dub 
Stock transferred to him by the Plaintiff 2 5 May and 10 5% 
1720. the full of 86291 175. 8 d.; | 


| l. 
Viz. By Sale of 500 l. to Collier, Sam- 
bridge and Wolfe, ©4040 


By Sale 30 May 1720. of 40001. to Jac. 
Sam bridge, at 5 20l. per Cent, of which 36591, | 
4d. was the Plaintiffs Stock, (for he had >1 9026 178 
only 3 40 l. 19s. 8d. of his own proper | | 
Stcok) the Sum of 1 


Buy Sale 1720 of 5001. Stock of? 
the Plaintiff 's, at 520 J. per Cent, (for the | 
Defendant had then no other Stock in bis +702 


own Name) 


By Sale 10 Fune, bene to Many, Count 
22 and Mark, : | | dene 
By Sale 15 June 1720, to William Dale) 
Food. ut 7501. per Cent. for M. Hart hade 
not Stock in his own Name, only 1000 L | 
purchaſed of Lord Grimſton for 8000 L of | 
which he had ſold 100 J to Cha. Goodwin, and (5759 
4001. to Bart. Zolocaftre 10 Fune 1720. and 
then ſold 1000 J. to William Dale, of which 
500 1. muſt be of the Plaintiff's Stock, 4 


By Sale 15 June to Hen. Hankey 1000 l. \Þatt7000 
7001. per Cent, 


By Sale 20 to William Bateman oo 
2 2 F 8855 


Ardto Jo. Baler v0 * 750 Liper c, 3825 — 
3 Total 86291 17 8 
$0 


78 


— — 


© 


He Term. Jauct. Mich. 13 Geo. 1. 
e e 2 — 

80 by the Depoſitions of the ſame Witneſſes it appears, 
dat Defendant Moſes Hart had in his own Name upon 2 5 


nuity Stock. 


That upon the 2 5 Sept. 1720. he had no Stock in his own 
Name, except 2088 5 J. 1s. 7 d. and the Annuity Stock. 


That 4400 l. Part of the 2088 5 J. 15. 7 d. was pledged to 
Hart by Lord Hillsborough. 


That 91001. another Part of the ſame, appears to be in 
Truſt for the South-Sea Company; for on the 16 Sept. 1720. 
the Sum of 48 140 J. was delivered to Hart by Robert Knight, 
Caſhier to the South-Sea Company, with Intent to purchaſe 
Tock for the Uſe of the Company, and that Hart with this 
zum made a Purchaſe of 9100 J. South-Sea Stock, and the 


to the South-Sea Company. 


So by the Depoſitions of William Malmſiy, another Witneſs, 
it appears, that Lord Newburgh ſaid to him 24 Aug. 17 20. 


Sock for him of Iſaac Fernandez Nunes at 850 l. per cem, 
to be transferred the next Transfer-Day after Michaelmas, and 
for his Security upon the 26 Aug. 1720. the aforeſaid Lord 
transferred to Hart 1000 l. South Sea Stock in Truſt for him- 
ſelf, and in a ſhort Time after the Expiration of the Time 
to perform the Bargain the ſaid Lord Newburgh gave Satisfac- 
tion to Hart, who detained the 1000 J. Stock in Part thereof. 


By the Depoſition of Sir William Stapleton it appears, that 
23 June 1720. he purchaſed of Hart 10001. South-Sea Stock, 
and of Walter 6001. South-Sea Stock, at 1000 l. per Cent, 


_ Hart took to himſelf upon the 27 Sept. at 4001. per 
* 


By the Depoſition of Tho. Edwards ic appears, that Hart 
upon the 20 Aug. 1720, purchaſed for him 500 J. South-Sza 
51 Stock, 


1 1720. NO Stock, except 3 40 l 19. 8. 4. and the An- 


7 Sept. 1720. 91001. of this Stock was transferred by Hart 


in Exchange-Alley, that Hart had purchaſed 20001. South-Sea 
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Stock, at 800 fl. per Cent”, and kept it in Truſt for 15 7 
two Years following, when Hart took the ſame Stock fo; p %; 
of the Monies due to him by Edwards; which ſeveral p 
of Stock, wiz. 44001. 9100. 10001. 16001. and 5001 
with Midſummer Dividend for the two laſt Parcels, amount g 
168101 and reduce the Stock, which Defendant Hart had i. 
his own Right upon the 2 5 Sept. 1720. to 40751, 14 1d 


arcels 


By the Depoſition of Geo. Harriſon, Brother to the Plain. 
tiff, it appears, that upon the 19 Aug. 17 20. Hart contraQe( 
to fell him 10001. South-Sea Stock at 910. per cem, to be 
transferred to him within a Month after the next Openino 
of the Books, and depoſited for Security of his Performance 
of the Contract one Subſcription Receipt of the Value ct 
3000. and Hart alſo had contracted to deliver to the Lord 
Newburgh the 2000 J. Stock mentioned in the Depoſition of 
William Walmſley for 8 50 1. per Cent, upon the 22 Se. 1720. 
and to Col. Lumley another 20001. at the ſame Time, and for 
the ſame Price. u | 


That by the Statute 6 Geo. enabling the South-Sza Com: 
pany to increale the Capital Stock, Power was given to the 
Company to take in the Annuities, &c. and by a Reſolution 
of the 19 May 1720. the Company agreed to make Alloy. 
ance for each 1001. of Long Annuities, ſubſcribed before the 
27 May 7001. per Cent, and 575 l. in Monies, and South-S4 
Bonds, and for each 98 J per annum of the 1 41. per Cent An- 
nuities, and 5111, in Monies and Bonds. 


That Hart upon 28 April 17 20. ſubſcribed 1460 J. per am 
of the Long Annuities, and 1040 l. per ann. of the 1 4 1. per Cent, 
and by the Hands of Edward Harris 2001. per ann. Long An- 
nuities, and by the Hands of Wymondſell the ſame Sum, for 
which he was allowed 700 J. per Cent, viz, | 


| . 
For 1860 J. Long Annuities, 13020 
1040 J. of 141. per cent, 7428 11 5 
2044 17 | 


Midſummer Dividend, 


—— — 


2 In all 22493 66 
I | | That 


— N — N — — — 
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That by an Or der of the South. Sea Company, the Books 
were not opened for Transfer of the South-Sca Stock till the 


;th of Oct. 1720. 


And on the Part of Defendant Ham it was proved by the 
Depolition of Lazarus Simon, Moyer Wagg, and IJaac Franks 
'he other Defendant, that on or about the 10 une 17 20. the 
plaintiff diſcourſing with! Defendant Hart (who ſaid, that 

chaps he could not re- transfer to him at the Time agreed, 
the 20000 l. Stock in other than Annuity Stock, having ſold 
0 others the {aid 20000 f.) declared, that he well knew he 
-ould not have the {ame Stock, and would be content with 
Annuity Stock, for he did not regard which Stock he had, 
and knew well the Sufficiency of the Defendant. 


That Annuity Stock was equal in Value to the other, and 
was apprehended to be transferable before the 2 5th of Sep- 
ember, and ſome Parcels were actually transferred before the 
ſaid Day. | MM 


And Franks added, that ſince the Loan of the {aid Sums, 
when Stock was conſiderably advanced in Price, the Defendant 
Hart adviſed the Plaintiff to fell all his Stock, by which he 
would acquire a great Eſtate, and therefore offered to him to 
d&liver the whole 20000 J. Stock, with the Dividends, but 
the Plaintiff refuſed, ſaying, that Stock would riſe to the 
Price of 1 500 l. or 2000. per Cent. 


And Simon Lazarus added, that he being directed by Sir John 
Lambert, a Director of the South-Sea Company, to purchaſe 
Stock, offered to the Plaintiff to give 900 J. per Cent for all 
the 20000 J. that Hart had of him, and to take the Security 
which was given to Hart for it. | 


And Iſaac Helbert added, that he offered to Hart, by Order 
of Knight and Grigsby, for all his Stock, Annuity Stock and 
other Stock, 950 J. per Cent. who refuſed to depart with all 
lis Stock by reaſon of his Engagement with the Plaintiff. 


As 


— — 
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Payment; that by Fire the 17th of January 1723, all his ba. 


Days after the Delivery of each Account the Plaintiff de- 


of the Monies demanded as the Ballance due upon thoſe Ac- 


A 


As to the Defendant Franks, he admitted by his Any 
that he received for the Uſe of the Plaintiff the 30000 1 
40000 l. of Hart, and ſuch others, to whom the Plaintiff tran 
ferred the 20000 Stock, but ſaith, that he diſpoſed of it ay 
ſuant to the Orders of the Plaintiff in South Sea Stock or * 
ſcriptions, and from Time to Time gave to the Plaintif 20 
Account in Writing how he had diſpoſed of it, which Vi. 
ting the Plaintiff peruſed, and it was left with him, and afte 
declared his Approbation of the Account; and after all the 
Monies diſpoſed of for the Plaintiff, a Ballance of 5671 ;., 
mainded due to the Defendant Franks, which was demands 
of the Plaintiff, who admitted ſuch Sum due, and promiſe 


pers and Accounts were deftroyed or loft, wherefore he coll 


not now Account. 


And it appeared, that Franks was not made Defendant to 
the original Bill of the Plaintiff filed Michaelmas 1721, but 
afterwards in Michaelmas Term 1722. Franks was made one of 
the Defendants. 


And by the ſition of Abraham Solomon, who was em. 
ployed to purchaſe the Stock and Subſcriptions for the Plain 
tiff, it appeared, that he delivered an Account to the Plaintf 
in Writing of all the Sums for him expended, and of all the 
Stock or Subſcriptions for him purchaſed in the Sub- et 


Company or other Companies, and apprehended the Account 
was juſt; that the Plaintiff peruſed them, and about tuo 


clared, that he had inſpected, and was ſatisfied ; and Abr. and 
Benedict Solomon teſtify, that the Plaintiff promiſed Payment 


counts to the Defendant Franks, and the Sum demanded er- 
ceeded 50 l. 


Upon this Caſe it was inſiſted by the Attorney General, 
and other Counſel with the Plaintiff, that the Defendant Har 
ought to render Account to the Plaintiff for all the Monies 
which he had raiſed by the Sale of any Part of the 200001 

1 * alledged 
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Igel to be transferred to him by the Plaintiff, and after 
alben of the principal Sums and Intereſt, to anſwer for 


de Relidue of the Profits to the Plaintift. 


firſt, This ſeems agreeable to the Nature of the Trans- 
bon, for when a Pledge of Stock is made by the Plaintiff 
o the Defendant, it is conſonant to Law and Reaſon that the 
Defendant ſhall render to the Plaintiff upon mutual Payment 
of Monies the Stock and all the Profits ariſing from it. If a 
Man diſtrain his Tenant and labour the Diſtreſs, he ſhall 
give Damages co the Party to the Value of the Labour. 


$ by the Civil Law the Fruit and Profit arifing from a 
Thing in Pledge gught to be. accounted . for to the Debtor, 
nd after Deduction of its Principal and Intereſt, the Sur- 
rlus ariſing from the Sale of the Pledge ought to be reſtored 
to him. Domat. 1 Fol. 345. De Depofito L. 3. All that 
ſhall ariſe or accrue from. the Thing that is mortgaged, or that 
ſhall augment it, accrues to the Mortgagor. :So Tit. 3. $. 15. 
lum ſortis nomine & uſurarum aliquid debetur ab eo, qui ſub pig- 
noris nomine pecuniam debet, quicquid ex venditione pignoris re- 
cidiatur primum uſuris quas jam tunc deberi conſtat, deinde fi quid 
ſuereſt, ſorti accepto ferendum eſt. . . © © © 


$ in the Caſe of a Mortgage the Mortgagee ſhall anſwer 
for all caſual Profits; if a Man-pledge a Diamond for 100 /. 
and it is {old for 5001. ſhall not he. have an Account given 
bim of the Surplus? By Common Law he that receives a 
Pledge has no other Property in it than to detain it till his 
Debt is paid, nor can he ule or fell it. 2 Cro. 244. So by 
the Canon Law. Lind. 60. The Canon of Pledges faith, 
Inhibemus ne pignus retinere quiſpiam. - contendat poſtquam de 
fructibus ſortem perceperit, deductis expenſis, quoniam uſura-eſt. 


And it ſeems to be confirmed by a Reſolution in this 
Court, in the Caſe between Mercer and Nut, which was af- 
terwards affirmed by Parliament upon an Appeal 2 March 
1725. Mercer had borrowed. 1100 J. of Tutt, and for his Se- 
curity gave his Bond for Payment, and allo pledged a ſe- 
cond Subſcription No 195. and. it was agreed that if Mercer 

'' paid 
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paid the Money Tit ſhould reſtore the Subſcription, 0 
he did not pay it, that Tutt might fell ; afterwards Tin ky 
the Subſcription ; whereupon Mercer exhibited his Bil; 
this Court for. an Account of the Money raiſed by N 


th 
Ibe Defendant inſiſted, that he had preſerved another ra 


Subſcription N. 194. in Lieu of that; and upon Deo, Thi 
concerning the Subſcription pledged, Trial was direQ4g 1 for if 
Verdict found for the Plaintiff; whereupon an Account: wi himſe! 
decreed. | 0 0 dock 
| Sd 7 Sock 

So in the Caſe of Merrick and Spark, Mich. 1723, Sos wt! 
was mortgaged by Merrick for 1000 l. the mortgavee after Plant 
this Mortgaged it for 1200 1 whereupon Merrick exhiting BY ''* * 
his Bill for an Account of the Overplus, and an Acom BY bs 


was decreed. Ea oa 

Secondly, This was the expreſs Agreement of the Parties 
for by the Defeazance it is ſaid that the Stock ſhall be any 
remain a further Security for Payment, which ſhews the In. 
tent was not that it ſhould. be fold, for then it would ne 


continue a Security, and it was pledged only as a collaten ock 
Security for the Obligation, which was principally intendel d 
for the Security of the Defendant. | 1 
; | { 
I Therefore by the ſame Defeazance Defendant Hart core- by 
nanted upon Repayment, c. to transfer the ſaid Stock to wy 
the Plaintiff, and the Plaintiff covenanted to pay all Ck WW =" 
upon the {aid Stock; but if the Stock was intended to be ſud iN Con 
it could not be transferred to the Plaintiff, nor could there he lons 
any Calls upon it; and it appears more fully by the Core ay 
nant and Agreement, which ſays that all Gains, Dividends to 
&c. ariſing by the ſaid Stock ſhall accrue to the Plaintiff, and "Y 
by the ſubſequent Covenant, which ſhews in which Cafes it 
ſhould be ſold, viz. if it fall to 3501. but in that Caſe the . 
Defendant is to account for the Overplus, and when the Par- * 
ties expreſly agreed that upon ſuch Diminution in Value it , 
ſhall be ſold, and that in ſuch Caſe the Defendant ought to gat 
account for the Sale, it can never be intended that in any 


other Cale it may be ſold without Account. If the 


Plaintiff ought to have an Account of the Profits that = 
4 rom 
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de Sale, when the Sale Was — by the Conſent and 


adj from of the Parties, {hall it be ſaid that he is not ac- 
> a" br the Sale when ſold by himſelf, and in Breach 
al ce Truſt repoſed in him? ee een er 4 


Thirdly, This Conſtruction of the Articles is very reaſonable; 
ec if the Plaintiff would fell the Stock, he might have ſold it 
\'mſclf ; it would be very dangerous that he to whom the 


dock have been found if the Defendant had become a Bank- 
rupt ? Whilſt the ſpecified Stock remained in his Hand, the 


7a plaintiff in Caſe of Bankruptcy could reſort to it and take 
bite the Stock out of the Hands of the Commiſſioners or 
aſſignees, but if it be ſold, what Remedy ſhall he have? 


ind it is therefore neceſſary that the Party be ſtrictly bound 
to his Agreement. 'The Agreement in Writing ſhould al- 
ways be, the Rule of the Action, but is more neceſſary. in 


wie: Things which fluctuate in the Manner that Stock fluctuates, and 
« I. WY + more requiſite in the Cale of a Broker, who by Act of Par- 
Ya lament is to be {worn and ought not to intermeddle with 
ter) WY Sock, and therefore when he acts contrary, he oughe to be 
nd) dy obliged to the Letter of his Agreement. 


Fourthly, If it be ſaid the Agreement in Writing is varied 
by the ſublequent Tranſactions, becauſe the Plaintiff himſelf 


1 x transferred Part of his Stock to others, therefore the Defen- 
oulk dant Hart reſerved other Stock for the Performance of his 
{all Contract. It does not appear that he apprehended the Per- 


lons to whom the Plaintiff transferred his Stock were other 


Wes | 
nds, took them to be his. Truſtees ; but if it made any Variation, 
and can an Agreement in Writing be varied by Word ? | 


 Fifthly, As to the Allegation that Hart reſerved equal Quan- 
tity of Stock at all Times, out of which he could anſwer to 
the Plaintiff, it was agreed by Mr. that if the Allega» 


tion was true, it was à good Anſwer ;. for if a Man havi 


10900 J. takes other 10000 l. on Pledge, and then diſpoſes 
«> 10000 J. only, it is not any Inconveniency to the Party, 
| and 


gock is pledged might traffick with it; where ſhould the 


than Truſtees for Hart; and Plaintiff by his Anſwer ſwore he 
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third Anſwer, he makes his Refuge to the Annuity Stock, for 


and it cannor be known if the Plaintiff's Stock be tray 
or his own Stock. 


But it was inſiſted, that upon the 25th of Mr ins 
Defendant Hart had only 3 40 J. in his own Name, ang, 
on the 25th of Spt. 1720, although he had 2088515 
his own Name, yet he was only Truſtee for others as t, the 

teſt Part of it, and the Annuity Stock ought not 10 bo 
regarded, becauſe it was not transferrable till the fi g 
October 1720, and therefore could be of no Uſe to anſye 
the Demand of the Plaintiff upon the 2 5th of September * 
ceding. 


Sixthly, The Defendant Hart himſelf was conſcious that he 
had ſold the Plaintiff's Stock contrary to his Apreemen, 
and that he had not ſufficient Stock of the ſame Nate 
whereby he could anſwer the Plaintiff, as it appears by hi 
varying Defences and by his varying Anſwers ; for by his fr 
Anſwer he faith that he has always had in his own Hands c 
others in Truſt for him ſufficient to anſwer the Plaintiff's Ds. 
mands, which he kept on Purpoſe, without making any $i 
or Diſpoſition thereof, ready to be transferred to Plaintif 
or his Order; by which every one ſees the Intent was, tha 
the Defendant ſhould have all the while Stock ſufficient to 
anſwer to the Plaintiff 20000 l. Stock pledged by the Plan 
tiff, and. that he never had fold or diſpoſed of any Part d 
this Stock. 


But by his ſecond Anſwer the contrary appears, for then 
he confeſſes he had fold the Plaintiff's Stock immediately af. 
ter the Transfer to him, and that he had no Stock of his own, 
only 340 l. 19s. 8 d. which he immediately diſpoſed ©, 
and had no proper Stock for a long Time ; but then by hi 


he ſays, he had ſubſcribed in Sourh-Sea Stock the 28th df 
April his Annuities, for which he was allowed in the Sout- 
Sea Company 204481. 11s. 5d. which with the Midſummer 
Dividend was augmented to 22493 L 8s. 6 d. and that he 
had alſo other Stock in his own Name to the Value of 
208851. 15. 3 d. but upon Examination it appeared 50 

I, Ne 
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airy Stock was not transferrable - till the 5 Oct. and 
C his other Stock was for the moſt part in Truſt for 
+8 and that for the Reſidue he had made Contracts for 
ge of that to others, ſo that he had no Stock, or only a 
rery fonall Quantity of Stock, upon the 2 5 Sept. with which 
de Plaintiff could be ſatisfied; and this Matter being mani 
ell. he by bis fourth and fifth Anſwer would refort to the 
14 of Parliament, by which he ſays, that the Annuity Stock 
vs in its Nature transferable from the Time it was tranſcribed 


vo the Sourh-Sea Company, by Force of the Statute 6 Geo. 


As to the other Defendant, it was urged by the Attorney 
General and others of Counſel with the Plaintiff, that it was' 
q lain Caſe that Franks, who had received 700004 for the 
Vie of the Plaintiff, as he himſelf admits, ſhould be ac- 
countable to the Plaintiff for that Sum. N 


And his Pretence, that he had given the Plaintiff an Ac- 
count each Day in Writing to him delivered, that does not 
:mount to a ſtated Account, and an Account current never 
was allowed to be a Bar to a Bill exhibited in Equity againſt 
wy Perſon to have an Account. * 1 £462 


And his Excuſe, that he had loſt his Books and Papers by 
the Fire Anno — is a mere Subterfuge; for although his firſt 
Anſwer was {worn to after ſuch Fire, yet he makes no Men- 
tion of his Books then loſt till his ſecond Anſwer ; and if it 
vere true, yet it is no Bar to the Account, only it ſhall be an 
Argument for a ſpecial Direction of the Court for the Man- 
ner in which his Account ſhall be taken. „ e 


But by Mr. Reeves, and others of Counſel for the Defen- 
(int Hart, it was inſifted, that the Defendant Hart was not 
accountable to the Plaintiff for the Monies raiſed by the dale 
of this Stock pledged and transferred to him by the Plaintiff; 
but the Bill of the Plaintiff to ſuch Intent ought to be dii- 
milled, for the Arguments deduced from the Canon and Civil 
Law are not material, to which Stocks could not be known; 
but by Common Law, which is the moſt proper Guide in 
this Caſe, the Pawnee has a ſpecial Property in the Goods 

IF pledged 
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ed to him, and may fell them, if it be without Piu 

ay Pawner. Salk. 522. And if he be robbed, b l 

have an Action againſt the Pawner for the Monies lent to hin 

for he is not bound to take more Care than of his own Gd 

In the Cale of Cogs and Bernard, 2 Anne, B. R. Salk. . 

And therefore this Caſe cannot be like a Mortgage d. 

Lands, which naturally produce Profits, which are intend 
for the, Satisfaction of the Mortgagee; but Stock is oh m 
equitable Intereſt, out of which no Profits ariſe, only the Di 
vidends or Intereſt; the caſual Advance of the Price is the 
Effect of Fancy, for it has no intrinfick Value; and therefor 
the Plaintiff who is not Party or privy to the Tranſaction in 
the Traffick by Sale of the Stock, as he will not be charge] 
with any Damage that Hart might thereby ſuſtain, therefore 
he ſhall not anſwer to him for the Benefit or Gain. 


In the Caſe of Mercer and Tutt, the ſecond Subſcription 
No 194. and the ſecond Subſcription Ne 195. were both 


fendant would have given bim the Monies obtained by the 
Sale of the Nꝰ 194. and placed his Defence upon this, that 
this Number was the Subſcription pledged to him by the 
Plaintiff, and that being found. by Verdict to the contrary, 
the Defendant was decreed to anſwer for the N? 193). 


The Caſe of Merrick and Spark was a Mortgage made of 
Land, and doth not come up to the preſent Caſe; nor can 
any Caſe be ſhewn in which the Court hath ordered an Ac 
count of the Diſpoſition of Stock, that was allowed to be 
diſpoſable in its Nature. 


As to the Contra in this Caſe, it doth not appear to te 


the Intent of the Parties, that Hart ſhould be reftrained from 


the Diſpoſal of the Stock of the Plaintiff transferred to him. 


For although Streſs is laid upon the Words of the Agree 
ment, yet the Words are not to be regarded; for it appean 
to be a printed Form, and not drawn to anſwer the particty 
lar Intent of the Parties at this Time; but by che Word 


ſold ;, but N*? 195, was ſold for a great Sum; and the Ds Bl 


then 
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de Agreement it cannot be collected, that the ſame Nume- 
"al Sock ſhould be transferred to the Plaintiff upon the 25 
5s. which was transferred by him the'2 5th of May; withour' 
Variation; the ſame in Quantity and Quality ſatisfies the 
Words, the fame ſhall remain and be as and for a collateral 
nnd further Security of the ſaid 300001. and that upon _ 
nent, Vc. he ſhall transfer the ſaid Stock to the Plaintiff; 
F. and by the ſame Argument it may be ſaid, that thd 
me numerical Money ſhall be repaid, for the Words are 
for Repayment of the {aid Sum of 30000 L and although 
Ht covenanted to anſwer for all the Dividends,” Ic. it im- 
ports.only he ſhall anſwer for the Stock given in Pledge, with 
al Augmentation of the Value, for the Dividends, Oc. ate e- 
qually allotted to all the Stock in that Company, and makes 
each Share ſo much more in Value; and alehough Liberty 
was given to ſell the Stock when the Price ſhould be dimi- 
niſhed to 3 50 L. per Cent. the Intent was, that the Defendant 
then might make an abſolute Diſpoſition of all Stock the 
Plaintiff ought to have upon the 2 5 Sept. and that then he 
ſhall Account for the Monies ſuth Sale produced, not that the 
Defendant: ſhould be reſtrained from Negotiation with the 
Sock of the Plaintiff in the Interim. 4 * * yo N ba 
41 \ 100 Hitt 1 53443 3111 11 x 
And it cannot be collected, that the Plaintiff intended to 
reſtrain the Defendant from Negotiation with the Stock to 
him transferred, by any Part of the Tranſactiom between 
them; for the Plaintiff himſelf 25 May transferred zodο-. 
Sock (Part of the 10000 J. made Security for the 3 oo 
to Collier,, Sawbridge and Wolfe, to whom Hart had ſold ſome 
Kock before; and the Plaintiff himſelf ſigned the Receipt to 
them for the Monies paid by them for the 5000 1 ſo told; 
and in the ſame Manner Plaintiff himſelf 10 June transferred 
3000 þ Fart of the ſecond 10000 J. Stock to Mann,. Count 
Naſan and Mark, to whom Defendant Hart had before ſold 
lo much Stock, and Plaintiff himſelf ſigned the Receipt for 
the Monies by them paid for ſuch Stock to them reſpectively 
fold; which ſhews the Plaintiff knew well that his Stock 
transferred was not to be kept by Hart in his own Name; 
and although it be then pretended the Plaintiff conceived 
thole Perſons to whom. the Plaintiff transferred his Stock to 


— 
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be Truſtees for Hars ; yet it ſeems impollible to be comm 


when the Stock was not only transferred to them, but they 


paid alſo for it; and the Payment was made to the 
himſelf, who gave to them his Receipt for the Monies 
all amounts to a Demonſtration, that thoſe Perſons 


Plamtig 
q and it 
could not 


be taken for Truſtees for Hart; and if it be conſidered x 
what Time the Loan of this great Sum was made to ix 
Plaintiff, without any Premium, only the Intereſt at 5 1. C 
it cannot be imagined that the Stock was intended to be ul, 


leſs for ſo long 


a Time; the Plaintiff did not expect his Sock 


until the 2 5th of September, and it was indifferent to him in 


what Hands it was during that Time, if he had 


fore the 25 Sept. but on the 25 


ſo much 


ſtronger, for it doth not ſay on or b. 
Sept. and therefore if the 


Plaintiff had ſo much Stock transferred to him ar ſuch a Time, 
it ſufficeth ; and although it be objected, the Agreement n 
Writing cannot be explained by Words m Evidence; yet it 


always: allowed to take into Conſideration the Circumſtancy 
of the Caſe by the Ex 


poſition of à Fact. Between |Wikin 


and Elkin Agreement was made to take Leaſe for nine Leas 


and that the Leſſee ſhould pay 


91. for Rent; Trial was d. 


rected, to know the Value of the Land; and upon that it 
was decreed the Leſſee ſhould pay 9 l. a Year, and not 91 
for the whole Term; tho the Words are ſo in Lord Chew; 
Caſe; 5 C. 68. Where a Man had two Sons named Joby, he 
deviſed Lands to his Son John; Proof may be admitted to 
ſhew which Son was intended. So if a Fine be levied of the 


Manor of D. and there be two Manors of the 
Pl. Com. 356. 2 Rol. Abr. 676. mob. 


{ame Name. 


Then if Hare by the Intent of the Agreement was not 


prohibited the Sale of the Stock, ſo that he. had ſufficient to 


reaſlign to Harriſon upon the 25 Sept. here it appears plainl 
that he had ſufficient at that Time, for he had Annuity Stock 


ſufficient without Doubt; and t 


hough by Order of the Suh 


Sea Company the Stock allowed for Annuities, &. ſubſcribed 


to the Company, was not to be 
yet it was in its Nature transferrable; and then the 


I 


till the 5 06. 
Order of 
the 


— 
— oc — een ( 
— 
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-refted by Statute 9 Anne 2 1. and every Proprietor of any 
15 chare in joint Stock of the Company had Power to 
mameler his Share to another; then by the Statute 6 Oer. 
«hen Proprietors of Annuities have ſubſcribed, the ſame Pro- 
| crietors were to have and enjoy ſuch Shares as were allowed 
them by the Company, in lien of Money for the Annuities, 
G. by them ſubſcribed, and in reſpect of ſuch Shares were 
in be taken as Members of the Company, and ſhall in Pro- 
nion to the ſame Shares be intitled to the ſame Benefits, 
Powers, Privileges and Advantages, as other Members of that 
Company ought to enjoy in reſpect of their Shares of the 
Capital Stock; and all ſuch Proprietors from the Time of 
their agreeing by Contract, Subſcription or otherwiſe, to ac- 
cept ſuch Stock in lieu of their Annuities, We. ſhall have Cre- 
lit in the Books of the Company for their Proportion or 
hare in the Stock of the Corporation, and in all Dividends 
and Advantages to attend the lame,” e 


And therefore the Annuity Stock, being ſubſcribed in the 
Time limited by the Act, ought to have all the Advantages 
allowed by the Act that the original Sowth-Sea Stock had, and 

Conſequence was ſufficient to anſwer to the Plaintiff for 
the Stock pledged by him to the Defendant, | 


Bur if this Annuity Stock was not ſufficient for ſuch Pur- 
poſe, yet he had other Stock in his own Name to the Value 
of 2088 5 J. 15. 7 d. out of which he could ſatisfy to the 


and although he was under Contracts with others, and had 
purchaſed Part of this Stock with an Intent to transfer it to 
the South-Sea Company, and it was transferred accordingly ; 
yet upon the 2 5 Sept. all was at his Diſpoſal, and if he had 
transferred it to the Plaintiff, no other had Demand upon ir 
zganſt the Plaintiff, nor could purſue his Remedy againſt the 
Pantiff in Law or Equity, to recover any Part of the Stock 
lo transfered ro the Plaintiff; and it is not to be omitted, 
that it appears by ſeveral Depoſitions, that the Plaintiff him- 
{elf always declared he ſhould be content with Annuity Stock. 


not 
t to 
nh 
ock 
uthe 
bed 
M. 
of 
the 


„ And 


Company cannot controul. The South-S:4 Company was 


Plaintiff the 20000 J. by him pledged upon the 25 Sept. 19 20. 
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And there is one Circumſtance conſiderable in , d n — 
of Equity, that the Defendant Hart had perſuaded the Plain a 
tiff to ſell his Stock when the Price was at 900 1, fer Coy pot B 
had offered him to furniſh all the 2 0000 J Stock at ſug ben 
a Time, and that Defendant Here was offered 950 J per c fer 
for all his Stock, but refuſed to take that Price, in regard jy a 
was obliged to retain 20000 J. for the Demand of the Pl nu 
tiff the 25th of September 1720. it wo 

As to the-Defendant Franks it was inſiſted by Mr. 1 5 
Serjeant Sheppard and others of Counſel with him, that « Wl «« th 


not ſpecify for what Part he had accounted, and for what Par 


the Bill is ſo general, for the Bill charges that the Defendant 


to the Charge that he was Confederate with Defendant Hy 


it was denied by the Defendant, and not proved by the JI 
Plaintiff; and for all the reſt upon the ſecond Charge + be tr 
gainſt him, that he ought to account for the ſeveral Sum 

which he admits to have received for the Plaintiff, vis, the A 
3000 . and 40000 , as to that the Defendant by be wa: 
Anſwer ſays, that he had disburſed all thoſe Sums for the Mon 
Uſe of the Plaintiff, and had given to the Plaintiff from Tine no- 
to Time an Account in Writing how the Defendant had di. Reſi 
burſed thoſe Sums, which the Plaintiff had inſpected and - not 


proved, and after declares that a Ballance of 56 J. reman- 
ed due to the Defendant Franks upon this. Account, for 
which Sum he, the Plaintiff, acknowledged himſelf indebe- 
ed to Defendant Franks, and promiſed to pay that Ballanc 


to him. 


And ſuch general Anſwer ſufficeth where the Charge by 


had received thoſe Monies, and had disburſed feveral large 
Sums in the Purchaſe of South Sea Stock and Subſcriptions 
but ſome Part remained not disburſed, by which the Plan- 
tiff admits that the Defendant had diſcharged Part of thoſe 
Sums, and yet demands an Account of the Whole, and doth 


* 


he had given no Account. 


And eſpecially when the Defendant acts as Servant or A. 
gent for the Plaintiff, and if the Plaintiff employ his Servant 
. | 4 nn 


i the Purchaſe of ſeveral particular Things, who immedi- 


ately gives an - ; 
"ot afterwards demand an Account of ſuch Particulars. And 


the Bill in this Caſe was not originally exhibited againſt De- 
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Account of his Expences to his Maſter, he ſhall 


Faule, but againſt the Defendant Hart only, but 
Franks was to be examined as a Witneſs for Hart, 


ded as a Defendant ; and after his Papers were loſt by Fire 
- would be very hard to require a particular Account how 
hoſe ums were disburſed, without charging any Error or 
Miſpriſion in the Particulars of the Account before delivered 


to the Plaintiff, 


The Court delivered no Opinion, but directed an Iſſue to 


be tried. | 


And after, upon Appeal to the Houſe of Peers, this Order 


ws repealed, and the Lords directed an Account for all the 
Monies received by Hart upon Sale of the Stock pledged by 
Harriſon, and if the Principal and Intereſt were ſatisfied, the 
Reſidue of the Monies to be paid, and Reſidue of the Stock 
ot fold ſhould be transferred to Harriſon. | 


Harriſon, after his Attendance in Court upon the Cauſe Privilege | 


aforementioned, went about 3 o'Clock in a Coach from Weſt- _—— 
minſter to Chancery-Lane with his Solicitor: and others, to give tend to a 
Inſtructions for Procedure in the Cauſe, and there continued —_ = 
till 10 or 11 o'Clock, and then was arrefted by a Bailiff 
— Ca Sa, upon a Judgment in Scire facias, upon a parture from 
moved that he ſhould be diſcharged, for each Party has Pri- 


own Cauſe, 


nt againſt him in Common Pleas ; and now it was N. 


vilege to attend his Cauſe, and if he be arreſted in going 
or returning, it ſhall be Contempt ot the Court, upon which 
the Officer ſhall be puniſhed and the Party diſcharged ; but 
it was not allowed; for here it does not appear that there was 
any Contrivance by the Defendants or any concern'd in the 
Cauſe to procure this Arreſt, in which Caſe the Court per- 


haps will extend its Power againſt the Procurors ; nor does it 


appear that the Officer knew he had attended his Cauſe at 
Weſtminſter, for his Warrant was dated before the Arreſt, and 
| | there 


after his De- 


1 —— 
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there was another (a & taken in Trinity Term gre” 
returnable in London where the Action was brought, 11 
Teſtar (ap afterwards in London the firſt Return of this Tem 
before the (4 S4 upon which he was then taken, and Fo 
Arreſt here was not in his Attendance upon that Cauſe 

he had continued many Hours in another Place; and if to 
Court ſhould diſcharge him, how ſhall the Sheriffs he defend, 
ed againſt an Action for the Eſcape ? 1 Brownl. 15, Will 
and The Sheriffs of London, in Action for Eſcape, it was ſaid 
that the Court can diſcharge if the Arreſt was in View d 
the Court, otherwiſe not; and Sakk. 644. where a My 


went to confels Indictment in the King's Bench, and was . Conli 
reſted in his Journey, the Court would not diſcharge, for he :nd | 
went of his own Head; and there is a Difference where z nd « 
Man attends upon the Court by Proceſs and when not. ume 
form: 
6 | 5 
Gi 196. Frances Weſt and Mary my. by their WY i 
Father John Weſt, Eſq; P aintiffs, and ble 
Frances Eriſey, Mary Weſt and Thom: Mt... L 
Barrable, an Infant, by his Guardian, ben 
Defendants. In Scacc. — 

| | | an 
Marriage ILL was exhibited in September 1725, by which it ther 
el I was alledged, that on a Treaty of Marriage betwen Wl  ! 
rily into Richard Eriſey and Frances the Daughter of Sir Peter Kili ul. 
Execution. m, it was agreed by Articles 23 December 168 5, between der 
| 18 


Fames Eriſey Uncle of the {aid Richard, and the ſaid Richard 
Eriſey, of the one Part, and Sir Peter Killigrew of the other 
Parr, that in Conſideration of the {aid Marriage and 157000 
Marriage Portion, James Eriſey would ſettle Lands in the 
Counties of Cornwall and Devon, to the Uſe of Richard Eri 
ſey tor Life, without Impeachment of Waſte, and 'to the 
Heirs Male of his Body on the ſaid Frances to be begotten; 
and for want of ſuch Iſſue, to the Heirs Male of his Body 
by any other Woman; and for want of ſuch Iſſue, to the 
Heirs Female of his Body by Frances, and after to his Heirs 
Female by any other Wife; and for want of ſuch Iſſue, to 
Charles Vivian, Wc. with divers Remainders over. And i 
; I | | 


1 S 
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dne Anicles the Lands in Devon were to be ſettled: to 
ines Eriſey for Life, without Impeachment of Waſte; Re- 
— in Part to Mary his Wife for Life; Remainder of 


the Whole to Richard Eriſey as aforementioned ;- and by the 


me Articles it was agreed that James Eriſcey might nomis 
ate Counſel for ſettling the ſaid Eſtates and Jointure, and 
hat Sir Peter Killigrew might adviſe likewiſe with his Coun- 
(1, ſo chat the ſame may be effectual in Law. By Indenture 
;3 and 24 March 1685, 2 Jac. 2. between James Eriſey of 
the firſt Part, Hugh Boſcowen and another Truſtee of the ſe- 
cond, and Richard Eriſey of the third Part, Fames Eriſey in 
Conſideration of Love to Mary his Wife, and for confirming 
ind ſettling her Jointure, and for Love to Richard Erifey, 
ind conveying and ſettling the Lands and Tenements after 
med in his Name and Blood, and in Purſuance and Per- 
formance of the ſaid Articles, conveys the Lands and Tene- 
ments in the County of Devon to the Uſe of himſelf for 
Life without Impeachment of Waſte, then as to the Barton of 
Friſey, Cc. to the Uſe of Mary his Wife for her Life, for 
her Jointure, and in Satisfaction of Dower, and as to the ſaid 
Barton, Nc. after her Deceaſe, and as to the Reſidue of the 
premiſſes from and after his own Deceaſe, to the Uſe of the 
{ud Richard Eriſey for Life, without Impeachment of Waſte, 
and from and after his Deceaſe to the Ule of his firſt and o- 
ther Sons to be begotten on the Body of Frances his Wife 
n Tail Male, and for want of fuch Iſſue, to the Uſe of his 
firſt and other Sons by any other Wife in Tail Male, and for 
want of ſuch Iſſue, to the Uſe of himſelf and the Heirs of 
his Body on the Body of the ſaid Frances to be begotten; 
and in Default of ſuch Iſſue, to the Uſe of the Heirs of his 
Body, and for want of ſuch Iſſue, ro the Uſe of Charles 
ian, Oc. and gave Power to himſelf and Richard Eriſey 
to make Leaſes, Wc. And by Indenture of Leaſe and Re- 
leale 2y and 26 March 1686, 2 Fac. 2. (that were the en- 
lung Days) James Eriſey ſettled the Lands in Cornwall to the 


ment of Waſte, with ſuch Remainders as before, and gave 
him Power to make a ſointure for another Wife, and to 
make Leaſes, Oc. and James Eriſey covenants for him and 
lus Heirs, that the Truſtees ſhall be ſeiſed to the ſame 
5 N Ules 


Uſe of Richard Eriſey in Poſſeſſion for Life without Impeach- 
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Uſes according to the Intent of ſuch Leaſes and — 
after Determination of ſuch Leaſes and Eſtates, to the U 
of ſuch Perſons and for ſuch Eſtates, and in ſuch Manher 

the ſame Lands were ſettled before. S 


In the Deed of this Settlement produced ſeveral Line vs 
eraſed, and Memorandums made of it. | 


April 1686. the Marriage took Effect between Richi p 
riſey and Frances Killigrew, by whom he bad Ifſue Mary only 
afterwards married to John Weſt, Father of the Plaintifk; ſu 
the Plaintiffs were Daughters and Heirs of Jobs Weſt 1 
Mary his Wife, the Daughter and Heir of Richard Briſey ant 
Frances his Wife; and in two Years after the Marriage 
Frances the Wife of Richard Eriſey abſented herſelf from her 
Husband. | | 


After the Death of Sir Pet. Killigrew and Jam. Eriſey, by 
Indenture of the 18th and 19th of January 1697, 9 .. 
Mary late Wife of James Eriſey conveyed to Richard Hi 
and his Heirs, during his Life, the Premiſſes ſettled to her 
for her Jointure, in Conſideration of an Annuity for her 
Life purſuant to Articles between them 17 Fan. 1697. and 
afterwards Richard Eriſey (having the Freehold of all the h. 
{tate in him) did by Iudenture of Leaſe and Releaſe bearing 
Date 25 and 26 April 1698. 10 V. 3. grant and convey the 
whole Eftate to two Perſons, to make them Tenants to the 
Precipe, in Order for a Fine and Common Recovery, and in 
Eaſter Term 10 V. z. a Fine was levied and Common Rec- 
very ſuffered accordingly, and by that Deed the L ſes are de 
clared to Richard Eriſey in Fee. 


After this Recovery Richard Eriſey alienated in Fee ſereri 
Parcels of the Eſtate, and by his Will 20 Dec. 1722. de- 


viſed the Reſidue of the Eſtate to the Defendant Mary Briſy 
in Fee. WI) | IG 


Jam. Eriſey who made this Settlement had two Brothers 
Richard and William, James died without Iſſue, Richard had 
no Iſſue Male, but left a Daughter Mary then alive, and ra 
* ant 


K 
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e had Iſſue Richard Eriſey, upon whom the. Settlement was 
nad. And now the Plaintiffs Frances and Mary, Infants, 
hibi their Bill, and by it pray, that ſuch Part of the 
rſtate as was not ſold. by Richard Eriſey their Grandfather 
de ſettled upon them, according to the Intent of the Ar- 
cles; and that the Defendant, as Executrix and Deviſee 
of Richard Eriſey, ſhall make them Satisfaction out of her 
perſonal Eftate for the Value of the Eſtate fold by him in 


his Life-· time. 


The Defendant pleaded the Marriage Settlement, the Fine 
and Common Recovery, the Deed which lead the Uſes of 
them, and the Will of Richard Eriſey, in Bar of the Relief 
raped by the Hills; but the Plea was ordered to remain for 
n Anſwer, with Liberty to except to it; and then the 
Cauſe was heard upon the Merits. And it was infiſted for 
the Plaintiffs, that the Intent of the Articles was, that Pro- 
viſion ſhould be made for the Iſſues Male and Female of this 
Marriage; that no Proviſion. was made for Iſſues Female, only 


770 by the Limitation in the Articles to Heirs Female of the 
| her Body of Richard Eriſey; and therefore when thoſe Articles 
ber were put in Execution, the Settlement ought to have been 
and made in ſuch Manner that the Iſſues Female might have the 


Benefit of the Proviſion intended for them; and then the E- 


ring ſtate ought not to have been limited to the Heirs Female of 
the Richard Eriſey, by which it was in his Power to bar his 
the Daughters by Fine and Recovery, but ſhould have been 
d in to all and every the Daughters of the Body of the ſaid 


Richard Eriſey on the Body of Frances his Wife to be be- 
gotten, and then it would not have been in the Power of 
Richard Eriſey to bar Mary his Daughter, to whom the Plain- 
tiffs are Heirs, T4 ; 


That the Settlement was intended in Purſuance and Per- 
formance of the Articles, and then, when the Intent is not 
well purſued, it ought to be rectified in Equity, and the 
Plaintiffs, who are intitled by the proper Limitation, may en- 
force the Execution of the Articles; and it is the conſtant Ex- 
perience in Courts of Equity, that if the Settlement in Pur- 
ſuance 
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aſter the Marriage, the Perſons ſeiſed ſhould ſtand ſeiſed to 
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ſuance of Marriage Articles is contrary or defective, it ſh 
be reformed by the Court. gy 


Trevor and Trevor in Chancery, 5 June 1719. and the, 
wards affirmed in the Houſe of Peers Feb. 17 19, is , Ci 
expreſly to this Purpoſe ; for there by Articles in 1669. maj 
by Sir John Trevor, late Maſter of the Rolls, upon his Ma. 
riage it was covenanted to make Settlement of Lands to the 
Value of 2501. per ann. within two Years, to the Uſe d 
himſelf for his Life, without Impeachmenr of Waſte, wy 
after to the Uſe of his Wife for her Life, and then to the WM 
Uſe of his firſt, ſecond and other Sons by ſuch Wife in Tal. 
Wc. And in Caſe no Settlement was made in two Ven 


the ſame Uſes ; aſter the two Years he ſuffered a Recorer, 
and diſpoſed of the Eſtate by Will; but all was fer aſide 
and the Conſtruction made was, that the Articles ſhould hare 
been executed ſo as not to have enabled the Maſter of the 
Rolls to defeat the Children of the Marriage; and . 
though it was inſiſted, that by the Covenant to ſtand ſeiſed 
the Eftate was now executed to the Limitations as expreſſed 
in the Articles; it was held, that ought to make no A. 
teration. 


But Pengelly Chief Baron, Hale, Carter and Compyns, Barons, 
held chat it was dangerous to ſet aſide Settlements made upon 
great Deliberation ; for though according to the Cafe of Treu 
and Trevor, if Articles are made to ſettle an Eſtate to a Min 
and the Heirs Male of his Body, a Settlement in Purſuance 
of ſuch Articles will be decreed in Equity to be made in 
common Form, to him for Life, and to Truſtees to preferre 
the contingent Uſes, and then to the firſt and other Sons ſuc 
ceſſively in Tail; yet the Rule does not hold with reſpect 
to Females, who are leſs regarded, becauſe the Name of the 
Family will not probably be preſerved by them; and by 
theſe Articles the Daughters of this Marriage are poſtponed 
to the Sons of a ſubſequent Marriage; ſo the Bill was dil 
miſſed without Coſts. * 


4 55 But 


zut upon an Appeal to the Houſe, of Lords the D:cree of 
viſion was reverſed in Feb. 17 27. principally becauſe the 
*lement, being expreſly mentioned to be made in Purſuance 
nd Performance of the Articles, ſhewed, that the Parties did not 
nend to vary the Agreement; and the Lords held, that the 
Expreſſion of Heirs Female in Marriage Articles thould have 
t fame Conſtruction in Favour of Daughters, as Heirs Male 
dould in Favour of Sons, eſpecially as no other Proviſion 
«3s made by the Settlement for Daughters. And the Lords 
lcreed a Conveyance to Truſtees, to the Uſe of the Appel- 
Lhts and the Heirs Females of their Bodies, as Tenants in 
common, with Croſs Remainders to them in Tail Female; 
1nd the Appellants were to have an Account of Profits, and 
of the Purchaſe Money for the Premiſſes fold, and Intereſt; 
the Principal Money to be laid out in Land to the fame Ul 
hut the Intereſt to be paid to the Uſe of the Appellants : all | 
Writings to be brought into the Court of Exchequer, - and 
Poſſeſhon delivered to the Appellants. + . 
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Piper and Thompſon. In Scacc. 


Amendment ¶ Icire facias upon a Recognizance by Bail after Judomere 

O wm Principal, recited the Judgment in Manner ſol. 

PI lowing, viz. Wheress Thomas Piper lately, that is tg 

ſay, in Michaclmas Term laſt paſt, recovered againſt — 2 

well a certain Debt upon Bond, as alſo a Sum of — Shilling 

for his Coſts, Oc. in hac parte, Qc. And upon this there wa 

a Demurrer, and ſhewn for Cauſe for that the Defer. 

dant in the Judgment ought not to be condemned far 

Coſts in hac parte, but it ſhould have been in ea part, 
Tc. | 


And now it was moved that it might be amended, be- 
ing only the Miſpriſion of the Clerk, which was amend- 
able by Statute of Fefails in Writ Original or Judicial, 
and Scire facias was a Judicial Writ, and therefore 1 Ro. 
Abr. 795. S. 2. where Bail ſued an Audit Querel and 
Scire facias upon it, which recited the Audit: Quertl, 
the Capias againſt the Principal in the Time of Queen 
Elizabeth, and the Return upon it, but recited the Capia 
to be by Writ of our Lady the Queen of England to our 
Sheriff Greeting directed, which imports the Writ ſhould be 

directed to the King's Sheriff, and was held to be Error in 
Common Law, but then amendable ; fo Writ of Inquiry 1s 
amendable being a judicial Writ.: Cro. Eliz. 761. 2 000 
372. And though Salk. 52. in the Caſe of Buckskin and 
bs | Hoskins, 


„3 — — — 


w 3 
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bar where Scire facias upon Writ of Error in the 
þ0 " Bench upon Judgment in the Common Pleas ad 
ha ud Error quare execution non, Oc. in Ejement of 
Ul Meſſuages, c. where Judgment was in Ejectment 
3 Meſſuage, c. it was held it was not amendable, 
b the Writ was good although improper in this Caſe, 
ind Plea of no ſuch Record, is true ; the Court by A- 
wendment ought not to make the Plea falſe; fo Vavaſor 
nd Baile in the ſame Book and Folio, where in Scire fa. 
au upon judgment the Name of the Plaintiff omitted 
y the Defendant was not amended, for there might be 
ch judgment, but the Reaſon of theſe Caſes ſhewed that 
n other Circumſtances a Scire facias might be amended. 
v non allocatur 3 for it ſeems to me, all that by Statute 
2.6. 12 and 15. the Judges are impowered to amend 
n Writ Original and Judicial, is, what ſeems to them 
the Miſprifion of the Clerk in Affirmance of Judgments, 
Fit is not done in Affirmance of Judgment, it is not a- 
mendable; ſo a Writ of Error could not be amended 
ell the Statute 5 Geo. 13. as appears 5 Mod. R. 16, 69, 
Fe. and what is not a Miſpriſion of the Clerk is not now 
amendable ; and I know of nothing that was taken as a 
Mlpriſion of the Clerk only Words of Form, which 
ought to be added of Courſe without Information of Party, 
which is the Deſcription of the Matter of Form given 
by Lord Coke, 5 Co. 35. b. where Words which are not 
purſuant to that which ought to be the DireCtion or In- 
ſtruction of the Clerk, and therefore in Writ of Inquiry, 
Miſprition, which is not purſuant to the Award of the 
Writ upon the Roll can be amended, for. the Roll is the 
Warrant for a Writ of Inquiry, which the Clerk ought to 
purlue, as appears in the Caſes cited, Cro. Elix 761. 2 Cro. 
372. ſo 3 Mod. 112, where per Sacr um probor & legaliu 
bow were omitted in a Writ of Inquiry, but if the Roll 
does not warrant an Amendment no Miſpriſion ſhall be a- 
mended ; as if the Roll awarded a Writ returnable on Friday 
prox” poſt craſt aſcenſion”, Writ of Inquiry of ſuch Return, 
— = Term, was refuſed by the Court to be amend- 
1 Show. 61, | | 


80 
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So in the Caſe 1 Rol. Ar. 797. the Capias u \the 
being tempore Elia and directed to our Gert 8 * wi {i 
directed to the Queen's Sheriff, therefore a Recital 10 ments 
Capias in Scire facias upon Audita Querela tempore Jacobi met: Wi" 
be amended by the Roll, for the Capias recited was yy Motio! 
Writ of Queen Eliz. to our Sheriff, wiz, directed to the Kur fon 1 
Sheriff, but to the Queen's Sheriff, and this appears in hy in n 
{ame Book. 1 Rol. Abr. 797. S. 1. If there be an ewe 
beas Corpora to ſummon a Jury ſummoned in Court lu er 
the Queen's, and Diſtringas was for the Jury ſummoned i the T. 
our Court, Judgment was reverſed thereby 3 Jac. ſo 8 ſeem 
in Dower, for third Part of one Meſſuage, one Stable. on Fxecu 
Granary, c. Petit Cape, omitting one Stable, it was not be for 
mendable ; an original Writ, if it varies from the Inſtrudtiong le 
may nevertheleſs be amended, but not otherwiſe; and there 
fore it was anſwered by the Court that the Writ was no 4 
mendable. But afterwards 


It was agreed by the Court that there needed no Amendment 
in this Cale, for though in ea parte ſeemed properer by wy 
of Recital, yet when it is ſaid in hac parte, that ſufficeth, fa | 
it had relation to the Judgment mentioned in this ſame Vrt, 
and therefore it might well be ſaid that the Plaintiff recover 
ed his Debt by Judgment, and alſo his Coſts appointed in the 
Judgment here mentioned, and there are Precedents both 


Ways. | | 
"I Barnes and Otway. In Scacc. 
1 ROR of Judgment in the Exchequer Chamber, te 


Error in Par- - turnable the firſt Day of Parliament, wiz; the preſent 
bang. Seſſions; and now it was moved that Plaintiff in Error might 
tranſcribe the Record within eight Days, otherwiſe that 
Execution might be taken upon the Judgment, and a Rut 
was made to ſhew Cauſe upon this Matter; but now the 
Rule was diſcharged, for by Order of the Lords in Parliament 
13 July 1678, all Perſons upon Writs of Error in Parla- 


ment ſhall bring in their Writs in 14 Days after the firlt ” 
i 
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5 cefſion in which ſuch Writs ſhall be returnable, other- 
Writs ſhall not be received unleſs it be upon Judg- 
duri Seſſion, which ſhall be brought 
Judgment given; and therefore ſuch 
1:1 14 Days after the, Beginning of the Sef+ 
ron is £00 haſty, for it is not reaſonable that a Plainti 

al Cauſe ſhould take Execution within the Time 


the Time allowed 


com reaſonable chat 
execution upon the firſt Judgment 3 and thus it was Taid to 


te formerly Jetermined in this Court in the 
White and Roberts. | - 


= > — — 
D E 
Termino Paſch, 
2 Geo. 2. In Scacc. 
Cale 19. The King and Huggins. Att 
In an Ac- CTION for Eſcape for the Debt of the King avainſ 
——oling 5 Defendant late Warden of the Fleet. Mr. Wat 
fendant al- moved, that the Defendant might be allowed I; 


pleaddouble. berty of pleading Non debet, & recem inſecutus eſt, for by Sh 

tute 4 Aunë 16. it ſhall be lawful for any Defendant, Cc. with 
Leave of the Court, to plead as many ſeveral Matters as he Holle 
ſhall think neceſſary for his Defence; and this Statute extend (woe 
to the King's Suit as well as to that of the Subject; for &. 
24. it is ſaid, this Act and all Statutes of Jeofails ſhall extend whit 
to all Suits for Recovery of Debt immediately owing, or any of 1 
Revenue belonging to her Majeſty, her Heirs or Succeſſors, ute 
and to all Courts of Record in County Palatine of Lancaſter 
Cheſter, Durham and Principality of Wales, and all other Court 
of Record in this Kingdom. 


And fo it was agreed in this Court. 


And afterwards, upon Affidavit that the Eſcape was not 
voluntary, (for otherwiſe by Statute 8 & 9 V. z. 26. Plea af 
Freſh Purſuit is not allowable) the Defendant was allowed to 
plead both Pleas, 1 2 


D E 


Term. Sanct. Hill. 


6 Geo. 2. 
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Attorney General and Toung and vthers. cas ace. 
Ky In Scacc. 


Sir Thomas Hanmer and others, ſetting forth that John . 1%. 


dces to pre- 


Lene by the Attorney General ex relatiofle of Whatexer 


* Suton by Will dated — Fuly 1696, taking Notice that vent the Io- 
wih he was ſeiſed of the Cheguer- In in the Pariſh of St. Andrew in Tetner 
4s be Hubourn, and that he had a Mortgage upon a Farm calledis = Breach 
tends laber s Farm in the Pariſhes of Brockley and Whepſtead in the 4 wa be 
— County of Suffolk for 200 1. by Indenture of 16865, offer aſide. 

1 


which he afterwards purchaſed the Inheritance in the Name 


ine of his Brother Thomas Sutton, and the Conveyance Was exe- 
ors, cuted to Thomas Sutton and his Heirs, in Truſt for himſelf in 
gfe, Fee, appoints that all his Eſtate Freehold and Copyhold, 
Jurts 


his Leaſes, Chattels and perſonal Eſtate be ſubject to the 
Payment of his Debts, and alfo charged- with the Annuities 
and Legacies deviſed, Oc. as after is expreſſed. 


Then he directs his Nephew Thomas Sutton, Son and Heir 
of his Brother Thomas Sutton, to convey the ſaid Term to 
his Truſtees after named, their Heirs and Aſſigns for ever, 
upon the ſeveral Uſes, Truſt and Purpoſes aftermentioned. 
Which if he refuſe to do, or to declare the Truſts thereof by 
ſome Deed, Wc. in ſuch Manner as his Truſtees in his Will 
named ſhould reaſonably think fit and require, within 1 2 
Months after his Deceaſe, then from ſuch Refuſal he wills, 
That all the Legacies, Oc. given by the ſaid Will to his 
. Nephew 


E 


- 
PRE 
F R 
* - 8 L * * 0.44 _ 


De Ti erm. Sant. Hill. 6 CE ns 


Nephew Thomas — and the Heirs Male of his beh. 


ſhould ceaſe and be void. To 
| e don 
Then he deviſes as follows, 1 give to my ſaid Nephew 4 him 
my Freehold and Copyhold Lands in Brockley and Wheplte:d Recov 
during the Term of bis natural Life; and immediitely afjer de Wl ©” 
Death of my Wife, I alſo glve to him the Chequer-Inn, & by In 
during bis natural Life ; and from and after his Deceaſe, Ie Wl 
the ſame to the firſt Son or 2 Male of. bis Body, and 10 % 74 
Heirs Male of the Body of ſuch firſt Son; and for Default of Mone 
fuch Iſue, to the ſecond Son or ſue Male of the Body of my [11 Cod 
Nephew, and to the Heirs Male of ſuch ſecond Son for ever. = 

the 

Then he gives to his Siſter Elisabeth Sandford an Arnuity. 

of 201. per annum; to his Niece, Bridget Care 8 l. per annum, * 
for their reſpective Lives ; Provided that my ſaid Nephew Thy, ter 
Sutton or his Aſſigns, and the Heirs Male of bis Body, ſhall uot re 

do or ſuffer any Waſte, &c. and ſhall not defeat or obſtruct the 
Payment or Performance of 'any the Annuities, Legacies or. K 
charitable Bequeſts in his ſaid Will; then he deviſes, that 1 
after the Deceaſe of either of his Siſters, the like Annuitics ah 
as to them given ſhall be paid, for Relief 'of ſix. poor Men, " 
Oc. in Bury. Eat Yor | : 
Aſterwards follows this Clauſe, And immediately after the * 
Death of my Wife, and the Death of my {aid Nephew Ibo. Sut- 8 
ton without Iſſue Male of his Body, or after the Death of ſuch . 
Iſſue Male, I deviſe to my ſaid Truſtees, and their Heirs, ile 100 
ſaid Chequer- Inn and Farm. in the County of Suffolk, on Truſt wi 
to pay 30 J. per annum for ever, for Relief of fix other pour Wy 
Men, &c. | | * 
Then Information ſhews, that Tho. Sutton the Nephew dies, 1 
that ſome of the Defendants pretending to be his Heus at ak 
Law, and others to be Deviſees under his Will, refuſe to ex- Gn 
ecute any Conveyance purſuant to the Will of the firlt Je- for 
ſtator, and prays that they may do ſo, and account for the fri 


Profits, and dehver Foſſeſſion to the Truſtees, Tc. 
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1: Tnformation Defendants plead, that the Nephew Tho. 
To yr Tenant in Tail by Virtue of the ſaid Deviſe to 
ang his Unde's Will, did. in Mich. Term 1 2 Ann. ſuffer a 


” al bkecoreiy of the Suffolk Eſtate, and two other Recoveries of the 
lead, gema hu, Part lying in Middleſex, and Part in London, and 
er the ü ; denture of Leaſe and Releaſe dated 9 & 100#. 1712. 
We, lard the Uſes to himſelf in Fee, and after by Will dated 
| eine 17 April 13 Au. deviſed the Premiſſes and ſeveral Sums of 
0 ihe Money out of them to ſeveral of the Defendants, and by 
ut of (liel — 1727. deviſed ſeveral other Eſtates to Defendants, 
4 nl then died without any Iſſue; and this is ſet up in Bar of 


he Relief prayed by the Bill. 


wit WW This Plea was allowed by the Court of Exchequer, But 
=% 40 on Appeal to the Houſe of Lords, that Decree was res 
1 ret 


a And now it was inſiſted, that Tho. Sutton the Nephew was 
van by this Will of his Uncle not Tenant for Life, but Tenant 


n Tail, and conſequently enabled to ſuffer the Recoveries, 
nd bar the ſubſequent Bequeſts to the Truſtees for chari- 
table Uſes. 


I: was admitted, that the Nephew Tho. Sutton did take at 


0 faſt only an Eſtate for Life, Remainder to his firſt and ſecond 
10 dns ſucceſſively in Tail, but then by the ſubſequent Words, 


ud immediately from and after the Death of my ſaid Nephew 


to one for Life, and after to his Iſſue by a ſecond Wife, gives 
n Eſtate- Tail; and fo it was reſolved in the Caſe of King 
and Melling, 1 Vent. 214, 225. 


That the Caſe of Langley and Baldwin is a Caſe in Point, 
vhich was this: A. by Will deviſes Lands to Henry his eldeſt 
vn for Life, and after his Deceaſe to Jonathan his Grandſon 
or Life, without Impeachment of Waſte, and after to the 
irlt Son of Jonathan and the Heirs Male of his Body, and 
for want of ſuch Iſſue to the ſecond, and ſo on to the third, 


5Q of 


ithout Iſue Male, &c. he had an Eſtate-Tail; then a Deviſe 


fourth, fiſth, and ſixth Son of Jonathan, and the Heirs Male 


8 
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of their reſpective Bodies. And in Caſe Jonathan dies wit, 
out Iſſue Male, then he deviſes over to another. 15 
Caſe was by Lord Chancellor referred to the C 4 
of the Court of Common Pleas, and by them reſolved io 
be an Eſtate-Tail in Jonathan. 


That the Clauſe he ſbould not do or ſuffer Waſte, coul 
not vary the Caſe, for ſo it was in the Caſe of King and 


Melling and Langley and Baldwin, and it was fit to reſtrin 
it with regard to his firſt and ſecond Sons. 


That the Caſe of Popham and Bramfield, 1 Salk. 236, wa 
indeed have been contrary, if it had been as there reported: 
but that Report doth not truly ſtate the Caſe, for the Lins. 
tation did not go only to the tenth Son, and reſt there, it wx 
limited to every other Son and Sons, Qc. 3 


That the Clauſes, if he refuſe to convey, Ic. or did en 
deavour to defeat or obſtruft the Performance af the cha. 
table Bequeſts, Tc. were Arguments that the Teſtator in- 
tended an Eſtate- Tail to his Nephew rather than otherwiſe ; 
for it is ſaid, that the Legacies, c. deviſed to his Nephey 
and the Heirs Male of his Body ſhall ceaſe, c. and if he and 
the Heirs Male of his Body ſhall commit or ſuffer Waſte, &. 
which ſhew the Teſtator apprehended what he deviſed to his 
Nephew would go to him and the Heirs Male of his Body; 
and from Clauſes of that Kind, though in themſelves void 
and of no Effect, the Intent and Meaning of the Teſtator 


may be collected, as appears in Sunday's Caſe, 9 Co. 127. 


It can be no Objection to this Conſtruction, that the Trult 
of the Eſtate barred by his Recovery were for charitable Ules; 
for the ſingle Queſtion is, whether Thomas Sutton the Nephev 
had an Eſftate-T ail in him whereof he might ſuffer a Recovery 
or not? if he had, all Eſtates depending upon that Intal 
will be equally barred, whether they were given to Charity 


or not. 


Nor will there be any Difference between the Chequer- In, 
of which the Teſtator was ſeiſed in Fee, and the Eſtate in 
5 | ER: Suffolk 
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Fel, whereof he had only the equitable Intereſt; for the 


2 (onſtruction of the Words of a Will muſt be the ſame in a 
eration Court of Equity, as in a Court of Law; and the Deviſe of 
bed n Equity mult be governed by the ſame Rules that the De- 


iſe of the legal Eſtate is governed by. A Recovery of an equi- 
table Intereſt or Truſt, hath the ſame Conſideration in a Court 


cout dd Equity as if the Perſon who ſuffered it had had the legal 
I and rfate in the ſame Manner, and had ſuffered a common Re- 
elan WW corery, ſuch Recovery would be conſidered in a Court at 


Law, It would make a ſtrange Confuſion, if the ſame Words 
plied to two different Inheritances, one a legal, the other an 
equitable one, ſhould give the ſame Perſon an Eſtate-Tail in 
one, and only an Eftate for Life in the other; 


But it was inſiſted on the other Side; and determined by 
the Court, that as to the Chequer-Inn, whereof the Deviſor 
vas ſeiſed in Fee, the Queſtion was proper at Law, and 
therefore the Court would not determine, but leave to either 
that was out of Poſſeſſion à Liberty of trying at Law his 


Tice; that what was urged, and the Cates cited, ſeemed 


Vile rery good Law); for if a Man deviſe to 4. for Life, and 
after his Death to the Iſſue of his. Body, or as King and 


Melling's Caſe, to the Iſſue of his Body by a ſecond Wife, 
it would not now be doubted, but that 4. hath an Eftate- 
Tal, although he ſhould be reſtrained from Waſte, or have 
Power given to make a Jointure. That in like Manner the 
Cale of Langly and Baldwin ſeems good Law; for when 4 
Man gives Land to A. for Life, and after his Death to his firſt 
Son and the Heirs of his Body, and ſo on to the ſixth or 
tenth Son, and then adds, but if he die, without Iſſue 
Male of his Body, then I give the Land to B. in Tail; 
theſe latter Words will create an Eſtate-Tail in 4. ſubſequent 
to the L,nnitatioa to his Sons particularly expreſſed; for it is 
the plain Intent of the Teſtator, that B. ſhould not have the 
Land till a total Failure of Iſſue Male of A. be they never 10 
many, ſhould firſt happen; but as all the Sons not particu- 
larly ſpoken of muſt take by Way of Deſcent, there being no 
Words of Purchaſe with Relpecl to them, conſequently, in 
Order to make good the manifeſt Intention of the Deviſor, 
luch Conſtruction will be made as in Caſe of Limitation * 

| Ules 


n i „K* r 
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' Uſes to the right Heirs of him that conveys, where in UI 


ſhould only take an Eſtate in Tail Male, for the latter Word; 


come up to it exactly; for there was a plain Intention of the 


reſults to the Grantor, ſince by a Maxim in Law he canng 
make his right Heirs Purchaſers. | 
But ſuch Conſtruction is not made but where it i; 

neceſſary by the plain and evident Intention of the Teſtatg,, 
and therefore where Clement Frenchman deviſed to his Wife for 
Life, then to his Couſin Clement and the Heirs Male of his 
Body, & f contingat (and it it happen) his Couſin Clement die 
without Heirs of his Body, then to his Couſin Alex, E and 
to the Heirs Male of his Body for ever; Clement left Iſſue 3 
Daughter, and died without Iſſue Male; and it was inliſted, 
that by the ſubſequent Words, if Clement die without Iſſue 
generally, without ſaying Iſſue Male, or ſuch Iſſue, or an 
Words of like Nature, the Couſin Clement mult take an Eft 
in Tail general, which would go to his Daughter. But |: 
was reſolved by the whole Court without Difficulty, that he 


ſhould be governed by the former. Dy. 171. Bendl. pl. 114 
1 And. 8. Mo. 13, 


The preſent Caſe may perhaps be a middle Caſe between 
theſe two; it is {ure the Caſe of Langley and Baldwin doth not 


Teſtator, that till a total Failure of Iſſue Male of "Jonathan 
the Eſtate ſhould not go over to others; and it was in Nx 
ture of a Condition precedent to the other's taking ; but here 
it is plain through the whole precedent Part of the Will, that 
John Sutton ſhould take but for Life; he takes Care he ſhould 
not do or ſuffer Waſte, that he ſhould not refuſe to convey 
according to the Truſt, Wc. that he ſhould keep the Premiſks 
deviſed in Repair, and ſhould not impeach, queſtion or en- 
deavour to defeat, avoid, deſtroy, invalidate or obſtruſt the 
Payment or Performance of all or any of the Annuities, Le- 
gacies or Charitable Bequeſts in his Will; therefore it may 
ſeem unreaſonable to think the Teſtator meant in the very 
next Words to give him ſuch an Eſtate as might enable bim 
to defeat or deſtroy, or to put ſuch a Conſtruction upon 
them, unleſs there be an abſolute Neceſſity for it. But 
where is that Neceſſity? The Words are not penned in the 

2 Nature 


2— 


— 
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— Alwin, but rather are deſigned to denote the Time 


t 
3 after the Death of my Wife, and the Death of my Ne- 


Made BY jw Ibo. Sutton without Iſſue Male of his Body, or after the 
tac; “ of fuch Iſue Male, I deviſe to my ſaid Truſtees, &c. And 
ie for s there appears no Intent of the Teſtator to give his Ne- 
of his ew any other Eftate than before, ſo the Words may be ſa- 
dis a” with a different Conſtruction; for the Words from and 
. 2nd :amediately after ſeem relative to the Deviſes before, imme- 
lue 2 dutely after the Eſtates already given, I deviſe to my Tru- 
liſted, leu, and then after the Death of the Nephew without ſuch 
Iſſue lue Male, as before mentioned; or it may mean no more 


Mae living, or if he have, when they die the Eſtate ſhall im- 
mediately go to his Truſtees; and in Cale ſuch Conſtruction 
te not made, the Words or after the Death of ſuch Iſſue Male 
mult be rejected, and are intirely uſeleſs. 


What is ſaid, that the Words recited in the reſtraining 
Clauſes, which were defigned to prevent his defeating his 


een Charities, then the  Bequeſts to him and the Heirs Male of 
not bis Body - ſball be void, if he and the Heirs Male of his 
the duch do waſte, Tc. import the Eſtate- Tail was intended to 
bay the Nephew by the Teftator, do not neceſſarily conclude fo 
Na far, ſince they may be ſatisfied by the Bequeſts given before 


to him and his Sons ; and it would make Wills very uncer- 
tan, if every uncautious and incorrect Expreſſion in tranfitu 
ſhould be laid hold on, to determine the Teſtator's Meaning to 
be different from what ſeems to be ſo upon the Conſidera- 
ton of the whole Will. It is true, every ſuch Expreſſion 
may be made uſe of to illuſtrate the Teſtator's Intention, 
and that was all done in Sundays Caſe, 9 Co. 127. where, 
upon the whole Complexion of the Will, the Teſtator's Will 
vas held to be, that all the Children ſhould have the like E- 
tale, and not ſome to take in Tail, and others only for Life. 


Theſe Things were mentioned, not to deliver the Opinion 
of the Court upon this Point one Way or other, but to ſhew 
that it might deſerve Conſideration, and being a Queſtion 

| 5 R Ko 


fs previous Condition, as in the Caſe of Langly 


han this, if at the Death of my Nephew he have no Iſſue 


be charitable Bequeſts ſhould take Effect, from and im- 
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at Law was fit to be left to a Trial, and not determine © 

Equity, eſpecially fince it appeared there had been. fen 
Doubt in the Caſe; for when the Exchequer allowed by 
Plea, they muft conclude that Tho. Sutton the Nephey took 
an Eſtate- Tail by the Will; and when the Houſe 
verſed their Decree, it argued 
doubtful, and to deſerve further Conſideration, 


As to the Farm and Eſtate in the County of Suffolk, where, 
of the Deviſor had only an equitable Intereſt, and the leyd 
Eſtate was in Tho. Sutton the Nephew, that ftood upon a Gf 
ferent Foot, and was proper for a Court of Equity to de 
termine. | | | 


IT The Court clearly agreed, that there was no Di * 

the Conſtruction of the Words of the Will in a Court of B. 
quity from what they would have in a Court of Law; an 
therefore if a Deviſe of Lands was made by him who bad 
only an equitable Intereſt, or was but Ceſtui que Truſt, the De. 
viſee would take the ſame Eſtate in all Reipects as he woul! 
have done from the ſame Words if the Deviſor had been ſeciſed 
in Fee of the legal Eſtate ; nor will any Difference ariſe in 
the Conſtruction of the Words of the Will from the Remain. 
ders being limited or diſpoſed for charitable Uſes, than what 
would arile if the {ame Remainders had been diſpoſed to pi 
vate Perſons. 


But in this Caſe the Bill is, that the Heir and Derbe d 


Tho. Sutton the N 
the Directions of the Will. He in the firſt place charges and 
ſubjects all his Eftate to the Payment of his Debts, and to 
the Annuities and Legacies given by his Will ; then, taking 
Notice that the legal Eitate of this Farm in Suffolk was in his 
Nephew Tho. Sutton, he directs him to convey the fame to 
the Truſtees afternamed and their Heirs, upon the ſevera 
Uſes, Trufts and Purpaſes after limited and appointed, or elle 
to declare the Truſt thereof by Deed, &c. in ſuch Manner as 
the {aid Truſtees ſhall reaſonably think fit and require, in 
12 Months after his Deceaſe. Now in Cafe the Bill or In- 
formation had been exhibiced within the twelve Months to 


2 enforce 


ephew may be decreed to convey purſuant to 


«„ — 9 
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force fuch Conveyance or Declaration of Truft, would not 
be Court have enforced. a ſtrict Execution of the Convey- 
ce, ſuch as might not have left it in the Power of the 
nue preſently to defeat it? It is apparently the Intent of 
de Teſtator, that the Lands in Suffoſk ſhould go to his Ne- 
dber for Life only; that after Failure af his Children and 
\cir Illues, it ſhould go to the Charities ſpecified in the 
wil; that the Nephew ſhould not defeat them; that on his 
refuſal to declare the Truſts, he ſhould loſe all the Benefit 
given him by the Will; would the Court then have enabled 
um immediately to have defeated them? No ſurely, they 
would have put it out of his Power to do ſo. The ſubſequent 
Uſes, Truſts and Bequeſts in the Will are only Specifications 
of the ſpecial Uſes and Truſts the Teſtator deſired to have 

uated and take Effect; and therefore the Conveyance 
or Declaration of the Truſt muſt have been directed in ſuch 
Manner as that they might take Effect; it was ta be done in 
ſuch Manner as the Truſtees ſhould reaſonably think fit and 
require ; would it have been reaſonable to require fuch a 
Conveyance as might immediately have been defeated, and 
the Truſtees barred of the Eſtate and Intereſt intended them? 
The Conveyance in this Cafe mult have been directed agree- 
ably to what would have been done in the Caſe of Marriage 
Articles. And the utmoſt that could have been asked from 
the Words, after the Death of my Nephew Tho. Sutton, without 
Iſue Male of bis Body begotten, or after the Death of ſuch Iſſue 
Male, would have been, that an Eſtate ſhould be limited to 
any other Sons the Teſtator ſhould have, in the fame Manner 
35 it was given by the Will to his firſt and ſecond Son, not 
that it ſhould be limited to him and the Heirs Male of his 
Body, ſo as to defeat all ſubſequent Limitations, 


That this is now the conſtant Method of Courts of Equity 
in the Execution of Conveyances upon Marriage Articles or 
other Agreements; the Caſe of Treæuor and Trevor was {o- 
lemnly debated and conſidered, and afterwards affirmed in 
the Houſe of Lords. There the Maſter of the Rolls, Sir 
John Trevor, had agreed by Marriage Articles to ſettle an E- 
late on himlelf for Life, then to his Wife for Life, then 
to the Iſſues Male of his Body by ſuch Wife; and in Cafe no 
| Settlement 
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Settlement was made in two Years after the Mise as 
Perſons ſeiſed ſhould ſtand ſeiſed to the fame Uſes; after * 
two Years he ſuffered a Recovery, and diſpoſed of the k . 
by Will; but all was ſet aſide, and the Conſtruction Thy 
was, that the Articles ſhould have been executed ſo as Not to 
have enabled the Maſter of the Rolls to defeat the Children 
of the Marriage. And although it was inſiſted, that by th, 
Covenant to ſtand ſeiſed the Eſtate was now executed to the 
Limitations as expreſſed in the Articles, it was held thy 


ought to make no Alteration. | 


So in the Caſe of Papilion and Bois, determined by the Ma 
ſter of the Rolls, and after agreed to by the Lord Chan. 
cellor, it was directed, that where a Perſon deviſed Monie: 
to be laid out in the Purchaſe of Lands, to be ſettled 
4. for Life, and after to the Heirs Male of the Body of 4 
it was held, that ſuch Settlement ſhould be made as might 


effectually ſecure the Eſtate for the Benefit of the ſevenil 


Iſſues of 4. But by many Caſes of like Nature in Coutts of 
Equity, it ſeems to be juſt, that where Conveyances are to 
be carried into Execution .purſuant to the Direction of Ari. 
cles or a laſt Will, the {ame ſhould be executed in ſuch Man- 
ner as may ſecure to every one the Eftate or Benefit intended 
him, if it may be done conſiſtent with the Rules of Law; 
and not executed in ſuch a Way as will enable one Perſon ty 
defeat the Eſtate of another, if it can be properly prevented. 
And ſuch Execution as would have been decreed againſt the 
Nephew, if living, or if the Information had been exhibited 
in twelve Months after the Teſtator's Deceaſe, the ſame ought 
to be executed by his Repreſentatives now; and whatever the 
Truſtee hath done to prevent it, is contrary to the Duty 
of a Truſtee. And therefore the Court declared, that the 
Common Recovery ſuffered by Tho. Sutton the Nephew, of 
the Eſtate in the County of Suffolk, and the Deed leading the 
Ules of it, were a Breach of Truft, and ought to be ſet 
aſide; and that the Heir and Deviſees ſhould join in executing 
a Conveyance- to the Truſtees named in the Will, or ſuch 
others as ſhould be appointed Truſtees according to the Di- 
rection of the Will, upon the Uſes and Truſts not yet deter. 


mined which were mentioned in the Will ; that they ſhould 
A 55 likewiſe 


> _ — — — — — — — — * 
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llevile deliver Poſſeſhon, and account for the Profits they 
had reſpedivel received ſince the Relators were intitled ; and 
chat the Bill ſhould be retained for a Year, and either Side 
ic Liberty to tr the Title at Law, for that Part which was 


not the Truſt-Eftate, and then reſort to the Court for further 
Directions, and that the Plaintiffs ſhould have their Coſts. 
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Attorney General and Elizabeth White, cio: 
Executrix of James White. In Scacc. 


Nformation of Debt was exhibited Trin. 2 9 June 12 Geo. 2. — 
zgainſt the Defendant for 1140 L for the Duties of 3600 he may pur- 
Gallons of Brandy imported by her Teſtator 10 Feb. prece- — — 
ling. On Nil debet pleaded, the Jury find the Teſtator im- his Executor 
ported theſe Brandies in the Years 1719 and 1720, in Caſks** Time 
containing but 12 Gallons each, and that he before the Duties 
paid, which came to 11401. died 20 Feb. 1725, having made 


his Will and his Wife, the Defendant, Executrix. 


On this Verdict it was inſiſted on Behalf of the Defendant, 
that ſince by Statute 4 & 5 V. & M. 5. S. 8. the Importa- 
ton of Brandy in ſmall Veſſels and Caſks not containing 
exh 60 Gallons at leaft was. prohibited on Pain of For- 
feiting the {aid Brandy or Value thereof, &c. the King 
ought in this Caſe to have ſued for the Forfeiture, and not by 
Way of Debt for the Duties or Cuſtoms, which would have 
been payable in Caſe the Brandy had been fairly imported. 


At leaſt the Duty in this Caſe. ariſing ex delicto from the 
unlawful importing of the Brandy in ſmall Caſks, however 
the King might have diſpenſed wich the Forfeiture, and de- 
manded the Duty againſt the Teſtator, he cannot do ſo to 
charge the Executrix, againſt whom in this Cale Debt is not 
maintainable. 


And it was argued by Mr. Ward and Mr. Bootle Counſel for 


the Defendant, that where Goods were abſolutely prohibited 


to be imported, the Importation occaſioned a Forfeiture of 
the Goods, which the King could not diſpenſe with ; that 
5 8 there 


—— — 


— — 
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not againſt Executors on Stat. 1 &@ 2 Edw. 6. 13. for not 


round, or the Executor ruined on Pretence of a Devafteri, 


there was a wide Difference between Goods on which 2 D 
was laid, and a Forfeiture given as a Penalty for No- 
ment of the Duty, and Goods that were prohibited to * a 
ported, and forfeited in Caſe they were fo. In the (rf 01 
it was not much controverted but that the King might wi; 
the Penalty and accept of the Duty, and if they were canis 
into the Cuſtom-Houſe, the Duties might there be Acepted 
but if prohibited Goods were carried to the Cultom-Houle, the 
Forfeiture ſtill continued. N 


When Goods are prohibited the Intent of the Law is, Thee 
no Duty ſhould be paid for them becauſe they are not to bs 
imported at all; but if upon the Importation a Duty my 
be accepted inſtead of the Forfeiture, the Importation wou 
be encouraged, and the Intent of the Law-makers deſeatei 


But in Caſe the King could diſpenſe with the Forfeiture 
and take the Duty, he ought to make his Election to do ſo 
in the Life of the Party, otherwiſe it would be highly incor. 
venient; for as the King's Debt muſt be firſt ſatisfied, it may 
happen after a Merchant has been dead 20 or 30 Years, ard 
his Executor had adminiſtred, paid all his Debrs, and diſpoſed 
of all his Aſſets, a Claim might be ſet up for Duties upon 
Goods imported which the Executor has no Knowledge of 
and can make no Defence againſt, and every Thing turned 


The Proceeding by Way of Information for Debt in the 
Caſe of the Crown was introduced by Sir Edward Norths, 
when Attorney General; for before the Informations uſed to 
be founded upon the Statute ; but if ſuch Proceedings be 
likewiſe carried on in the Caſe of Executors, it muſt be much 
more Miſchievous, eſpecially in Caſes of this Nature, where 
the Matter charged is a Perſonal Tort done by the Importer, 
whole Offence dies with his Perſon ; and therefore in all 
Caſes of Penalty, Forfeiture or Wrong committed or done by 
any, no Action lies for it againſt his Executor. Action lies 


ſetting out Tithes. 
2 80 
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& (ro. Blizz 25 1+ If the Tenant be amerced in the Manor 
Court, and die before it be levied, the Amerciament is loſt; 


Debt lies not againſt Executors where the Teſtator might 
Wage bis Law. oy 


Nor upon an Award made upon a Submiſſion by this Ted 
ator to 2 Reference, although the Award be in Writing. 


And no Inſtance or Precedent'can be ſhewn, where ſuch an 


' 


[formation was maintainable againſt an Executor. 


Attorney and -Solicitor General econtra inſiſted, that the eee. 
gatute 12 Car. 2. 12. grants to the King the Duties of Tun .. 
age and Poundage, wiz. ſo much per Ton on all Wines im- 

ported, Sc. ſo that it is a Duty for which the King may 

have Debt, and the ſubſequent Acts which augment the Dus 

ty are worded in the ſame Manner. Stat. 4 & 5 V. & M. 5. 

for further Supply, c. gives and grants to the King the ad- 

ditional Rates, Impoſitions, Duties, di for every: Gallon of 

Brandy imported, c. two Shilling. Now wherever the 

Common Law or Cuſtom creates a- Duty, Debt lies for. it; 

er Hale, Hard. 486. And it muſt be the ſame where an Ad 

of Parliament creates the Duty, when a Statute enacts any 

Thing for the Advantage of another, the. Perſon will have 

2 Remedy given him by the ſame Statute 3 per Holt C. J. 

Mod. Ca. 26. Thus on Stat. 28 Blix. 4. the Sheriff may have 

Debt for his Fees, Mad. 853. Salt. 209, and on Statute 

2 & 3 Edw. 6. 14. for not ſetting out Tithes; on Stat. 

14 H. 8. 5. for the Practice of Phyſick in London without 

Licence, though no ſuch Action is expreſly given. 


But it was chiefly objected, that by the Proviſo in Stat. 
40 5 N. & M. 5. S. S. if Brandy be imported in Caſks under 
50 Gallons each, it is forfeited, and then the Action is not to 
be maintained for- the Duty. To which it- wik anfwered by 
Mr. Attorney, that this Prohibitory Clauſe does not extin- 
guſh the Duty, but the King may take Advantage of either 
a he pleaſes. Ic will not be ſaid, becauſe by Stat. L Anne 14. 

| 8 IC 
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it is enacted, if any import or land Goods, &e. before Der 
paid or ſecured, or be aiding, Qc. he ſhall forfeit the Goal 
and double the Value, that therefore the King can haye ry 
Remedy for the Duties. And what Difference, when fuk 
Forfeiture is given in the ſame or ſome other AQ? ary, 
to what was {aid that the King ſhould make his Ele&ion i 
the Life of the Party, no Cale is cited to warrant | . 1 
Debt or Aſumpfit the Executor may elect either, as well, 


the Teſtator. 


Hale cited 2 Mod. 128. which faith, if in an Aq of p,, 
liament there be a prohibitory Clauſe, and another which 
gives a Penalty, an Information lies on the prohibitory 
Clauſe, and the Party may decline to proceed for the Penaly, 
1 Rol. Rep. 383. Debt was brought by the Farmers uf the 
Cuſtoms on Stat. 1 Fac. cap. 3 3. for the. Duty of Poundage 
for Goods landed without paying the Cuſtoms ; ſo upon thi 
very Statute 4 & 5 V. & M. 5. it hath been held in th 
Court that Debt lies for the Duties. 


Chamberlain and Hobbs. 
And again Doe qui tam ver. Cooper, 2 Geo. 


As to the ſecond Point, on which the moſt Streſs ſeems to 
be laid, it muſt be admitted that in all Caſes where Money 
becomes due by Contract or Agreement with the Teſtator, 
an Action is maintainable on ſuch Contract againſt the Exe- 
cutor, unleſs where the Teſtator could Wage his Law; ſo 
where the Money grows due upon a Default or Miſdemear- 
our, if reduced to a Certainty by a Matter of Record, &. 
as for Iſſues forfeited by the Teſtator, or Fine on him by 
Juſtices at Weſtminſter, Aſſiſes, Quarter-Seſhons, Commiſſioner 
— Sewers, Bankrupts or Stewards of Leets, Oc. fe 

161. 


It is true no Action lies againſt an Executor or Adminiſtre 
tor for any perſonal Wrong or Injury to the Perſon, Lands or 
Goods of another, as Treſpaſs, Battery, Falſe Impriſonment, 
Waſte, Cc. ES, 


2 Nor 
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Nor upon a Statute which gives Remedy by Debt againſt 
'he Teſtator himſelf for his Miſdemeanour, as Debt for an 
plcape, for not ſetting out Tithes, Oc. 41 Af. 15. Dyer 
my 2 Inſt. 382, 650. Off. Ex. 183. 0 


Caſe of the Crown than in the Cale of a Common Perlon ; 
for as by the Common Law the King had Remedy for 
oy Thing due to him againſt the Perſon, Land and Goods 
of his Debtor, 3 Co. 126. 2 Inſt. 19. Godb. 290. Oc. 
if his Debtor died, he might purſue Remedy againſt his 


oblige the Executor to give Security for the King's Debt be- 
Fre he adminiſtred. 2 Rol. 158. S. 2. 45. So the King 
might have Remedy againſt the Executor for Debt on ſimple 


the Crown. Co. Lit. 295. 9 Co. 86. 


$0 by the King, Account lay againſt the Executor of his 
Accountant, though not in the Caſe of a common Perſon 
for want of Privity, till the Statute 4 & 5 Anne 16. R. 11 
(o. 90. 2 Rol. 161. 


So where the Teſtator was chargeable only to the King 
3 an Intruder, Treſpaſſor for Waſte, or other Matter that 
is of Profit or Value, although not for a mere Perſonal 
Wrong. Sav. 40. 


$0 for the Duty of Priſage Wines, per 3 Inſt. 3 Bulſt. 
1. Ad. 26, 1 Rol. 135. 


And as to the Inconvenience to Executors or Adminiſtra- 
tors, in Caſe an Information be brought againſt them after 
they have paid away all their Aſſets to ſatisfy other Debts, 
it leems not greater than what in all Caſes they muſt ſubmit 
to, they mult take the beſt Care they can, not to pay Debts 
of an inferiour before thoſe of a ſuperiour Nature. 


5T It 


But the Law gives further Remedy againſt Executors in the 


Contract, for the Executor could not wage his Law againſt 


Heir or Executor. 2 Rol. Abr. 156, 162. And he might 
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It is true the King muſt be firſt ſatisfied Debts on Recor 
as Judgments, Statutes, Recognizance, and it would l. 
Devaſtavit in the Executor to pay other Debts before bid: c 
Obligations to the King, for they are of the Nature of i 8 g 
tute Staple, by Statute 33 H. 8. 30. 1 4u. 129. & 
Debts for Fines or Amercements in the King's Courts of Re. 
cord. Off. Ex. 194. 


T 


But Debts due to the King which are not of Record ſeem 
not neceſlary to be {atisfied before Debts due to other Perſons 
where there is no Notice given of the King's Debt ; as where 
Money is due to the King for Wood, Tin, Eftrays, U. 
or for Amercements in Court-Baron or other Court not of 
Record. Off. Ex. 191. 2 Rol. 159. pl. 8. S0 Debt 4 
Arrears of Rent from the King's Leſſee. Off. Ex. 19 z. Or 
due to a Perſon Attaint or Outlawed, if not found by 
Office. Off. Ex. 192. Sozif in Debt on a Bond the Defer. 
dant be Outlawed before Judgment till actual Seiſure, thi 
Debt need not be firſt paid. Salk. 8. Or if Debt be al. 
ſigned to the King. Lane 65. | — 


And by the Opinion of three Barons Judgment was g. 
ven for the King. Thompſon contra. 
He Ae ens J... tw A | 
260. Wa Jr j. 2 b. ie l= Zn of my ChEC- 
Parks 40. | 
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7 Geo. 2. In Scacc. 
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Lord Viſcount Falkland and Phipps. dt. 


cius Charles Lord Viſcount Falkland againſt Nathaniel Scorland af. 


Phipps, Butcher, as one of the Peers of Great Britain, en dal be 


for theſe Words, Go fetch your Lord out, G d D— him, Ius 
wil kil him, he is a Villain and a Villanous Rogue, and for Scandatum 
aber Words, He is a Scrub and Scoundrel, to the Damage of naten. 
$0001, Defendant pleads Not guilty. Verdict for Plaintiff. 


Damage 50 J. 


But it was inſiſted on the Trial, and reſerved for Conſidera- 
ton, that the Plaintiff ought to prove himſelf a Peer. Sed 
yn alocatur; for the Plaintiff in his Declaration gives him- 
elf that Denomination, Lord Viſcount Falkland, one of the 
Peers of Great Britain, and if he was not ſo, the Defendant 
ſhould have pleaded the Miſnomer, but by the Plea in Bar 
be admits the Plaintiff to be what he calls himſelf. 


CTION of Scandalum Magnatum brought by Lu- peers of 


2, That the Plaintiff being only a Peer of Scotland was 
not untitled to an Action of Scandalum Magnatum on the Sta- 
tute 2 R. 2. 5, unlels he had been a Peer of Parliament, 
for the Precedents of Actions of this Nature are Vocem & 


Locum in Parliamento laben. Vid. Ent. 63, 74. 


Sed non allocatur ; for by the Statute of Union 5 Anne 8. 
48. 23. All Peers of Scotland after the Union ſhall be Peers 
of 
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of Great Briton, and have Rank and Prec d 
tried, Tc. and enjoy all Privileges of wege 
Peers of England now do, or hereafter ma 
= ay 4" and _— of Sitting in the Houſ⸗ 
the Privileges depending thereon, and partic 
of Sitting upon the Trial of Peers. W 8 


— 


Cy, Ge. be 
fully as th 


Now the Statute 2 R. 2. 5. or 12 R. 2. 11 8 


confine the Remedy thereby given for ſpeaki =, 23 

Lies or other falſe Things, to Words — = New, WW ind c: 

the Peers of Parliament, but extends to falſe Wor kd OL 

other Nobles or Great Men of the Realm, and ha _ 

when the Peers of Scotland are by Act of Parliament —_ ro the 
Peers of England or Great Britain, they are Nobles of te 

Realm. There was no Viſcount at the Time of the Statu « 

2 R. 2. the firſt Viſcount being John Beaumont who , ferre 

created Viſcount 18 H. 6. yet when created Noble, Fas lower 

by a new Title, he was intitled to his Action on this — * 

_ tan 

And though ſome Precedents may add, Vocem & Locum is 69 

Parliamento haben, this is not neceſſary for the Maintenance but 

the Action, and ſeveral Precedents omit them, as Hen - 

. 200, 201. 2 Bro. 16, 

6s = 2 Bro. 16, Brownl. R. 21. 80 Vid. bs. MY füt 

Par] 

Caſe 203. Caſe of Kennet Lord Duffus. In the Fl 

Houſe of Lords. tha 

5 _ eee, eee ee the 

—— Y Stat. 1 60. 42. it was enacted, That whereas George 90 

1 _ Earl of Mariſchall, Kennet Lord Duffus, and ſeveral others thi 

— the Number of 50, did on or before 13 Nov. 1715 in 2 be 

inferiour— Traiterous Manner levy War, Cc. and are fled to avoid Re 

— 1 Tc. if they render not themſelves to one of th 
ther Terms Nis Majetty's Juſtices of the Peace on or before the laſt Day 
a > Fune 1716, every of them not rendering himſelf as 4. 

foreſaid, ſhall from the ſaid 1 3th Day of Nov. 1715 ſtand 0 

and be adjudged attainted of High Treaſon, Cc. e 

t 

T 15 My 
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16 M 17 16. Lord Duffus wrote to Sir Cyril Wyche, de- 
„% ro throw himſelf at his Majeſty's Feet, and to make a 
25 to him for that Purpoſe; and did ſo at Hamburg, 
obere Sir Oil was then reſident as a Publick Miniſter for 


the King. 


does nt » June 1716. he {et out for England by Ship from — 
* New, Id came to Hamburgh, where on the 29th Day of June he 
Yank WW , ſeiled and taken into Cuſtody about — o'Clock in the 
*gank Wi pening, and was after {ent into England, and, committed 
Nerefor to the Tower, but pardoned by King George. 

mat "mn 

of the Upon this Caſe Lord Duffus petitioned the King, who re- 
Statue WW £1: it to the Houle of Lords, that his Peerage might be al- 
'0 bed. And it was inſiſted by his Counſel at the Bar of the 
doch Houſe of Lords, that Kennet Lord Duffus his Father was not 
tatute. 


render himſelf, and coming into England for that Purpoſe, 
but was prevented by the King's Miniſter abroad, who ſeiſed 


and detained him at Hamburgh, from whence he was ready to 
8 ſet fail for England in order to render himſelf there to a 


ſultice of Peace according to the Direction of the Act of 
Parliament. 


That he had an Intention to render himſelf according to 
the Act, appears by his Application to the King's Miniſter for 
that Purpole the 1 5th of May; and accordingly he fer out 
the 2d of June 1716, in order to come to England, and was 


ge got as far as Hamburgh in his Journey, till he was ſeiſed by 
ben the King's Miniſter there; which was the ſame as if he had 
1 2 been taken into Cuſtody by the King himlelf, whereby his 
_ Render was prevented, and made impoſſible by the Act of 


the Crown, of which no Advantage ought ro be taken, 


And by Law ic was urged, it is a ſufficient Performance 
of a Condition if it be performed in Subſtance, although 
every Circumſtance is not purſued; and in this Cafe, al- 
though he could not render himſelf to a Juſtice of Peace, yet 
he had rendered himſelf to one of the King's Miniſters, and 

5 U | Was 


atzinted by this Act of Parliament, ſince he was minded to 


© —Z a — 


— 
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be — — — Gs waa, n — 


not Ship till the 2d of June, and was no farther than Han- 
burgh on the 29th of June, whence it was from the Evening 


Juſtice of Peace by ſuch a Day, it muſt be ſtrictiy complied 
with, and the Non-performance could not be diſpenſed with 


was after ſent over, and might have been tried, which wa q1 
the Deſign and End of the Act of Parliament; any e 
quently the Subſtance of the Condition required by the a8 
of Parliament being complied with, it was ſufficient to 
vent the Attainder from taking Effect. Suppoſe he had * 
dered himſelf to one lately put out of the Commiſion 
the Peace, of which he had received no Notice, would not 
the Act have been ſufficiently complied with? And man 
other Cafes might be put, where it would be extremely bak 
the Party ſhould not be excuſed, fince it would be equivalen: 
to a literal Performance of the Condition. 


Secondly, It was ſaid, that in all Caſes where the Cond: 
tion becomes impoſſible to be performed by the Act of God 
or of the Law, or by the Act of the King, or Perſon * 
whoſe Behalf the Condition was made, the Condition is dil. 

ned with, and need not be performed: And therefore i 
this Caſe, when the Lord Duffus was taken into Cultody by 
the King's Miniſter, which was the Act of the King, it waz 
impoſſible for him to come into England, and render himſck 
to a Juſtice of Peace. 


And it being objected, that his Intention to render him- 
ſelf was not very evident, ſince his Application by Letter to 
Sir Cyril Wyche at Hamburgh was the 1 5th of May, but he took 


of that Day impoſſible to come into England Time enough to 
render himſelf to a Juſtice of Peace on the laft of June, 
which was the next Day; a Witneſs was produced, who fd 
it was poſſible to come from Hamburgh to England in the 
Time, ſince it was but — Leagues, and with a good Wind 
Perſon might fail — Leagues in an Hour. 


But taking it for granted, that the Lord Duffus meant to 
render himſelf, and might come from Hamburgb to England 
Time enough, yet there being a poſitive Act of Parliament, 
which made every Perſon attaint that did not render to & 


4 ly 


— — 9 


— — 
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er Inferior Judge or Court, or by any Authority but 


conſe. 15 which made the Act of Parliament. 
e A0 | | | | 
| ng 4nd this Matter of Law was referred to the Opinion of 


he Judges preſent, who were the Chief Juſtice Eyre ard my- 
and we were of Opinion, that this was not a Compli- 


re - wich the Act of Parliament, nor could any Inferior 
man Court, if the Lord Duffus had been arraigned before them, 
ha anſtrue it ſo to be; for all he could ſay for himſelf had 


deen, that he had ſurrendered himſelf according to the Act; 
(hich Fact, if it had come to be tried, mult have been de- 
mined by a Jury, who upon this Evidence could not juſtly 


ond. ſay, that he did render himſelf to a Juſtice of Peace as the 
God Ad directs; or if they had found the Matter ſpecially, the 

| a Court could not adjudge it to be a Render according to the 
dil Tatent of the Act; for the Legiſlature may put upon an Of- 
e in fnder what Terms it pleaſes, nor can an Inferior Court hold 
hy any other Terms to be equivalent to them; that muſt be the 
Wis Ach of the Legiſlature itſelf. 


And I mentioned the Caſe M. 8 H. 4. 12. which was this: 
Sr Thomas Brooks coming to the Parliament 5 H. 4. one John 
$vage fell upon Richard Chedder his Servant, who was attend- 
ing him, and having grievouſly wounded him he fled, upon 
which de adviſamento procerum ad requifitionem communitat or- 
dinatum fuit 18 Mart in dicto Parliamento, that Proclamation 
ſhould be made at the Place where the Fact was done, and 
if Jbn Savage did not render himſelf to the Juſtice of the 
King's Bench within a Quarter of a Year after, he. ſhould be 
convicted of the Offence, and pay double Damages to the 
Party. | | 


Proclamation was made in Eaſter Term 5 H. 4. and he not 
rendering himſelf within the Time, a Capias was awarded 
againſt Savage returnable M. 6 H. 4. and he not appearing 
Chedder ſued for the double Damages; and Savage in Bar ſaid, 
that he had rendered himſelf to the King, at Pomfret within 
the Time, in the Preſence of the Biſhop of Ely then Lord 
Chancellor; and the King committed him to the Cuſtody of 
the Duke of Lancaſter Lord Steward, whereby he could — 

render 
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render himſelf to the Juſtice of the King's Bench; but 00 
Court ſaid, the Order of the Parliament could not be vari 
by any Inferior Court, therefore his Surrender of himſcl 
the King, ſince he did not render himſelf to the Jultice, : 


the Proclamation required, was of no Avail. 


Talbot Lord Chancellor, and Lord Hardwick, approved the 
Opinion, and the Lords rejected the Petition. 


ex 208. Caſe of John Pitt, Eſq; In Serjeants Im. 


2 1 CA. A 4 Ch , . 2 DP; 2 43, 2 AC 95. For e. N 5 Sf. BAR, - buen, T. 


44 1 


How far pri- A: HE Caſe referred to the Conſideration of the Judges a. 


1 ſembled at Ser jeants- Inn was thus: John Pitt was Bur. 
aſe B, geſs in Parliament for the Borough of Camelford, and 17 My 
ution 1na | 


be extended, 17 3g: the Parliament was prorogued by the King to the — 


of Fine next, and the enſuing Day, viz, 18 May, it wy 
diſſolved by Proclamation. . 


1. The firſt Queſtion was, if John Pitt was intitled to the 
Privilege after the Diſſolution? And it was agreed by all the 
Judges, that Members of Parliament have Title to the Prin. 
lege Eundo, Morando & Redeundo. Appendix to Reg. 1, A 

Writ for the Abbot of Malton againſt thoſe who had arreſted 
him in his Return home, recited, that whereas the Noble; 
in going to Parliament and ſtaying there, and returning from 
thence, Tc. A Citizen of Exeter being condemned on leverl 
Informations in the Exchequer during the Seſſions of Parla- 
ment, 17 Ed. 4. an Act was made, that he ſhould have x 
many Superſedeas's till he ſhould come hotne. Cot. Record 
704. it wes ſaid, that the Commons claim Privilege forty 
Days before and forty Days after every Seſſion; but the 
Commons never have aſcertained the Time of their Privileg. 


Although it was declared by the Chancellor upon Contul 
tation of the Lords, that Peers have only twenty Days be- 
fore and after each Seſſion, and that their Privilege com: 
mences from the Date of the Writ of Summons. 2 Lev. 72. 


4 Sy 
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3 | 

but the $% the Privilege of a Burgeſs begins but at his Election; 
e varied WP ge if be be arreſted before, he ſhall not have Privilege. 
gl 30. | 

Ice 


econd Queſtion, How long the Privilege continued? It 
vs faid, that the Lords have determined their Privilege to 
hae Continuance for twenty Days before the Beginning, and 
wenty after the Ending of the Seſſion; but the Commons 


dum forty Days. 2 Lev. 72. as before. 


But all the Judges ſeemed to think that the Commons 
ought to have a reaſonable Time before and after the Seſſion, 


ges af bur what Time was reaſonable never had been by them ex- 
Bur- y determined; yet this Arreſt ſeemed two haſty, and 
7.0 BW vichio the Time that ought to be allowed for his Return. 


The third Queſtion was, How Advantage {hall be taken of 
the Privilege? And it appeared to ſeveral, that he ought to 
plead, or at leaſt ro ſue a Writ of Privilege, before the Court 
an take Notice that he is intitled to it. But after Conſi- 
ration, it was agreed by ten Judges, that although a Wrir 


Privi of Privilege was more proper before Stat. 12 & 13 V. z. z. 
+ A ret after this Statute no Plea of Privilege could be well 
"x a pleaded, for ſuch Plea concludes Si curia cognoſcere velit. 

Oles 


of Action againſt any of the Knights, Citizens or Burgeſſes, 
or other Perſon intitled to Privilege of Parliament, he may 
proſecute, Oc. by Summons and Diſtreſs infinite, or by Ori- 
gnal Bill and Summons, as Attachment and Diſtreſs infi- 
mte, Cc. provided the Act extend not to ſubject the Perſon 
of any intitled to Privilege of Parliament to be arreſted du- 
ring the Time of Privilege; and therefore no Plea can be to 
the Suit, but only to the Manner of Proceeding ; but a Plea 
Vas never known to Proceſs, for Irregularity of the Procels is 
aded by Appearance of the Party, and each Plea ſhall go to 


the * or Action as to a Bill or Plaint; but the Bill here 
5 well, 


FX And 


But by this Act it was enacted, that if any have Cauſe 


— 
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AY 


And therefore being only an Irregularity againſt (1; 
(which is a publick Act x. . k 
fon intitled, Oc. be arreſted during Time of Privile 9 7 
ſeems reaſonable that it ſhall be remedied by the e 
Motion, and due Proof of the Fact by Affidavit, as if one 
reſted the Servant of an Ambaſſador contrary to the — 
7 Anne, or upon a Sunday againſt the Statute 29 Car, or . 
other Caſes of Privilege, as when a Juror or Witneſs, or th 
Plaintiff himſelf be arreſted in going to, or returning fron 
the Court, which are all diſcharged upon Motion; and 
Lord Hardwick Chief Juſtice, Writ of Privilege was not ler 
uſual, only where Privilege was pleaded. 


Gaz 20; Dame Dorothy Blunt and Faphet Cru 
and Thomas Hawkins. Before the De. 
legates. 13 


Where Par- IN Appeal to Delegates the Caſe was, That John H- 


ſatisfied with kins made his Will in Favour of Appellant his Niece 
. a and after made another Will, as pretended, in Favour df 
in actis erdi- Faphet Crook and Thomas Hawkins, and a Libel was exhs 
— "ag bited . to diſcover the fraudulent Contrivances of Crook to ob- 


Allegations, tain the laſt, and to ſet it aſide and eſtabliſh the firſt Will 


— — Crook made evaſive and inſuſficient Anſwer, to which Exc 


brought un- tions were taken, but over-ruled by the Judge of Prerogatire 
der the Con- = 
ideration of Court, and thereon an Appeal to the Delegates. 


the Conde- | 
m_ The Delegates reverſe the former Decree, and retain the 
Cauſe, and order Crook to anſwer de novo, who puts in ano- 
ther evaſive Anſwer, upon which the Appellant, before Sight 
of any Depoſitions, gives in further Allegations to explain 
Facts Crook had not clearly anſwered, and containing Fatt 
diſcovered pending the Suit, In Trinity Term theſe Allegations 
were rejected by two of the Delegates at Doctors- Commons, on 
which the Appellant applied that the Matter be reheard before 


all the Delegates. | 
1 But 


n 


. 


bis A9 pat it was objected, that no ſuch Rehearing was ever al- 
no ber. baed; that the Delegates are all in equal Authority, and 
lege) : deir Meeting at Doctors. commons makes as much a Seſſion as 
t upon . $erjcants- 19m, and the other Delegates might have been 
One r. preſent if they had pleaſed. That by the Commiſſion the 
Statue WW Pelegates areauthoriſed ſo that in actis ordinariis duo, in ſen- 
or h ind defnitivd quinque concurrant, ſo that the Determination 
or the y two in this Matter, which is an Ordinary Act, is final and 
g from concluſive. 

ind by 


On the other Side it was inſiſted, and ſo determined by 
the Delegates, that admitting generally two of the Delegates 
may ſettle the Allegations, upon which the Proofs in the 
Caule may be taken, and this may be well, if all the Parties 
xquieſce in what they think proper; but if the Parties are 


te to make them intire Judges of the Cauſe ; for if they re- 
jected all the Allegations one Side thought moſt material, the 
other Delegates could have no other Evidence before them, on 
which they could form a Judgment, but ſuch as the two De- 
kgates admitted. N 


It ſeems fitting therefore, that where the Parties are diſſa- 
tified with what the two Delegates have done, the Matter 
may be brought under the Conſideration of the Condele- 
gates, which is not to bring an Appeal or Writ of Error on 
their Judgment, as is infinuated, before others that are but 
co-ordinate in Authority with them; but it may be better 

compared to a Court's reviewing or reconſidering the Act of 
one of themſelves, or their own Act, as where Matters of 
Order or Regularity are ſettled by a Judge at his Chamber, 
or in Court, when but one or two there, it is frequent to 
draw it into Examination again, when the Court is full ; and 
this may be more proper, where Allegations are admitted, 
than when rejected improperly. | 


dillatisfed with it, it will be hard to bind them down to 
what two ſhall determine, which would in its Conſequences 
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Caſe 206. Ruſhworth and Maſon and others, Inbali. 
tants of Coventry. Before the Delegates, 


Where Ar- N Appeal to the Delegates, the Caſe appeared to 
— =() r 


Court are the Mayor and Common Council of Coventry to be 

oll. Parties Uſher of the Grammar School at Coventry ; but it being te 

may object quired by Canon 77. made Anno 1603, that none teach 

at. School without Licence from the Biſhop of his Dioceſe, 
3 Oct. 1733, a Caveat was entered with the Regiſter of the 
Biſhop againſt his obtaining ſuch Licence, * 


2 3 Oct. the Caveator, he that entered the Caveat, was called 
to know what he had to object againſt the Granting ſuch 
Licence, and the Proctors on each Side exhibited their Proxies 
in the Conſiſtory Court of the Biſhop of Litchfield and G- 
ventry. Hand for Ruſhworth the Appellant, Fletcher for George 
Maſon, Nath. Alfop and IV. Grove, three Inhabitants of Coven 
try, who prayed Time to exhibit Articles, and a Day is ak 
ſigned for that Purpoſe. 


Oct. 26. Articles exhibited, but no Title or Head to thew 
and no Prayer annex'd, | | 


6 Nov. Hand prays Articles to be diſmiſſed, and Day i 
given to conſider them. | | 


20 Nov. 


4 


* 
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. 
5 Now. four of the ſixteen Articles admitted. + 
u The Third, for ſoliciting the Chaſtity of a Woman. 


The 10th, That he -was paſſionate and pulled- his Mether 
ut of Bed. | | 5 


The 11th, That he beat his Wife inhumanly after the Sa- 
qament, Vc. 


N fue 12th, That being Vicar of Filongly he beat his Ser- 

EEE vant, Oc. | | ; 

Abi | 

es And the 13th Article, which was for exacting Subſcriptions, 
and abuſing his Pariſhioners by ill Language, Threats, Stri- 

tos king, Cc. ordered to be reformed. 

wy 4th Dec. 19, Additional Articles given in, which were ad- 

m. mitted 11th Dec. ; | | 

| | als - | . 

= Upon this Ruſhworth appeals to the Court of the Arches 

1 in querela nullitatit, for the four Articles admitted, and prays 


that the 1 3th which was ordered to be reformed ſhould be 
29th April 17 34, Appeal conſidered and adjourned. 


0 7th May Dr. Betteſworth Dean of the Arches, rejects the 
” Oerela nullitatis, orders the Head or Title of the Articles 
ed to be reformed, and the Prayer to be extended, and the 1 3th 


to be farther reformed. 


From this Sentence of the Dean of the Arches the Ap- 
peil is now to the Delegates. | 


It was infiſted for che Appellant by Serjeant Birch, Doctor 
andrew and Doctor — : 


, 


12 1. That 
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Party's being licenced to teach School as an Uſher, 
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1. That Maſon, Alſop and Grove, being Inhabirax, , 
ventry are no proper Perſons to complain of Ad IC 
the Corporate Body, for they are concluded by their D. 
termination, otherwiſe a Minority may defeat an Ad f 


the Majority. 


2. That it was improper to, proceed in this Manner fs 
upon the Caveator's being ſummoned to ſhew what ObjeRicn 
he had againſt the Biſhop's giving a Licence, they ſhould har 
3 in a ſummary Way not by Way of Libel ay 
Articl ] | | {LCL inne 


3- That on the Appeal the Court could not reform the 
Head of the Articles, which is to make a new Cauſe," ng 
extend the Prayer, which is to vary intirely the Nature d but 
the Proceeding ; the Proceeding was in a Criminal Way, | his © 
is now altered to a Civil Cauſe. 


J. That if this could be done, it could not 
for the Admiſſion of the Articies. | 


be after Sentend 


5- That the Articles are foreign to the Matter complained 
of, which charge him with Miſdemeanours in his Spiritul 
Function of Vicar, when the Matter was only whether le 
ſhould have a Licence to teach School. e 


6. It is not too late to inſiſt on this Matter, for wo ſay 
there was a Nullity in the Proceeding, which may be ob- 
jected at any Time after an Appeal allowed, and after thirty 
Years, Tc. | LO ee 


And all the Articles and Proceedings from the beginnin 
were declared to be Null, and the Parties might object be- 
low originally, if they had any Thing to object againſt the 


Frs gi Ff 
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Rs > Tillian 
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Es William Limbery and Samuel Maſon and C... os 
rb. Hen. Hye. Before the Delegates x. -- 
| A . . —. 2312, 


' U ON a Commiſſion of Review after an Appeal to the a wil fut- 


Delegates where the Sentence below was affirmed, fe" ©, 


che Caſe appeared to be this Samuels, Maſon made his Will nal Efate 


| ad 2 1729 marked Letter A. whereby he deviſed int d 
— = . Perſonal Eſtate, and made Maſon 9 Limbery you l _ 
l and his Executors, and made a Duplicate of it marked B. which former will, 
7 he left with Limbery one of his Executors, and left likewiſe a whereby the 
1: 5 Letter with hum, ſhew ing where his P erſonal Eſtate Was. dev _ ac- 
— July 1730, Mr. Maſon told Hyde he had made his Will, 1 
e of but not to his Mind, but he would make a new one, and 


his Son Executor, if he would accept of it 


tug 1730, Mir. Hyde telling him he had ſpoke to his Son, 
' who would accept to be Executor, he faid he would then go 
about it as ſoon as he could. a 


The Part of his former Will in his own Cuſtody marked A. 
he obliterates in many Places and many Lines together, and 
makes Interlineations with his own Hand, but- did not tear off 
his Seal or otherwiſe cancel it, but ſoon wrote over the Pa- 
per C. D. E. with his own Hand, which was in the Main 
agreeable to the Paper 4. ſo blotted and interlined, but not 
exadly agreeable, there being ſome Additions and Alterations 
to what he had there interlined, and 2 5 Sept. 1730 told Hyde 
he had wrote his Will with his own Hand, and when he had 
finiſh'd it would ſhew it him, but never did ſhew it him; 
dying the 2d of Oct. 1730, and leaving Paper C. D. E. in 
loole Sheets without being Signed or Sealed by him, and had 
began a Paper F. G. which ſeems as if intended to be a Du- 
plicate of C. D. E. and under the Paper C. D. E. was wrote 
by him in Witneſs whereof 1 have hereto and 4 Duplicate 
thereof ſet my Hand and Seal, though no Hand or Seal was pur, 
nor Duplicate wrote. 

On 
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On this Caſe two Points were made. 


I, Whether the Paper C. D. E. was a good Wi . 

as to the Perſonal Eſtate. | ll a lag 
Fo If not a Will ſufficient to paſs the Perſonal Eſtate 1 

it amounted to a good Revocation of the firſt Will, o tn 

he died Inteſtate. 


And it was inſiſted, that it was a good Will of the Perſond 


Eſtate, which needs not the ſame Solemnities that are requ = 
ſite to a Will of Land, it need not be Sealed, it needs 19 
Witneſſes, if the Teſtator write it for his Will it is ſuffi. 901 
ent. In the Caſe of Morlich and Pollet, Anno 17 11, May \ Wil 
Pollet ſent for a Perſon to make her Will, gave him 1» b ex: 
ſtructions to do ſo, when he had wrote it he read it to her, WW tied t 
ſhe approved it, declared it to be her laſt Will, ſent for Wir. rerſor 
neſſes to ſee her execute it, figned and ſealed was written, 
but ſhe died before any other Execution, yet it was held  * Ar 
good Will, for though the firſt Sentence for it was reverſed fand 
upon an Appeal, yet it was afterwards affirmed before the 30 
„ 1 4 | more 
2 Was \ 
So in the Caſe of Wright and Walthoe, three Teſtamentary 
Schedules, whereof one was without Date, the Second wa T 
wrote in Witneſs, but no Witneſs, the Third concluded ab- 6/4 
ruptly, yet being wrote by Richard Helman, they were deck hon 
red to be his Will March 1710. coul 
, | . | g fie 
So in the Caſe of Loveday and Claridge 1730, Loved in. revc 
tending to make his Will, pulled a Paper out of his Pocket, vok 
wrote down {ome Things with Ink, ſome with a Penal, Sole 
and though it had no Concluſion, but appeared to be a 
Draught he intended after to finiſh, for it was not figned, 
but had at the End a Calculation of his Effects, an Account by 
of his Tea-table, and an Order to pay to Sir—Hankey a Div bf 


dend of Stocks, yet it was held a Will. 


80 
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. 


& in a Caſe, where the Teſtator gave Inſtructions to 
make bis Will of his real and perſonal Eſtate, and when it 
brought to him he made ſeveral Alterations, and then 
5 the whole over as altered with his own Hand; this 
cond in his Study, though not ſigned or ſealed, was held a 


lar, i Wd will. Ir is true, the firſt Sentence was, that he died 
lo tha en but that was reverſed by the Delegates 18 July 


1704. 


erfond And in Sid. 304. a Will was held good, although in looſe 
requs WW Ses. | 

ds no N Sinne 

uſt; o in the Caſe of Brown and Heath and Pocklington, 1721. 
May WW will of real and perſonal Eſtate was prepared in Order to 
n I be executed, though ſeveral ' Blanks in it, and the Teſtator 
o her, lied before Execution; yet it was held a good Will for the 
Vit perſonal Eſtate. | 

Uten, | | 
ld 2 And though more was intended to be done, yet it ſhall 
5 tand good for what is done; as in Butler and Baker's Caſe, 


; @, If a Will be Part writ in the Teſtators Life, though 
more was intended to be written, it ſhall be good as far as 


Was Writ, 


Then as to the ſecond Point, it was inſiſted, that this Paper 
CD. E. whether a ſubſiſting Will or not, was a Revoca- 
ton of the former Will 4. If it was a good Will, there 
could be no Doubt but it was a Revocation ; but if not ſuf- 
fcient to ſubſtantiate the Deviſe, yet it might be ſufficient to 
revoke the former. A teſtamentary Will is ſufficient to re- 
roke a Will ſolemnly executed, though it hath not the like 
Sdlemnities. Vinius, I. 2. tit. 17. S. 7. fo. 379, 380. 


By the Statute 29 Car. 2. A former Will may be revoked 
by an Obliteration made by the Teſtator himſelf ; and this is 
lo; the Teftator obliterated that Part 4. and the Cancelling 
of one Part is a Cancelling of the Duplicate; ſo it was held 
n Sir Edward Seymour's Caſe, who died 18 Feb, 1708. a little 
before his Death he ſent for his Will out of his Scrutore in 
s Z | the 


* 
5 
— rm mented . ̃——I. ²⅛˙ö—³——̃—Eͤ . - 
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the Preſence of ſeveral Perſons, cancelled it, and ſaid, 1 
cel my Will, and deſired them to bear Witneſs of it; 2d fh 


next Day told his Phyſician, he was hot in his Bod 
at his * and c was looked upon as a 7 Dinka, G J 
celling the other Duplicate that he had not by him, 
80 7 
But on the other Side it was argued, that the p | 
C D. E. in this Caſe did not amount to a Will ſuffcier 80 U 
give the perſonal Eſtate, nor did it amount to a Revocaiyy 
of the former Will. An 
| | | ame! 
It was agreed, that in Caſe the Will marked 4. had ben une 
compleatly cancelled, the Duplicate had been thereby like. 12, 2 
wiſe revoked. 
It 
It was agreed by moſt, that the Paper C. D. E. might hay WW vhic! 
amounted to a good Will of the perſonal Eſtate, if there hy Wills 
been no former Will (although Judge Page, one of the De, Lind 
gates, doubted of that), But the Matter now to be conf. 
dered was, whether this Paper, not being a compleat Will o 8 
paſs his Eſtate, as it was intended to be, ſhould amount to; 2W 
' Revocation of his former Will, which was compleatly ere ſec! 
cuted. And it was ſaid, that upon all the Circumſtance yet 
of the Cale, it did not appear to be the Intention of the Te. Was 
ſtator to die Inteſtate; but being willing to make ſome Alte. ed | 
rations of his former Will, he was preparing the Draught of met 
another; but it ought not to be preſumed the firſt was de- 29 
ſigned by him totally to ceaſe, till his other was finiſhed, 79 


There is no Doubt but the Teſtator by any Writing direct) 
deſigned for that Purpoſe, and executed as the Statute 29 
Car. 2. directs, or by any Cancelling, Obliteration, Nc. defigned 
merely to diſannul the former Will, might have revoked it 
without more, but he deſigns to do it by a new Will; and 
unleſs ſuch Writing be effectual to operate as a Will, it ſhall 
not amount to a Revocation. | 


And this was agreeable to the Rules of the Civil Lav, # 
well as to the Reſolutions at Common Law made ſince the Sta- 
tute of Frauds. In the Civil Law the Rule is laid down, Tin 


I privs 
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eſt, L. 2. F. 


— rofl amentus rumpitur cum poſterius perfectum 
ur irrit' fact Teſtament”. 


So Swinburn. 


And Domat. 2 part, I. 3. 39. S. 5. Article 3. A firſt Te- 
ſument made in due Form cannot be annulled by a ſecond, 
unleſs the ſame be likewiſe made in due Form. Vide Art. 


I2, 21. 


It is true a Will may be revoked by a Military Will, 
which requires not the Solemnity in the Execution that other 
Wills have, but is executed in ſuch due Form as ſuch a 
Kind of Will requires. SEE | 1 


$ at Common Law in the Cafe of Baleſton and Speak, 
2 . & M. it was Reſolved that Anne Speak having made a, 
ſecond Will, and figned it in the Preſence of three Witneſſes, 
yet they not having atteſted it in her Preſence, whereby it 
was not a Will ſufficient to diſpoſe her Real Eſtate, as intend- 
ed by her, it was not a ſufficient Writing to revoke her for- 
mer Will, although it had all that was required by Statute 
29 Car. 2. to a writing of the Revocation of a Will. Show. 
79, Carth. 80. 


So in the Caſe of Hyde and Hyde, 6 Anne, Equi. Ca. 409. 
Where a Man having made and duly executed a Will of his 
Real and Perſonal Eſtate, had a Mind to change a Truſtee, 
and make ſome Alterations, and for that Intent ſent for a Scri- 
ener, gave him Inſtructions for a new Will, who drew up 
another Will purſuant to them, read it over to the Teſtator, 
it was approved and ſigned by him, and then he took the old 
Will out of his Pocket, tore the Seal off from eight Sheets 
of it, but before he had torn off the Seal from the ↄth and 
laſt Sheet, the Scrivener aſked what he did, the ſecond was not 
yet perfected, and he died before it was ſo. And it was held 

that 


| 
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29 Car. 2. and conſequently not ſufficient to paſs hi "7 
Eſtate, was no Revocatiun of the former Will, and — 
the Seals were torn off from eight of the Sheets of the 10 
Will, in order to cancel it, yet that not being done with 
the Intent of cancelling, unleſs the ſecond Will waz 9000 
ſhould not amount to a Cancelling. 


It is true the Eccleſiaſtical Court allowed the ſecond Wit 
to be good for the Perſonal Eftate, which the Chancellor coul 
not controul. 


So in the Caſe of Onyon and Tryers, H. 1716, Eg. Ca. 408, 
2 Vern. 741. Teſtator having a Mind to alter the Truſts: 
to his former Will, ordered it to be wrote over, Signs it in 
Preſence of three Witneſſes, then tears Seal from forme; 
Will, but the ſecond not being atteſted in his Preſence, i 
was held no Revocation, Wn TEE 


The Caſe of Burſtit and Burkit, 2 Vern. 498. is to the 
ſame Effect; and all the Delegates but one concurred in that 
5 whereby the Sentence of former Delegates ws 

iirmed, | | 


— 4 


— ** * * 


„ 3 
Term. Sanct. Mich. 


8 Geo. 2. In Scacc. 


— 


— 


Makepiece and John Leech Fletcher, and ce 255. 


others. 


Jectment on the Demiſe of John Lees and Geo. Ridings Entry tolled 
1 July 4 Geo. 2. and upon another Demiſe of Tho. I. Hu. 
lingworth. Upon Not guilty a ſpecial Verdict was chim. 

bound to the following Effect: Robert Weild being ſeiſed in Fee 

of the Lands in Queſtion, by Indenture 1 Nov. 6 Car. 1. 

in Conſideration of his Affection to his two Daughters, Anne 

and Mary, and to the Intent that his Tenements ſhould de- 

ſcend to them, and continue in his Blood and Progeny, co- 

renanted to ſtand ſeiſed to the Uſe of himſelf for Life, and 

after his Deceaſe, to the Uſe of the Heirs Male of his Body 

and in Default of ſuch Iſſue, to the Uſe of Mary his younger 

Daughter, and the Iſſue of her Body, for the Term of 

ninety-nine Years, from the Time of the Death of the ſaid 

Robert Weild; and in Default of ſuch Iſſue, and at the End 

of ſuch Term, to the Uſe of Anne his eldeſt Daughter, and 

the Iſlue of her Body; and in Default of ſuch Iſſue, to the 

Ule of Helen his other Daughter, and the Iſſue of her Body; 

and in Default, &c. to the Uſe of the Heirs Male of John 

Weild his Brother; and in Default, Wc. to the Uſe of his 

Siſters Ex. Hall and Mary Woolmer, and the Iſſues of their 

bodies; and in Default, Tc. to the Uſe of his right Heirs. 


6 A Afterwards 
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lingworth, who at their Death left Rob. Illingworth their eldef 


Afterwards Rob. Weild by his Will 9 Nov. 16 30. deviſe 
that his ſaid. Tenements ſhould be left and diſpoſed to ſug 
Uſes, Intents and Purpoſes, as he had limited by the fa 
Indenture of the iſt of Nov. 1630. and died 13 April 164, 
without Iſſue Male, but left his ſaid three Daughter, > 0 
Mary and Helen. 


21 Sept. 1641. Anne the eldeſt Daughter married Thy, . 


Son and Heir, who had Tho. Illingworth his Son and Her 
who is one of the Leſſors, and died 11 Oct. 1699. ; 


14 April 1631. after the Death of the Teſtator, May jj 
younger Daughter entered, and married 7ohn Sandford 19 fl. 
1646, and died 7 Nov. 1667. leaving John Sandford her gn 
and Heir, who afterwards entered and was ſeiſed, and dur 
his Seiſin Robert Illingworth, Father of Tho. Illingworth the 
Leſſor, after the Death of Aue and her Husband, by bis 
Deed of the 13th of Oct. 1683, releaſed all his Right and 
Eſtate in the Premiſſes to the ſaid Fohn Sandford and hi 


Heirs. | 


5 May 1717. John Sandford the Son died, having Iſe 
John and other Iſſues, and John his Son and Heir entered and 
was ſeiſed, and by Indenture 16 & 17 Sept. 17 10. leaſed and 
relealed to John Lees the Defendant and his Heirs, upon 
which Tho. Mlingworth the Leſſor 1 5 April 17 30. entered, and 
demiſed to the Plaintiff; whereupon John Lees, and the other 
Defendants by his Direction, entered and ouſted him. But 
whether they are guilty, or not, is ſubmitted to the Court, 


And it was inſiſted, that by the Indenture of 1 Nm. 
6 Car. 1. Anne the eldeſt Daughter was Tenant in Tail after 
the Term of ninety-nine Years given to Mary was expired, 
(which expired 13 April 17 30.) and therefore upon the 15th 
of April 1730. Tho. Wllingworth the Leſſor might well enter, 
as Iſſue of the Body of the ſaid Anne, and make the Leale 
to the Plaintiff, 


5 lt 


—— 
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der Tr was admitted, that by Conveyance at Common Law a 
_ Ne to 4. and the Iſſues of his Body does not make 


4 a Tenant in Tail, that the Word Heirs is neceſſary to 
make an Eſtate of Inheritance ; otherwiſe where a Limita- 
don is by Way of a Ule, and therefore it is ſaid 1 Co. 100. b. 
That if a Man has by Bargain and Sale conveyed his Lands 
&r Monies paid to another before the Statute 27 H. 8. the 
Bargainee ſhould have a Fee-ſimple without thoſe Words 
bis Heirs, which was warranted by the Caſes there cited, and 
in the Caſe of Leigh and Brace, Carth. 383. 5 Mod. 266. 
r was reſolved that a Conveyance by Way of Uſe ſhall be 
always conſtrued as a Will according to the Intention of the 
Parties, and ſhall not be confined to the ſtrict Rules of Con- 


makes Feoffment to the Uſe of himſelf for Life, and after- 
wards to the Uſe of Thomas Brace and his Heirs for ever, 


110 and it Thomas dies without Iſſue of his Body, to the Uſe of 
tis his Right Heirs, it was reſolved (as before it was in Common 
2nd Pleas, 2 . & M. in a Cale upon Ejectment there) that 


Thomas had only an Eſtate-Tail. 


2. It was inſiſted, That if Anne had not an Eſtate-Tail 
by the Deed ſhe woufd have it by the Will of Robert Weild, 


and who deviſed that his Lands and Tenements ſhould be diſ- 
nd poſed to ſuch Uſes as he had limited and appointed by the 
on laid Deed indented, dated 6 Nov. 1630, and this amounts to 
nd WF 2 Diſpoſition of the Lands to the Uſes in the Deed which is 


as much as if the Uſes were mentioned in his Will; and if 
Devile was to Anne and the Iſſues of her Body, without doubt 
it would be an Eſtate-Tail in Anne; as where a Man deviſeth, 
I Wil my younger Children not married ſhall have ſuch ſeveral 
Annuities, as be expreſſed in ſeveral Writings figned and ſealed by 
me, according to the true Meaning of the ſaid Writings ; it 
was reſolved, That the Will deviſing ſuch Rents as are men- 
tioned in ſuch Writings was a good Deviſe of the Rents. 80 
Salk. 225. Show. 350. Where a Man having by Deed 
agreed to levy a Fine to ſuch Uſes, and after by his Will 
before a Fine levied, deviſeth all his Lands granted by his 
&ttlement, and all Eſtates, to his Son according to the 
Deed ; 


FFC 


yeyances at Common Law; and therefore where Waker Brace 
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to Anne by the Deed, but only for Life, for the Word Hein 


Deed ; it was agreed that the Lands paſs to the Son to th 
Uſes in the Deed. 


But it was argued econtra, That no Eſtate- Tail was Piven 
is neceſſary to make an Eſtate of Inheritance in Gifts in Tail 
as well as in Feoffments and Grants. Co. Lit. 20. 4. 2 

334. 1 Rol. 837. And the Caſes cited do not contradid 
it, for the Caſe cited 1 Co. 100. b. was before the Statue 
27 H. 8. And the Cale of Leigh and Brace makes the 
{ame Conſtruction of the Word Heirs in the Charter df 
Feoffment, as would be made in a Will, where the Word Ray 
was explained by the ſubſequent Words for Default of If» 
of his Body, to be underſtood of the Heirs of his Body, 
and not of his Heirs generally. 


And if by the Deed Anne did not take an Eſtate- Tail, ſhe 
could not take it by the Will, for the Teſtator deviſeth no. 
thing that was not granted by the Deed, nor limits ng 
new Ule or Eſtate, only that which was limited by the Deel, 
and therefore it Anne by the Deed took only an Eſtate fir 
Life, ſhe ſhall not take a greater Eſtate by the Devil. 
It is true, where a Deed is not effectual, and afterwards the 
Teſtator by his Will deviſes to the Uſes of the Deed, the 
Eſtate may paſs by the Will, though it ſhall not paſs by 
the Deed, as if the Will deviſe with Reference to a Feof- 
ment where no Livery was, or to a Bargain and Sale 
where no Inrollment was, or to a Deed by which a Fine 
is agreed to be levied to ſuch Uſes, and no Fine is levied, 
there the Eſtate paſſes by the Will, which has Reference to 
the Deed (as the Cale was Salk. 225.) although it could not 
otherwiſe pals, but no other Eſtate ſhall paſs, only ſuch a 
would pals, if Livery or Inrollment had been made, or 2 
Fine levied, | 


But if Anne was Tenant in Tail, Thomas Ilingworth the 
Leſſor had no Title of Entry, for it is found by Verdi, 
that John Sandford after the Death of his Father and Mo- 
ther entered, and was ſeiſed of the Tenements, and it 1s 


not found that he was Executor, therefore it ſhall be * 
28 e 
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to the ninety-nine Years, his Entry not being as Executor or Admi- 
ultrator, was a Diſſeiſin; and when he after, wiz. 15 May 
1717. died ſeiſed, and a Deſcent was caſt upon his Son and 


| Ben Heir, who continued five Years in Poſſeſſion, without Entr 
they, ir Claim by Robert Illingworth, or Tho. Illingworth the Leſſor, 
n Tai, he Entry of the Leſſor was tolled by Statute 32 H. 8, and by 
Oy Conſequence before Recovery by a Formedon he could not 
_ make a Demiſe, upon which an Ejectment might be main- 
Ute | 

* tuned, 

* and in Hillary Term following it was argued by Serjeant 
In 5 Cpple, that the Eſtate limited to Helen by Indenture 


6 Nov. 6 Car. not being to commence till the Death of Anne 
without Iſſue, the Eſtate was in the Interim in the Teſtator, 
and he by his Will could make to Anne an Eftate-Tail, altho 
by the Deed ſhe had only an Eſtate for Life. But it was an- 


be ſwered, that the Will does not give other Eſtate, or limit 
10 other Uſes, only that which was limited by the Deed, and if 
be Robert Weild had the Eſtate in the Interim (he had it only as a 
c 1 Uſe, and not to diſpoſe of) which deſcended to his Heir, 


and the three Daughters being his Heir, the Part of Aun⸗ 
palled by the Leaſe and Releaſe made by Rob. 1/lingworth the 
Father to the Leſſor. 


And all the Court agreed, that Anne had not an Eſtate- 


Tail but for Life only; and that if ſhe had, the Entry of 
Tho. Illingworth was barred by Deſcent and Nor- claim. 


6 B 8 


he was not; and his Mother Mary having only 1 
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aſe 20g. Naiſp and Eaſt- India Company. In Scace 


Not reaſon- ILL in Equity againſt Eaſt-India Company to a. 
— count for 20000 J. and Intereſt e their 
back which Hands by the Plaintiff's Wife. And the Caſe yy 
. Y peared to be this : Fg | 

curity to any | | 

de Perfn The Plaintiff was appointed Supra: Cargo to four Ships d 
pad ® POET the Company bound for China; and by Articles between hin 
Authority to and the Company dated 6 Nov. 1729, the Company was t 

e It, 


allow him 2 5 per Cent. per Month of the Freight, c. to 
low him an Adventure of 2000 J. and to carry out any Sum 
not exceeding 2001, for his own Uſe. L 


By the {ame Articles Naiſh covenanted to be faithful to the 
Company, and perform the Truſt repoſed in him, to invel 
their Treaſure in Goods, c. to keep true Books of Accounts 
and true Journals, not to charge for Goods that he bought 
more than he paid, nor to {et down for Goods that he 

Told leſs Prices than he ſold them at, not to load or bring home 
any Gold in his own Name, or in the Name of any other at 
any Time during the Voyage, Tc. 


That in 1731. by order of the Company which ſent out 
other Ships, Naiſh then in China was continued in their Service 
as Supra · Cargo. 


[ Nat 


tit 


— 
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Naiſh before his Voyage made a general Letter of Attor- 
"ey to his Wife, dated 20 Nov. 1729. giving her Authority 
3 ſue for, and diſcharge Debts, to ſettle Accounts, 


y and disburſe whatever Sums ſhe ſhould think proper, and 
b erery Thing for him that he himſelf if preſent could 


do, Vc. 


Nuſb when in China ſends home 300 Pieces of Gold, as 
appears by his own Letter dated at Canton 10 Dec. 1730. di- 
ed to Captain Digby Dent, to take them on board, and 
aelrer them at Erith; and theinext Day, as by Letter 1 1 Dec. 
1730. ſends 64 Pieces of Gold more. | 


6 July 1731+ Mrs. Naiſh receives this Gold of Captain Dent, 
prout her Receipt. 


14 Fuly 1731. Mr. Arbuthnot, who was another Supra- 
largo, and was with Mr. Naiſb at Canton in China, gives In- 
formation to a Committee of the Directors of the Eaſt-India 
Company in Writing, that Mr. Naiſh had acted contrary to 
his Truſt and Duty, and ſet down greater Prices for the Tea 
and Coffee he bought than what he gave, Nc. He exhibited 
a Diary of his Proceedings under his Hand, ſaid he could 
ſwear, that all he informed was true, but could make no 
Proof of them. 


Upon this the Court of Directors took Time to conſider, 
and having likewiſe been informed of the Gold brought over 
on 13 Aug. 1731. the Court came to ſeveral Reſolutions. 


1. That it appeared, Mr. Naiſh had carried out great Quan- 
tities of Silver, and had ſent home great Quantities of Gold. 


2. That he had broken his Truſt, violated his Covenants 
with the Company, Cc. | 


3- That an Information ſhould be filed againſt him, and a 


Hill in Chancery, Cc. 


4. That 
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vent it, and talked with Sir Matthew Decker tha Chairman; 


ford conſulted how it mult be done, and ſaid ſhe muſt write 


Solicitor, approved by Sir Matthew Decker, and by his Advice 


—̃ 8... 


4. That the Chairman, Sir Matthew Decker, ſhould be: daumen 
queſted to take ſuch Meaſures as he ſhould think Gi . 
cure his unlicenſed Goods, and bring his Perſon to Juſtice 


After theſe Reſolutions taken, it was diſcourſed about th 


Eaſi-India Houſe, that a Ship was to be ſent to the Cape, d 19 1 
St. Helena, to ſeiſe the Effects of Naiſh on board the ; Gold b 
pany's Ships, and bring him Priſoner to England, to auſpe 
his Miſmanagement in the Company's Service. 173 
ner. Lloyd ſays to Int. 4. It was agreed in the Court of D. Jub 
rectors to do ſo. Hall to Int. 4. That the Court threatened, WW dl p 
and were come to a Reſolution to ſend a Ship to ſeiſe his un. 
licenced Goods, and arreſt him and bring him by Force t 78 
Eng land, "OLA | | pany | 
Woodford, who was Solicitor to the Company, ſpeaks ty 22 
Hall as a Friend of Naiſh, asks what his Wife intended to d Or 
to prevent a Ship's being ſent to ſeiſe her Husband ; if ſhe was 
took no Care in the Affair, it would be ſent ; Hall ſaid, i whicl 


he would have him, he would ſpeak to her ; Woodford replied, 
not from me, but as a Friend of her Husband you may tel 
her. Hall tells Governor Harriſon, who was a Friend d 
Naiſh, this Diſcourſe ; he bids him tell the Wife; ſhe in Com- 
cern and Terror on this News for her Husband's Life, who 
was a Man of Spirit, ſaid, ſhe would do any Thing to pre 


who ſaid, the only Way to prevent it was to depoſit a Sun 
of Money ; and on ſeveral Meetings, and Propoſals of 10, 12, 
150001. ſaid nothing leſs than 20000 l. would do; Word: 


a Letter to the Company, and offer the. Depoſit; a Letter 
was drawn by Governor Harriſon, altered by Mr. Barnard her 


ſhewn to Woodford, who made ſeveral Alterations, but (i 
Sir Matthew ſaid) it was as well before, but Woodford mult be 
pleaſed. The Letter thus ſettled, and offering a Depoſit af 
20000 J. was ſent 29 Sept. 1731. the Propoſals accepted by 
the Company, and the 200001. after paid in to them at three 

I Payments, 


De Ti = Paſch. 8 Geo. 7 i 


nents, 5 Oct. 19 Oct. 17 Nov. 1731. but as Hall believes 

= reluctance, and from her Apprehenſions of the Threats 

7 Reſolutions of the Company to ſend ſuch rap Nec. and 
0 


Court of Directors reſolved Mr. Naiſh 


mY a9 uld have 
ee Liberty to come to England as propoſed. | 
Ut the FAY | 
be, ig May 17 32. Information was filed againſt Najfh for the 
Cons Gold by him ſent ever. | 
mſper x 
1732+ Arbuthnot died. 

f D. Juh 1732. Mr. Naiſh returned to England, declared he was 
ened, well pleaſed with what his Wife had done. 


7 Sept. 173 3. Mr. Naiſh by Letter to the Eaſt-India Com- 
any demands the 20000 J. by his Wife depoſited, as made 
by her without Authority. 


On Trial of the Information for the Gold, Verdict 
was againſt Naiſb for 26864 J. but found the Caſe ſpecially, 
which is not yet determined, nor brought on to be argued. 


On this Caſe the Chief Baron was of Opinion, that the 
Defendants, the Eaſt-India Company, ought to account for 
the 200001, and Intereſt. 


He thought many Things inſiſted on ought to be laid afide 
in the Conſideration of the Caſe. 


As 1. The Misbehaviour of Mr. Naiſh in China, his Breaches 
of his Covenants, Tc. 


2. His Approbation of what his Wife had done in depoſi- 
ting the Money. 

3- Nor need it be inquired, whether Sir Matthew Decker 
had any Authority from the Company to act in what he did. 


4. He ſaid it was to be admitted, that the Depoſit was 
made on the Terms propoſed by the Letters of Mrs. Naiſh. 
6 C 5. As 


But the Chief Baron inſiſted on it, that this 
drawn from her artfully, and inſidiouſly, 
preſentations, and that was the only Conſideration to }, 
made in this Caſe, whether ſhe was fairly induced to mile 


it or not. 5 


That where a Perſon threatens ſuch Uſage to another 3 
he cannot legally do to him, but by Violence may 20 
againſt him, and thereby prevails on him to do what other. 
wile he was not bound to do, the Act fo done 
{et aſide in a Court of Equity. 


That in this Caſe it a 


It was agreed, as Ingr. Lloyd ſays, to be done in the Cour 


of Directors; it was generally whit] 


would be ſo about the 


her to a Compliance. 


Then Governor Harriſon who was a Director, Sir Mather 
Decker who was Chairman of the Committee, all contribute 
their Endeavours to the ſame End, and perſwade her to do. 
Sir Matthew Decker ſaith, Reſolutions were taken to do it, no- 
epoſit of a Sum of Money; Co- 
vernor Harriſon, Sir Matthew Decker and Woodford join to per- 
{wade her to make an Offer of ſuch Llepoſit by Letter; frams 


thing could prevent it but a D 


I 
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5. As alſo that ſhe had Authority ſufficient to do wha 
ſhe did. 


ppears, what Mrs. Naiſh did was th 
the Terror and Threats uſed to ſend a Ship to the Cape c 
St. Helene to ſeize her Husband's Effects, and to ſeize his Ber. 
ſon, and to bring him a Priſoner to England by Force: Thi 
is what they could not do by Law, but this is what they 
threatened to do, and the Terror of it was artfull 
to her, that it would be done. 


and diſcourſed that it 
Eaſt-India Houſe. Mr. Woodford, who 
was Solicitor to the Company, deſired Hall to tell her it would 
be ſo, if ſhe did not take Care to prevent it; and when he 
bids him tell her, but not from him, it looks like an artul 
Contrivance to make the deeper Impreſſion upon her to drav 


al by h. 


Ought to be 


y inlinuated 


„ — df 
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Terter for that Purpoſe, it muſt be 200001. Woodford varies 
ru Letter, that it may be expreſs and poſitive, and not appear 
˖ I ſbe was frightned into it; and by theſe Means ſhe was 
red to do what otherwiſe ſhe was no ways obliged to do, 
he wa prevailed on to do it by the Arts and Contrivances of 
zoents of the Company, and they had the Benefit of what 
2 Agents did, the Money was by theſe Means drawn into 
de Company's Stock, who ought conſequently to repay the 
Money with Intereſt. 


Baron Carter concurred in Opinion. 
1 differed in Opinion, apprehending it was not fit in Con- 


the Company to repay the 20000 J depoſited. by Mrs. Naiſb, 
unleſs Mr. Naiſh had made the Company ſafe againſt his 


they! Imbezilments in their Service, or had ſhewn there was no 
Y or probable Ground to apprehend he had committed any. 

Fer. | | 

Thi It appears that Information was given to the Company 
bey that Mr. Naiſh had miſbehaved in their Service; that he had 
ed ſe down higher Prices for Tea, Coffee, c. bought for 


them, than what he really gave, which-was a dire& Breach 


of his Covenants ; that he gave in the Diary and Journal 
he had kept of his Proceedings, and could {wear all he in- 


of the Matter. 


Upon this Information which was 14 Fuly 1731, the 
Company took Time to conſider what was fit for them to do, 
and in the mean Time diſcovered that Naiſh had put on board 
Captain Dent, and brought Home 364 Hat Pieces of Gold 
or Shoes, as they call them, worth near 50000 l. though by 
the Abſence of the Witneſs, who had taken the exact Weight, 
the Jury on the Trial found but 26800 and odd Pounds ; 
this appeared evidently true by Mr. Naiſbs own Letters to 
Captain Dent, dated 10 and 11 Dec. 1730, and by Mrs. Naiſb's 
rap: for them, dated 6 Fuly 173 1, all now in Proof before 
the Court. KEY 


Uron 


{ience, conſidering the Circumftances of the Caſe, to decree - 


formed was true, although he could produce no other Proof 


i ——_— 


n 
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That Mr. Naiſb had been guilty of a Breach of Tr, * 


fit, that means, and is always underſtood, by all lawful Means 


Upon this Diſcovery what has the Company dar: Mot 
13 Aug. 1731, in a Court of Directors it was N 


Breach of Covenants; that an Information ſhould be 
againſt him for the Gold, and a Bill of Equity to br 
him to an Account for his other Imbezilments ; and Sir " 
thew Decker their Chairman was deſired to take ſuch Me. 
ſures as he ſhould think fit, to ſecure his unlicenſed Cod 
and bring his Perſon to Juſtice. 


But i 
deloluti 
Solicitor 
Hariſo 
lending 
and br 
ning) 
to mak 
leſs {hi 
would 


What is there in theſe Reſolutions that was Improper or 
unreaſonable for the Company to do, or what is there in 
Degree illegal? here is ſtrong Proof or Preſumption at leaſt, 
that the Plaintiff was guilty of groſs Abuſes in the Company; 
Service; if true, what more fit than to ſecure his unlicenl 
Effects, and to bring him to anſwer for his Faults in : 
Court of Juſtice ? if they could, no Body can ſay it was in. 
proper, or that it was unlawful for them to do it. | 


But 
It may be proper to conſider what Power or Authority the * 
Company has in ſuch a Caſe; by their Charter read in B. 0 
vidence, 10 V. 3. the Company hath Power to ſeize in Eg ry | 
land, Eaſt- Indies or elſewhere, all Ships, Goods, Bill, WM ., 
Oc. forfeited by Statute 9 WW. 3. or ſeizable for want of r 
Entry, or falſe Entry in Books of the Company, or for "my 
Nonpayment of Duty of 3 per Cent. or for unlawful Trading, nay 
or other Offence againſt the ſaid Act, whereupon that * 
might be forfeited, or ſeized by Virtue of the ſaid AQ, 15 
þ 

By Statute 3 Geo. 2. 14. all Powers granted of 
their Charters * W E 9 2 * 
So that the Company have undoubtedly a Power to ſeize - | 
or {ecure any unlicenſed Goods carried to or brought from the 
the Eaſt-Indies, and every Subject or Body Politick of the * 
Realm hath Power to bring the Perſon that injures him to the 
Juſtice; and when the Company authoriſed Sir Matthew Decker Re 
the Chairman to do ſo by ſuch Meaſures as he ſhould think In 


I Wherever 


A YI S 2,5 tht 


e Term. Paſch. 8 Geo. 2. 


erever any Thing is referred to the Wiſdom, Judgment or 
Diſcretion of another, it is always to be intended and inter- 
2 according to Law and Juſtice. 10 Co. 140. 


& that nothing appears in this Caſe to have been done 
ir the Defendants, but what was lawful, reaſonable and pro- 


per for them to do. | 


put it has been infiſted, that upon the Foundation of theſe 
reſolutions, the Agents of the Company, Mr. Woodford their 
alicitor, Sir Matthew Decker their Chairman, and Governor 
Hariſos have artfully ſpread abroad terrifying Reports of 
ending a Ship to ſeize the Goods and Perſon of Mr. Naiſh, 
nd bring him by Force to England; and by inſinuating cun- 
ringly theſe Menaces and Deſigns to Mrs. Naiſh induced her 
w make a Depoſit, which ſhe was not obliged to do, and un- 
6 ſhe had been artfully wrought upon by ſuch Contrivances 


would not have done it. 


But firſt, If the Agents of the Company had done any 
Thing unlawful, which the Company did not authoriſe them to 
do, they ought to be anſwerable for it, and not the Company; 
nothing is a more certain and known Rule in Law, than that 
f I command a lawful Thing, and my Servant do it in an 
unlawful Manner, he muſt be anſwerable for the Treſpaſs or 


Mldemeanour, and not the Maſter ; this Mr. Naiſh was ſen- 


{ble of, for he at firſt brought his Bill againſt Sir Matthew 
Decker as well as the Company, though before - Hearing he 
thought fit to diſmiſs it as to him. 


And although Sir Matthew Decker and the others were 
Members of the Company, yet it is well known, that the Law 
doth not charge any Corporate Body with any ACt done by 
them, who are Members of it, but they are anſwerable for 
all ſuch Acts perſonally, and in their natural Capacity, unleſs 
they act by expreſs Authority from the Corporation, which 
cnt be given but by ſome authentick Deed or Writing of 
theirs. Now there is no Pretence that there was any other 
Reſolution or Act of the Company, but what has been read : 
Igr. Lloyd indeed in his Depoſition expreſſes himſelf, that 
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ſent, c. but what he means by its being agreed non 


it was agreed in a Court of Directors, that a Ship ſhould b. 
it might poſſibly be the Sentiment of ſome of the Ding : 
that this might be done, and they might talk or agree to 0 
it, but there is not the leaſt Proof or Colour that this _ 
to be the Sentiment, much leſs the Reſolution of the Court af 
Directors, or that any ſuch Determination was ever made 

them; without which it can never be eſteemed or imputed 3 
the Act of the Company. Whatever ſome of the DireQor 
might think as to their Power in that reſpect, it is marie 


the Determination was to refer it to ſuch Meaſures as Sir Alg. By 
thew Decker ſhould think fit to take, that is, as he ſhould be ad. 0 
viſed would be proper for him to proceed in upon this Occaſin. the C 
1 that 
2. Theſe that are called Agents to the Company ade N 
really as Friends to Mrs. Naiſh, and were conſulted with and the | 
adviſed with by her as ſuch ; what Mr. Woodford mentioned to the 
Hall was mentioned by him as to a Friend of Mr. Nui, 
and although he deſired Mr. Hall to ſpeak to Mrs. Naiſþ x } 
of himſelf, and not from him (which 1s urged as a Piece of Jnd! 
Art and Cunning in Mr. Woodford to communicate what he hon 
ſaid would be done in an underhand Way, in order to make dot 
the greater Impreſſion upon her,) yet there is no Proof that 
he had any Orders from the Company or any of its Mem- | 
bers to do ſo; and in Reality he not only appeared to be 2 | 
Friend in it to Mrs. Naiſh, but did, as far as I can fee, a real n 
Piece of Friendſhip to the Plaintiff; it was what the chief uf 
Friends of Mrs. Naiſb thought well of, and adviſed her to l 
it, for Mr. Hall did not immediately tell her what Woodford ſe 
ſaid, till he had firſt adviſed with Governor Harriſon, who tho B 
he was a Director, yet was conſulted as a particular Friend 
of the Plaintiff, and really ated with Friendſhip for him, 
as did likewiſe Sir Matthew Decker who was conſulted as 2 
Friend, and although they ſeverally perſuaded her to depolit 


20000 l. as a Security for her Huſband's coming to England, 
and abiding what the Company ſhould charge him with, yet 
this was what ſeems to me very kind and friendly Advice. 


EFT. 1 a — ©” r= 


3. For what is it they adviſed her to do? Mr. Naiſh was 
evidently guilty of ſeveral Breaches of his Articles * the 
I | om- 
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; they had reſolved to proſecute him for thoſe 


_ w_ to take the beſt Methods their Chairman Sir Mar- 
- fn inp Decker upon Conſultation ſhould think fit to purſue, to 
oh baue bis unlicenſed Effects, and bring him to Juſtice. 

| . 

. It can't be denied but that they might have ſent a Ship to 
ade by the Cape or st. Helena to leize his unlicenſed Goods on Board 
ted z the Company's Ships; this is warranted by the Power of 
reors heir Charter, confirmed by Statute 3 Geo. 2. 14. 

an 

= By Statute 9 10 V. 3. 44. C. 64. No Member of the 
be 2d. fal dia Company ſhall Trade, but in the Joint Stock of 
Alion. the Corporation, of which they are Member; and no Perſon 


+t ſhall have the Management, Cc. of the Voyages or 


20d 1firs of the Company, ſhall be allowed to Ship or ſend from 
| and the Eaſt-Indies any Goods, Vc, till {worn to be faithful to 
ed to the Company, Oc. 
wj 


And by Stat. 7 Geo. 2 1. all Goods Shipped for the Eaſf- 
hies (not licenſed) or taken out of any Ship in her Voyage 


homeward from Eaſt-Indies to England, be forfeited with 


Dake double the Value, c. 

that | 

em. By Statute 9 Geo. 14. a Capias may iſſue as the firſt Pro- 
e 2 els upon any Information filed for any Offence mentioned 
real in any Act for ſecuring Trade to and from the Eaſt-Indies, &c. 
hief upon which the Offender ſhall be obliged. to give Bail to an- 
to ſer ſuch Proſecution, and pay all the Penalties and For- 
ord 


ſeitures incurred by ſuch Offence, if convicted, or yield his 
Body to Priſon. | \ "4M 


So that not only Mr. Naiſh's unlicenſed Goods might have 
been ſeized, but on filing ſuch Informatien as was ordered by 
the Court of Directors, a Capias might have been taken out 
2anſt his Perſon, upon which he might have been ſeized or 
arreſted as ſoon as he came infra Corpus Comitatus, and de- 
taned in Cuſtody till he found Bail to anſwer the Forfeitures 
or Penalties incurred. 
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. What then do her Friends adviſe her to do to prevent Ee 
Proceeding ? Why to make a Depoſit of 200001, to 3 fy make 2 
what the Company ſhould by Law or Arbitration Bake greſumec 
from him; is any Thing unjuſt or unreaſonable in Pe big Ho 
No, it was what Mr. Naiſb, if preſent, ought in Juſtice, „ birdor 
Hovaur, in Conſcience to have done; and what if he ha 90 ſuch 
refuſed to do, he might have been compelled by Law to h other AV 
which would have made the Company equally ſecure, th, 
with more harſh Uſage, more Diſhonour and Diſprace l It 1s 
himſelf. | | | | BAL Decker, 
But it is urged, that they inſinuated and inculcated to M4; Wl ** prel 
Naiſb, that they would fend a Ship to the Cape or St. Hel, 
to ſeize his Perſon as well as his unlicenſed Goods, and bring Tt: 
him a Priſoner to England by Force, which was more tha ſendins 
they could lawfully do, whereby ſhe was put in Fright and 
Concern for the Life of her Huſband, and thereby induced 
with Reluctance to make the Depoſit, which otherwiſe ſhe 
would not have done; the Depoſit being therefore drawn fron 
her artfully and unfairly by falle Repreſentations, ' ought to 
be looked upon as null and void in itſelt. i heh 


But to me there ſeems a conſiderable Difference, where the 
Thing prevailed to be done is a Thing juſt and reaſonable in 
itſelf, and where it is an Act in itſelf unjuſt, unreaſonable 
and tortious to him that does it. In the firſt Cafe many In- 
ſtances might be given, where the Thing ſhall ſtand good, 
notwithſtanding ſome Irregularity in the obtaining of it; quod 
fieri non debuit, factum valet. h FEA 


But to make what has been done in this Caſe to amount 
to a Fraud and Impolition upon Mrs. Naiſh, is to preſume 
what does not appear in Proof, and yet it is a known: Rule, 
that Fraud 1s never to be preſumed; the Circumſtances, that 
muſt help out the Court to determine the Proceedings of the 
Defendants the Eaſt-India Company in this Caſe to be a Fraud 
upon the Plaintiff, mult be all extended by Preſumption, for | 
there is no poſitive Proof of them with regard to the De- 
tendants. It is ſaid, the Eaſt· India Company came 1 Re- 

1 PO Iolution 
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Clution of ſending a Ship to bring the Plaintiff a Priſoner 
vo England by Force, in order to influence Mrs: Naiſh to 
make a Depolit 3 but no ſuch Reſolution appears, it is only 
reſumed, becauſe there was ſuch Diſcourſe about the Eaſ?- 
li Houſe ; and Lloyd lays, it was agreed in the Court of 
Directors, but by whom or when it does not appear; it is ſure 
vo ſuch Determination appears upon the Company's Books, or 


her authentic Act of the Company. 


It is ſaid, Woodford, Governor Harriſon, and Sir Matthew 
Necker, treated as Agents of the Company, but no Autho- 


nity given to them by the Company appears; it may as well 
be preſumed they acted as Friends to the Plaintiff. 


I is preſumed, that theſe Agents raiſed the Rumours of 
ending a Ship for the Plaintift by Concert and Contrivance 


with the Defendants, to terrify and intimidate Mrs. Naiſb ; 


ut it may as well be preſumed, that the Talk aroſe from 
Miſtake and Miſapprehenſions of the Law in this Matter: By 
the Statute 9 Geo. 26. made to prevent his Majeſty's Subjects 
from trading to the Eaſt-Indies under Foreign Commiſſione, 
it is ſaid, all Offenders may be ſeized and brought to Eng- 
lnd, and committed to Gaol till they have found Security to 
alwer the Offence, and not go out of the Court or the 
Kingdom without Leave of the Court. | 


And by Statute 5 Geo. 2. 21. it is provided; that if any of 
hs Majelty's Subjects ſhall go to or be in the Eaſt-Indies, 
contigy to the Laws now in Being, it may be lawful for the 
Company to arreſt and ſeize ſuch Perſon where found in the 


Limits aforeſaid, and to ſend him to England to anſwer the 


Oftence, Fc. This Act cannot extend to the Plaintiff, who 


went by Licence, and as Servant to the Company; but it is 


paluble, nay not improbable, it might be at firſt apprehended 
to do ſo, till upon maturer Conſideration or better Advice 
ey became convinced of the contrary ; ſo that all the Dil- 


courſe and Talk of ſending a Ship, Cc. was not the Effect of 


ay fraudulent Contrivance to impoſe upon the Plaintiff, but 
mere Ignorance or Inadvertency; and then the Caſe will be 


ally parallel to that of Frank and Frank, 1 7 Mꝙ 19 Car. 2. 
ä 6 E where 


2 — —— 
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where a Man ſeiſed of Copyhold in Fee, and of Ip 
in Tail, with Remainder to his elder Brother, deviſes the 
Freehold to his younger, the Copyhold to his elder Brother. 


cery this Agreement was founded on a Fraud, there he; 
a Pretence of a Recovery when there was none. But by De 
cree at the Rolls, Oc. after by the Chancellor on an Appell 
the Agreement ſtood. Ca. Chan. 84. 


And as there appears no Fraud in the preſent Caſe, ſo 
there appears no Impoſition upon Mrs. Naiſb; in what ſhe dil. 
ſhe was appriſed of the Law, as well as the Defendants, and 
of the Reſolutions of the Court of Directors, had Time to 
adviſe on what ſhe did, and did long adviſe and deliberate 
about it; it was plainly propoſed what was defired, and ſhe 
formed her Letter not only on Conſultation: of Governor 
Harriſon her Friend, but with Hall and Mr. Bernard her own 
Solicitor, ſo there cannot be the leaſt Colour of Surpriſe cr 
Impolition upon her. | 


4. But what ſhe did was not only approved by her Friends, 
but by her Husband himſelf after his Return to England, who 
declared himſelf well pleaſed and ſatisfied with what his 
Wife had done. Now indeed when he has been permitted to 
return home, and continue here undiſturbed: till he has dil- 
poſed of and ſettled all his Affairs, and all his illicit Effect, 
when there is a Verdict ing out againſt him for 26800, 
he would willingly get the 200001. Depoſit out of the De- 
fendants Hands, as well as the Gold which by the Abſence 
of a Witneſs they could not prove the Value of. 

i £ FE, | 
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if indeed the Plaintiff had given Security to abide the Es 
other; gent of the proſecutions againſt him, if there had appeared 
t ea 50 Ground for any ſuch Profecution, or in Cafe the Proſecu- 
os bad groſsly delayed their Proceeding, there might be 
ended BY (ome Pretence for the Deſire of having up the Depoſit. The 
really WW int Pretence for the Plaintiff's bringing this Bill was, that his 
2 Re. Pie had no Authority from him to make it, it was upon 
ba dat Foot be made his Demand of it from the Company 
there BW tut his Letter of Attorney to his Wife being now diſcovered, 
beins BW whereby it appears ſhe had full Power from him to act as 
Ban. ſhe did, he now puts it upon the Foot of Fraud and Im- 
being i poſition ; but as there does not appear any Thing done by 
De- the Defendants, but what they might lawfully do; nor any 
peil Thing done by Woodford, Sir Matthew Decker and Governor 

hariſon, but in Friendſhip and Service to Mrs. Naiſo; nor 

ny Thing done by her but what was juſt and reaſonable in- 

10 i {elf, and advantagious to her Husband, and approved of by 

dd bim, and what he was bound in Honour and Conſcience to 
and have done, or to give Security to the Company to anſwer 
> to their Demands againſt him; I cannot think it agreeable to 
ate Equity and Conlcience to take this Money out of the Hands 
ſhe of the Defendants, and pay it to the Plaintiff, who approved 
bor the Depoſit, and has already enjoyed the Advantage on his 
Wn Part of the Terms upon which the Depoſit was made; unleſs 
cr he give Security to abide the Event of the Defendants Proſe- 
cution againſt him, or it- appear there is not any reaſonable 
Ground for ſuch Proſecution. 


In caſe there be any real Fraud or Impoſition upon Mrs. 
1s Naſp, that would avoid what ſhe did at Law as well as in 
0 Equity, the Plaintiff may bring his Action againſt the Defen- 
. dants for fo much Money received by them to his Uſe; in 
, ale the Money was extorted from her by illegal Means, by 
Menaces, Threats or Impoſitions, without any reaſonable 
; Conlideration. But if the Plaintiff cannot recover at Law, 
; do not ſee any juſt Cauſe why Equity ſhould interpoſe to 
annul an Act juſt and agreeable to Conſcience, unleſs the 
Plaintiff would do what Conſcience and Equity require, which 
s to make the Defendants ſafe in reſpect to any Frauds — 
FLY mitt 
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Company had come to Reſolutions to ſend a Ship to ſeize the 


mitted by him in their Service. He that erped Each 
ſhould do Equity. | 


What is ſaid, that it is hard the Plaintiff ſhould be key 
out of ſo large a Sum of Money, proceeds from not conf. 
ſidering that Mrs. Naiſh had received the 364 Shoes, or fly 
Pieces of Gold, near three or four Months before her Depoſi 
ſo that ſhe was enabled out of this illicit Treaſure to nf 
the whole Money before it was paid; and that there is noy 
found a Verdict againſt the Plaintiff for more than that dum 
which was depoſited, which, if Judgment be againſt the Plan. 
tiff upon that Verdict, the Defendants might ſeek for 2 they 
could, when the Plaintiff has given no Security to anſwer their 


Proſecution ; that if in the Event of theſe Proceedings, i ted | 
ſhall appear there is nothing due from the Plaintiff to the for the 
Defendants, the Plaintiff will be reimburſed the Money de. Wood 
poſited with Intereſt. Abit 

Baron Thompſon thought that the Defendants ought to be Th 


charged with all the Acts of Woodford, Sir Matthew Decker 
and Governor Harriſon, ſince they acted for them and their 
Benefit, and mult be ſuppoſed to do ſo by Authority, fince 
Sir Matthew Decker acted by their Order, and declared the 


Plaintiff; and Lloyd ſaid it was ſo agreed in the Court of 
Directors. But he gave his Opinion againſt the Defendants 
returning the Depoſit to the Plaintiff at preſent. 


The Court being divided in Opinion upon this Caſe, the 
Decree was ſuſpended till Sir Robert Walpole the Chancellor of 
the Exchequer could be at Leiſure to hear it, and give his 


Opinion therem, which he did in Michaelmas Term following; th 
when the Caſe was again argued by the Counſel on both th 
Sides before him and the Barons, and after hearing the Argu- It 
ments of the Counſel, the Barons delivered their Opinions 
ſeriatim as before; after which the Chancellor gave his Opi- 
nion as follows: 


He was of Opinion, that the Money was not proper to be 
r by the Company; that he ſhould think the ys 
N 8 Ollig | 


e keys I dt chen ſhe by Letter made a Propoſal of a Depoſit of 
con. Wl ,00001. to ſecure her Husband's Return to England, and 
r f de che Determination of all Diſputes at Law, or by 
pelt, . Arbitration; provided they would give Aſſurance that he 
nie (ould not be arreſted, nor his Perſon ſecured. This Propo- 
roy l was accepted, and the Aſſurance given; all that preceded 
Sum 15 2 Treaty to bring on this Accommodation; the Friends 
ain. H Mrs. Naiſh did the beſt they could for her, Mr. Hall, Mr. 
they 0nd and Governor Harriſon, formed a Letter for her to 
their unte to the Company; Mr. Woodford and Sir Matthew Decker 
, it fed on Behalf of the Company, did the beſt they could 
the Gr them, altered the Letters as might beſt ſuit them; Mr. 
de. Woodford and Mr. Bernard for ought I hear were of equal 
Abilities, and each was willing to aſſiſt his own Client. 
be That the Letter of Mrs. Naiſh was for two Purpoſes, to 
her {cure her Husband's Return to England, and his Abiding the 
eir ſe of all Suits there, when returned. It is evident the 
Ie lt is not yet fulfilled, Informations were ordered, and good 
he Ground for them ; whether all the Evidence appeared then 
he which is now produced, appears not; but whether it did or 
of not, the Company had then Information of Frauds committed 
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——— be bound by the Act of the Agents of the Com- 
” but in this Caſe he apprehended, that the Tranſaction 


* the Company and Mrs. Naiſh began 29 Sept. 173 1. 


by the Plaintiff, which are now verified and made plain by 
Letters under his own Hand. It was their Duty upon ſuch 
Diſcovery to order a Proſecution, they could not otherwiſe 
anſwer it to the World, nor diſcharge their Truſt to the 
Company ; this therefore is done, an Information was filed, 
s now depending; he hath given no other Security to anſwer 
the Company's Demands; and as this Depoſit of 200001. is 


Chief Baron and Baron Carter. Then the Plaintiff's Bill 
ought to be diſmiſſed ; which being objected to by the 
Counſel for the Plaintiff, the other Barons were for retaining 
It till the End of the Suit depending. To which I ſaid, that 
the Opinion of the Chief Bzron and Baron Carter being, that 


+ .. ; the 


the only Security they have, and Mrs. Naiſb had Power to make 
i, I think it not reaſonable to take this Security from them. 


—ñ — — — —— — — — — 
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the 20000 L ſhould be repaid by the Company with Inte 
I and Baron Thomſon were againſt the Repayment, 4 ba 
till the Event of the Information now depending 2 
upon which poſſibly more than that Sum might be recovered 
from the Plaintiff. But ſince it was then objected, tha *y 
Derainer could not be decreed on that Bill, and the Plain 
may. y new Bill (having made the Company lafe) be te. 
lieved, I am not againſt the Diſmiſſion. 


Caſe 210. The King and Frances and others. Beſore 
all the Judges at Serjeants Inn. 


On a ſpecial AT the Aſſizes held at Hells for the County of Somerſe, 
an Indict- 31 Fuly 7 Geo. 2. before Chief Baron Reynolds, Joh 
ment for * Frances and five others were indicted for a Robbery in the 
the High- Highway upon one Samuel! Cox; and the Chief Baron being 
yay, the doubtful upon the Evidence, whether the Offence amounted 


and there in- to Robbery, directed it to be found ſpecially. 


mediately do 
not ſufficiently aſcertain the Time to find the Priſoners guilty, 


And it was found, that Samuel Cox travelling on the Highe 
way toward Somerton Fair {aw the Priſoners in the Road 
ſtanding in Company together, ſave that one of them wa 
lying in the Road upon the Ground; Cox paſſed by them, 
but one of the Priſoners called to him, and deſired him to 
change Half a Crown, that they might give ſomething to à 
poor Scotchman, meaning the Perſon that was lying upon the 
Ground ; that thereupon Cox came back, and putting his 
Hand in his Pocket intending to pull out Money to change 
the Half- Crown, pulled out ſome Pieces of Gold, wiz; four 
Moidores, and a Portugal Piece Value 3 J. 12 s. that Cox ha- 
ving the Pieces of Gold in his Hand, the Defendant "Jobs 
Frances (he and all the other Priſoners being in Company to- 
gether) gently ſtruck his Hand, whereby the Pieces of Gold 
tell on the Ground; that Cox got off from his Horſe, and fail 
he would not loſe his Money ſo; that Cox offering to take 
up the Pieces of Gold then lying on the Ground in his Pre- 
lence, the Priſoners ſwore, that if he touched them they 
would knock out his Brains, whereby Cox was put in * 
+ | * 
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= of his Life, and deſiſted from taking up the {aid Pieces 
of Gold. 4 


And the Jury further find, That the ſaid Priſoners then 
1nd there immediately took up the ſaid Pieces of Gold and 
"ode off with them, that Cox immediately purſued and rode 
her them about half a Mile, and then the Priſoners ſtruck 
bim, and his Horſe, and ſwore if he purſued them any farther 
ey would kill him, upon which Cox ceaſed to continue his 


Purſuit any farther, Es fi ſuper totam materiam, Oc. 


Upon this ſpecial Verdict the Juſtices of the King's Bench 
vere doubtful whether the Verdict had found the Fact fo cer- 
zinly that they could determine it to be a Robbery, and 
therefore they deſired the Opinion of the other Judges who 
met at Serjcants- Inn Hall; and it was argued by Counſel for 
the Crown, and for the Priſoners ; and upon Conſideration 
the Judges ſeemed generally to think, that the finding of 
the Jury was not ſo plain and certain that the Court could 
pals Sentence of Death upon the Priſoners. 


It had been inſiſted on, that although the Priſoners did not 


ghe | 
bad it fiſt uſe Force, but gently ſtruck Cox's Hand, upon which 


he dropt the Gold, and ſo there was no putting him in Fear, 
yet what was found after ſeemed to find a Fact that had all 
the Eſſentials of that Offence, which the Law calls Robbery, 


which is a forcible or violent Taking of Goods from the 
Perlon of another, putting him in Fear. 3 Inſt. 68. 


ways held to be a Taking from his Perſon, if by Force and 
putting him in Fear; and therefore if a Man have his Horſe 
or Coat by him, and a Thief by Force putting him in Fear, 
take it away, it is Robbery. H. N C. 73. Or if he take Cat- 
tle by Force out of a Field, the Owner being preſent and put 
n Fear, H. P. C. 73. 


the Caſe, it was after found that the Money was lying on 
the Ground in his Preſence; and then the Priſoners ſwore 
if he touched it they would knock his Brains out, upon which 

| being 


H. f C. 73. That taking Goods from his Preſence was al- 


Then laying the firſt Part (gently ftruck his Hand) out of 
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being put in Fear he deſiſted, and they took it N 
they gently ſtruck the Money out of his Hand, he did Fr ce be g 
loſe the Property, but the Property continued in Cy 5p 
the Money was his ſtill, though lying on the Ground nd 
then when the Priſoners by Threats which put him * Per kues it 
forced him to deſiſt from taking it up, and they imtnediate 
took it up, this is Taking from his Perſon, being a Taking d 
his Goods by Force in his Preſence and Putting him in Fer 
And though it is not found that they took it in his Preſence 
yet if it be all one continued Act, the Force, the Putting y 
Fear, and the Taking, it will be ſufficient ; for the Caſes put 
Stamf. P C. 27. Crompt. Fuſt. 30. 3 Inft. 69. If a This 
aſſault a true Man in the Highway to take his Purſe, and be 
in Flight to eſcape throw his Purſe into a Buſh, or his Hat 
fall off, and the Thief perceiving it, take up the Purſe o- 
Hat, it is Robbery, were allowed to be good Law; becaiſs 
as Lord Coke ſays, it was at the ſame Time; from whence i: 
was inferred, that here it being found, that when Gx by 
Force and Terror deſiſted from taking up his Money, and the 
Priſoners then and there immediately took it up, that vas 
ſufficient to denote the Time of Taking to be one and the 
ſame with that in which the Money was forced from him by 


thoſe Threats which made him defift from taking it up. 


But the Judges ſeemed unanimouſly to agree, that the 
Caſe was to be conſidered upon the ſpecial Verdict, and that 
was not to be made good by Intendment or ConſtruCtion, It 
was not denied, but that if a Thief fet upon a Man to rob 
him, and he throw away his Money or his Goods (being 
near him and in his Preſence) and was forced away by Terror, 
and the Thief took them, it would be Robbery ; and there- 
fore here poſſibly it might have been well, if the Jury had 


found, that when Cox deſiſted, the Priſoners at the ſame Time, wr 
or without any intermediate Space of Time, or inſtantly took M 
it up; but the Word immediately has great Latitude, and is - 
not of any determinate Signification ; it is in Dictionaries ex- 
plained by Cito, Celeriter ; in Writs returnable immediate it has 
a larger Conſtruction, as ſoon as conveniently it can be done, 90 


In Mamgęridge's Caſe it is twice mentioned, but with Words 
added to aſcertain it, as without Intermiſſion, in a little ace 


4 of 


De Jerm. Paſch. 8 Geo. 2. : 481 


© Tims, Oc. In the Statute 27 Elix. it is directed, that No- 
+ be given as ſoon as conveniently may be; in the Plead- 
nos that is uſually expreſſed by immediate; ſo that then and 
there immediately doth not neceſſarily aſcertain the Time, but 
ayes it doubtful ; beſides, it is proper to take Notice, that in 
his Verdict the Words then and there immediately are not 
coupled in the ſame Clauſe or Sentence with the Words pre- 
ceding, but it is a diſtinct Clauſe, and a ſeparate Finding. 


The Court of King's Bench (purſuant to this Opinion 
f the Majority of the Judges) held, that the Defendants 
woht to be diſcharged of this Indictment. Then a Que- 
ln ariſing, whether the Defendants ought to be diſ- 
harged our of Cultody? It was held that they ſhould 
wt, but that they ſhould be remanded ; for though no Rob- 
bery is found by the Verdict, yet it appears they are giky 
o Grand Larceny, for which no Judgment can be given 
zpon this Indictment ; for this differs from Burglary and 
ther Cafes, where the Priſoner may be acquitted of the Bur- 
gary, and found guilty of the Felony ; but here the Offence 
s laid to be a Robbery in taking, a perſona ; and that being 
the only Doubt of the Jury, the Court cannot give Judgment 
gunſt them upon this Indictment, but muſt diſcharge them 
i to it, and remand them in order to be tried upon a new 


lndictment for the Grand Larceny. 


Attorney General and Perry. Intr. in Ge 21. 
Scacc. Paſch. 7 Geo. 2. Rot. 29. 


[Nformation by Attorney General for 623 L. 14s. 3 d. + Money re- 


due to his Majeſty for ſo much Money received by the Gs Dove 
Defendant for his late Majeſty's Uſe, between April 1. 17 2 5.2. 
and 1 Sept. following, Merchan- 


. | dize, not 
fairly exported according to the Statute, liable to the King's Demand, tho' in the Hands of a third 
erlon not particeps criminis, . 


| The Defendant pleads, that he is not indebted for the ſaid 
um, | 


6 G Upon 
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Upon a Trial by a Jury of Middleſex, they find ſpecial 
to the Effect following, vis. That on the 24th of Sex. 5 
the Defendant imported into the Port of London 28 l 
Pounds Weight of Virginia Tobacco, and paid Cuſtom art. 

ſame, viz. 88 J. 10s. 9d. + for the old Subſidy, and _ 
Security by Bond to pay 535 3s. 6d. + for the additional 
Duties due to his late Majeſty on Importation of the ſaid 10 
bacco. That in May 1725. the Defendant fold the ſaid T,, 
bacco to Richard Corbet for Exportation to Cadiz in Spain, any 
ſhipped off the ſame in the Port of London in the Ship calle 
the Francis and Mary, Jſaac Cocart, Maſter for Cadiz, That 
on the 14th of July 1725. Richard Corbet made Oath beſor 
the proper Officer, that he had the Direction of the (a 

Voyage, and that all the {aid Tobacco ſo ſhipped was «. 


ported really and truly for Parts beyond the Seas, on Com. wid, 

miſſion, and that none of the {aid Tobacco had been ſince Mone 

landed, or was intended to be relanded in Great Britain 9. 

Treland. 1 | Th 
x Kin 9 


That John Walkley the Defendant's Servant made the uſui n In 
Oath, that the Duty of the {aid Tobacco was paid or ſecured, 
and that the Defendant had fold it for Exportation. That It 
5 June 1725. a Declaration of the Contents of the Loading Pete 
of the ſaid Ship was made in theſe Words. A Content in Mor 
the Francis and Mary, Iſaac Cocart, for Cadiz, 40 Toy, whic 
5 Men, 4 Guns, 1, 38. Micha. Perry, Oc. That the ſame the 
_ - Day Iſaac Cochart made Oath under the ſaid Content be- 1 
"4 fore the proper Officer, that the ſaid Content did contain 
a juſt and true Account of all the Goods, &c. on board | 
his Ship for the preſent Voyage, and he would take no more the 
Goods on board without firſt paying Cuſtom, and having a an 
Warrant from the King's Officers; and if he ſhould take on EX 


board any Certificate Goods, or Goods that receive a Drau- 13 
back, Bounty or Præmium on Exportation, he would not re- G 
| land them, or ſuffer them to be unſhipped in order to be r- 6d 
landed, without Preſence of the King's Officers. | - 
| That the ſaid Tobacco being ſo put on board the Ship, t 


and certified by the proper Officers of the Cuſtoms, two De- ö 
0 bentures 
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uuns were made out; one for the Drawback of 88 J. 10s. 
„ the other for the Drawback or Diſcharge of the 
ol 35. 64.5 ſecured by the Defendant, upon which 
4 Defendant the 13th of Auguſt 1725, received back the 
1 105. 94. *; and on the 17th of Auguſt 1725 had his 
und for the 535 L. 3 5. 6 4. + delivered up to him, 


That this Tobacco after it was put on board was landed in 
eld 28 July 1725, but without the Defendant's Privity, 
or had he the Property in it from the Time it was put on 
ward, nor the Direction of the Voyage, but was fold by 
Defendant for 1269 . 11 s. 2 d. for Exportation to the ſaid 
Pichard Corbet, whereof 645 L. 16s. 10d. * was paid in 
Money, and the Debentures were taken for the Remainder of 
the Price, and it by any Accident the Debentures became 
wid, the ſaid Richard Corbet was to anſwer the Amount in 
Money to the Defendant. 


That Richard Corbet hath been abſent five Years, but the 
King's Officers had no Notice of the Tobacco's being landed 


in heland till June 1733. Et fi ſupra totam, Vc. 


It was argued by the Solicitor General, that the Money the 
Defendant received by the Debentures for the Drawback, was 
Money originally due to the King, and nothing had been done 
which ſhould deveſt the King's Right to it, and conſequently 
the Defendant receiving the King's Money muſt be indebted 
to him. | | 


By the Statute 12 Car. 2. 4. and the Statute which gives 
the additional Duties, the Monies given are due to the Kin 

and though by the Book of Rates a Drawback is allowed on 
Exportation, that mult be a real Exportation, for by Statute 
13©@ 14 Car. A, 11. S. 12. 3. if Goods ſhipp'd out by 
Certificate, be relanded, c. no Allowance {hall be demand- 
ed or made for\thoſe Goods. And by Statute 4 @ 5 M. & 
M. 15. 8. 13. )no Perſon ſhall be allowed to ſwear to a 
Debenture for zy Duties to be drawn back upon Re-exporta- 
tion, but ho is the true Exporter as being interefted in 


the Propriety and Hazard of the Goods, or as deing employed 
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by Commiſſion, is concerned in the Direction of the 


PET ES a. yr”. v 
ſo as to be able to judge that the Goods are really & age, 


exported and not landed or intended to be reland ＋ 4 


And the Debenture for the Duties on Tobacco by Stat 785 
. 3. 10. S. 5. is to be in Parchment, and the Duty print 
on it in hec verba, and ſigned and ſworn by the Export 
By Stat. 7 Anne, 13. S. 16. reciting, That by Law ever, 
Perſon importing Tobacco or other Foreign Goods i; 1 
to a Draw back of the Duties paid or ſecured, Ur. If Ts 
bacco, c. for which Drawback or Debenture for it is to be 
made, be relanded, Exporter forfeits double Value of Drau. 
back, Wc. By Stat. 6 Geo. 2 1. S. 49. if any Tobacco er. 
ported be landed in Ireland, the ſame and 'double the Drau. 
back of it ſhall be forfeited, and every Debenture for the 
Drawback ſhall become void, as if the Tobacco were relarg. 


ed in Great Britain. 

Since therefore the Defendant received from the kings OE. 
ficers the Sum of 821. 10s. 94. + and his Bond for 5351 
135. 6 &. + under Colour of two Debentures, which were 
in themfelves void by reaſon of the Landing the Tobacco 
in Ireland, before the Receipt of the Money (for the Verdi 
finds the Tobacco was landed in Ireland 28 Fuly 1725. and 
the 88 J. 105. 9 d. * received back 13 Auguſt, and the Bond 
delivered up on the 17th of Auguſt following) this is Mo- 
ney received from the King's Ofhcers without any proper 
Authority, and conlequently is Money received to the King' 
Uſe, and the Defendant is chargeable for it on that Account. 


Te was inſiſted on the other Side by Mr. Strange, and after 
argued by Mr. Attorney General for the Crown, and Mr. Bootl: 
for the Defendant, in Mich. Term enſuing ; and by Mr, Bootl 
it was alſo inſiſted, firſt, That this was à Cale of great 
Hardſhip on the Defendant, who was an innocent Perſon, 
guilty of no Fraud ; for the Jury find he had fold his 
Goods for Exportation, and all was done the Law requires 
ſhould be done to ſecure againſt the Tobacco being relanded; 
they were entered with the Cuſtom-houſe Officers for Cadix 
in Spain ; they were ſhipped for Cadiz ; the Declaration of 
the Contents of the Loading for Cadiz; Corbet made Ou 

1 | ba 


* 
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page "the Direction of the Voyage, that tha Tobacco was really 
ona f e bond fids exported for Parts beyond the Sea, and the De- 
, of 4nt's Servant made Oath they were {old for Exportation ; 
10} 1 the Jury expreſſy find that the landing in Ireland was 
Printed BW \3chout the Defendant's Privity; and if after all this the 
Porte. pefendant ſhall be anſwerable ſor the Default of the Buyer, 
every WW.) Merchant can be late. 

title ; : | 
FJ. That the Caſe was harder {till in the Information againſt 
to be the Defendant and others as Executors, for as nullum tempus 
ray. xcyrrit regi, the Executor may be charged after all Afſers 


liſpoſed, and yet the King ought to be preferred. 


2. It was argued that the Exporter is the Perſon only liable, 
and Corbet was the Exporter. By Stat. 4 U 5 H. & M. 15. 
$ 13. it appears who is the Exporter, he that is intereſted in 
the Propriet y and Hazard of the Goods, or he who being 
employed to act by Commiſſion is concerned in the Direction 
of the Voyage, and no other is to take the Oath which intitles 


Vere to the Drawback 3 now the Jury finds Corbet had the Property 
* of the Goods, and not the Detendant ; that Corbet took the 
ic (ah, and as he only entitled himſelf to the Drawback he 
nd only is anſwerable for it. If the Goods be afterwards relanded, 
nd he forteits the double Value. By Stat. 7 Ann. 13. S. 16. 


and by Stat. 6 Geo. 21. S. 49. But as the Defendant is 
found not to have the Property of the Goods, not to be con- 
cerned in the Voyage, and conlequently could not run any 
hazard in it, as he did not take the Oath, and was not intitled 
to the Drawback, he ought not to ſuffer by any Default of 
lorbet who was the Owner. 


3. That the Defendant in this Caſe did not receive the 
Money to the Uſe of the King, but to the Ule of Corbet, and 
8 Servant or Agent to him; the Verdict finds it was received 
tor the Satisfaction of Corber's Debt, and then it muſt be to 
his Uſe ; ſuppoſe Corbet had received the Money himſelf, and 
pad it to the Defendant, and after relanded the Tobacco, 
Ihould the Defendant have been charged? Why then, when 
ie takes the Debenture and receives it to pay himſelf ? In the 


6 in 


Cafe of Tomkins and Barret, Salk. 2 2, Where three were bound 


| 
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' , ee 
in a Bond upon an uſurious Contract, and one paid pan 01 


the Money, and after the Obligee ſues another Obligor wh, 
pleads the Statute of Uſury, whereby the Plaintiff waz barre 
and the Bond avoided, now the Obligor who had paid Part q 
the Money on this Bond brings Aſſumpfit for it as for 
received to his Uſe ; but it was held by Chief Juſtice oy, 
that it did not lie. In the Caſe of Cary and Webſter, Mi; 
8 Geo. Cary Anno 1720 paid 500 J. to Webſter then à Cleck 
to the South-Sea Company, which was paid over to the Com. 

y in Reality, though omitted to be entered as paid; i 
was held by Chief Juſtice Pratt at Nifs prius, that the Mc. 
ney being received by the Defendant as Servant to the Com. 
pany and paid over, the Company only was chargeable for 
the Receipt of the Money, and not the Defendant; but if he 
had not paid it over, then indeed the Plaintiff might hate 
ſued him, or the Company, at his Election. 


To which Mr. Bootle added, that all Actions of this N. 
ture mult ariſe ex contractu or ex quaſi contractu, and in both 
Cates Privity was neceſſary; but here is no Privity between 
the King and Defendant, the Dealing was with Corber, he 
was intitled to the Drawback and had the Debenture for it, 
and conſequently muſt be reſponſible for it to the King; the 
King cannot follow his Debtor to the ſecond or third Degree; 
as this would be inconvenient, ſuch Meaſures ſhould be taken 
as may avoid it, as may encourage Commerce, which will be 


impracticable if the Vendor ſhall be anſwerable for the De- Cale, 
fault of the Buyer. | nd, 

Mr. Solicitor General in Reply, and Mr. Attorney Generzl 4 
more largely in his Argument to Mr. Bootle, inſiſted, that wi 
they did not charge the Defendant in this Caſe with any _ 
Fraud in Relanding the Tobacco, or Obtaining the Deben- as 
tures, or Repayment of the Money or Bond, ſince by this he 
Information the Defendant is not charged for any Forfeiture, 150 
nor yet for any Fraud, or for any Duties due from him to Wo 
the Crown, but merely for the King's Money by him received, Dr 
in the {ame Manner as any other Perſon might be charged 5 
who ſhould receive the Money of the King or any Subject; * 


and therefore he would admit, what had been ſo 27 * 
2, Te 
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Gl on, that the Defendant was an innocent Perſon, that 


he extisfaCtion of bis Debt from Corbet, and that it was an 
wel Caſe Corber ſhould defeat the Debenture given him in 
payment. | | 


But it mult be admitted, for it is expreſly found, that the 


— efendant received the Money from the Officers of the 

Con. Cova, and that he received it by Colour of thoſe Deben- 
d; WM tre the 1 3 & 17 fig. whereas the Tobacco, for the Draws: 

- Me ak of which theſe Debentures were given, was landed in 

Com. land on the 28th Day of Fuly before. 

15 Now the Drawback to be allowed by the Book of Rates, 


which is confirmed by Statute 1 2 Car. 2. is upon Exportation, 
f exported by a foreign Merchant in twelve Months, by an 
home Merchant in eighteen Months; and by ſubſequent 
ach the Time has been extended to three Years; ſo then 
if the Goods be not exported, no Drawback is to be paid; 
nd if any Debenture be given for it, it is null and void. 
Bur this appears more expreſly by Statute 13 & 14 Car. 2. 11. 
$ 12, where it is ſaid, that if Goods ſhipped out on which 
the Drawback was allowable be relanded, no Allowance ſhall- 
e demanded or made, ſurely the Debenture muſt be void, if 


© 2 2 

en nothing can be demanded or paid upon it. So by Statute 
be 6 Geo. 21. 8. 49. which more directly relates to the preſent 
. Cie, it is ſaid, if Tobacco to be exported be landed in Ire- 


lud, the Debenture for the Drawback ſhall be void. 
It was ſaid by one of the Defendant's Counſel, that the 


Att did not make it abſolutely void, but faith, it ſhall be- 
rod? This would be a ſtrange Conſtruction, but ſurely no 


tion vere relanded in Great Britain, and ſo it ſhall be tor the 
furure, if they be landed in lreland. 


was not the Exporter, that he received the Money towards 


come void as if relanded in Great Britain. But can it be. 
imagined theſe Words import, it ſhall not be void, that the 
Penalty for landing in Ireland ſhould make the Debenture ſor 
the Draw back good, for ſo it muſt be if it is not become 


Words can more plainly denote, that the Debenture for: the 
Drawback before was void, if the Goods ſhipped for Exporta- 


Now 


—  —— 


——_ 


De Term. Paſch. 8 Geb 2. 
— — 
Now this being the Caſe, that the Debenture was void! 
landing in Ireland, the Defendant could not be intitled to receive 
any Money upon it; and he that receives the Money of the 
Crown, without any Title to it, ought to pay it back again, 
Nothing can be a plamer and more evident Poſition thy, 
this, that if a Perſon demands Money from an Officer of 
the Crown, who pays it, upon Suppoſition it was due, hut 
it after appears not to be due to him, it is Money received to 
the Uſe of the King, and ought to be reſtored. 


And this is not a Demand the King makes by Virtue df 
any particular Prerogative peculiar to the Crown, bur the 
Caſe would be the ſame in Regard to any common Perſon 
ſo that this Information is not otherwiſe to be conſidered than 
as an Action on the Cafe by a Subject, who, in Caſe any one 
ſhall demand or receive Money from him without any Title 
or Authority for doing ſo, ſhall recover it back in ſuch an 
Action as Money received to his Uſe. The Caſe cited Sal. 22. 
may be good Law, (although it was only by a Judge at Ni 
prius, where Matters may not be maturely conſidered) becaule 
when a Perſon is Party to an uſurious Contract, and hath 
actually executed the Contract he made, it may not be res- 
ſonable to allow him to unravel his own AQ, after he hath 
freely carried it into a compleat Execution. But in the ſame 
Caſe it is agreed, that where a Man pays Money on a mill 
ken Account, or under or by a mere Deceit, he may reco- 
ver his Money back again. So a Caſe is there cited, that 
where one bound in a Policy of Aſſurance paid his Money, 
believing the Ship was loſt, when it was not, it was held, an 
Aſſumpfit lay to recover it back. The Caſe of Jacob and Allen, 
Satk. 27. is much ſtronger ; there H. having Letters of Admi- 
niſtration to one, who was ſuppoſed to die Inteſtate, makes 
a Letter of Attorney to the Defendant to get in Debts due to 
the Inteſtate, who collects ſeveral Sums, and pays them to 
the Adminiſtrator; after a Will was diſcovered, the Admi- 
niſtration recalled, and an Aſumpfit brought by the Executor 
againſt the Defendant for Montes received to his Uſe; and 


held the Action lay, for the Adminiſtration was void, and 


ſo the Defendant acted without Authority; and then there 
2 Was 
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—othing to hinder the Raiſing an implied Contract, and 
de Charging the Defendant in an Indebitatus aſſumpfit ; altho 
f was urged, that the Money being received by a ſpecial Au- 
hority) and for a particular Purpoſe, and after paid over to the 
44miniſtrator, the Action ought to have been brought againſt 
de Adminiſtrator, and not againſt the Defendant, who ated 
i his Servant, and had paid the Money to him; at leaſt a 
ſecial Action on the Cate ſhould have been brought, and 
"ot an Indebitatus aſſumpfit ; and the Caſe Carey and Webſter is 
dot like this, for there the Plaintiff paid his own Money to 


te Servant for his Maſter, and he paid it over accordingly. 


But it is objected, the Drawback was paid to the Defen- 


Unt as Corbet's Agent, and for his Uſe. 


But how could he receive that for the Uſe of Corbet which 
was the Price of his own Tobacco, and received for his own 
Uſe? TIO ES h 

It is likewiſe ſaid, Corbet is liable to this Demand. It is 
true, he is liable for the Forfeiture for the double Value for 
the Fraud; but how is he liable for this Money he did not 


receive, which the Defendant received for himſelf, and not for 


him? Beſides, if Corbet were liable, may not a Perſon that 


hath two Remedies take either? Or if he hath Remedy againſt 
fereral, - may he not come againſt which he pleaſes? 


as for the Inconveniences alledged, though they are no 
geater than in the Caſe of any Subject, yet in Cafe the Law 
be againſt the Defendant, they may be Arguments for an Al- 
terztion to the Legiflature, but this Court muſt determine 
According to what the Law now is. N. 1 


After Mr. Attorney General had finiſhed his Reply, Mr. 
Alderman Perry 


himſelf, which was allowed; and he repreſented the Hardſhip 
of the Caſe againſt him, the Fairneſs of his Dealing, the 
Danger of his Ruin, if after ſo many Years Acquieſcence he 
ould be called to an Accoutit for all Monies received by 
him and his Father on Debentures, in cafe it ſhould be dit- 


covered 


61 


the Defendant defired he might ſpeak for 


my — —_— 
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ment of the Court, the Court took Time to conlider the 


that Munition utterly decayed and unſerviceable had been 


covered that theſe Debentures were void. But nat de 
any further Argument, but referring himſelf to the Ju he 


Matter till next Term. 


And on full Conſideration of the Caſe, Reynolds Ch, Bar 
Carter and Forteſcue Barons, againſt Thomſon Baron, were d 
Opinion, firſt, That the Debenture for the Drawback given 
by. Corbet to the Defendant, by landing the Tobacco in he. 
land, became void ; for no Drawback ought to be made un. 
leſs the Goods be exported ; the Words of the Statute 13 U 
14 Car. 2. 11. are expreſs, No Allowance ſhall be made or d. 
manded if the Goods be relanded, &c. And ſo by Statute 6 Gy, 
21. if landed in Ireland the Debenture for the Drawback 
{hall be void. 


2. That the Payment of the Money to the Defendant by 
the King's Officers upon this void. Debenture renders the De. 
fendant anſwerable to the King for the Money by him re- 
ceived; for whoever receives the King's Money, without 
Warrant or lawful Authority, is accountable to the King for 
it. This is expreſly reſolved by two Chief Juſtices and Chief 
Baron, 11 Co. 90. the Earl of Devonſhire's Caſe, who was 
Maſter of the Ordnance, and by Privy Seal 2 Fac. reciting 


claimed as Fees and Vails to the Maſter of the Ordinance, 
by Reaſon of his ſaid Office belonging; and giving him Au- 
thority to diſpoſe ſuch of them as were ſet down in a Book, 
Ge. he had diſpoſed of ſeveral Pieces of Iron Ordinance, Shot 
and Munition in the {aid Book ſet down; for thoſe Things 
being received and diſpoſed by him by Colour of a Privy Seal, 
which was void, becauſe founded on a falſe Suggeſtion, (for 
it ſuggeſts theſe were Fees or Vails claimed as belonging to 
the {aid Oſſice, which muſt mean lawfully claimed and lau- 
fully belonging, which was not true, for this was a new O- 
fice erected 35 H. 8.) the Earl was accountable for them as 
much as if he had taken them without any Privy Seal. So in 
Sir Walter Mildmay's Caſe, cited 11 Co. 91. and reported (vo. 
Elix 545. Mo. 47 5. who being Chancellor of the Exchequer th 
received 140 l. a Year for thirty Years together, by ay oc 8 
I rom 
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5 er : - . 
firing I for tbe Lord Treaſurrer, as an Augmentation of his Fees, 
Judy the Court of Wards was annexed to the Exchequer, 
er the BY whereby his Labour was much increaſed; but becauſe ſuch 
-_ MM yu was void, it was reſolved he ſhould anſwer: for the 
lunes he had received. . 
) Bar, + 3 . 
ere of And this is not from any peculiar Prerogative the Crown 
given hath above 4 Subject, for the Caſe would be the ſame with 
n %. ecard to a common Perſon ; whenever a Man receives Mo- 
e un» WY rey belonging to another without any Reaſon, Authority or 
3 2 Conſideration, an Action lies againſt the Receiver as for Mo- 
4. ey received to the other's Uſe; and this, as well where the 
12 Money is received through Miſtake under Colour, and upon 
back n Apprehenſion, though a miſtaken Apprehenſion of having 
1 good Authority to receive it, as where it is received by 
Impolition, Fraud or Deceit in the Receiver (for there is al- 
t by vis an Impoſition and Deceit upon him that pays, where it 
Le. x pad) by Colour of a void Warrant or Authority, although 
re- the Receiver be innocent of it. 
for Caſes might be cited to warrant every Part of this Rule ; 
hief but as the Defendant appears to be an innocent Perſon, 
Was wholly ignorant of the Fraud of Corbet in landing the To- 


bacco in Ireland, and one who thought he had a good Deben- 
ture, and was lawfully intitled to receive the Drawback ; it 
s neceſſary to inſtance only Caſes where the Party receiving 
thought at the Time of his Receipt that he had a good Au- 
thority to do ſo, but after diſcovers he had not; as where a 
Man having a Grant of an Office or Conveyance of Lands, 
and thinking himſelf well intitled receives the Rents and 
Profits, it is well known that if it after appear the Grant or 
Title is not good, the Receiver is chargeable by the rightful 
Officer or Owner of the Land for ſo much Money received 
to his Uſe. 2 Mod. 260, 263. 2 Jon. 127. 2 Lev. 245. 
} Lev. 262. wal 2 


ce, 


The Caſes cited by Mr. Attorney General are ſtrong to 
the ſame Purpoſe, A Man inſuring the Ship, on Rumour 


Owns 0.0,” S XxX 9 S = 


Hip is not loſt, the inſured ſhall pay back the Money. Salk. 


22, 


that the Ship is loſt pays the Inſurance, it after appears the 
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22. And Jacob and Allen, Salk. 27. 2 Ann. By Trevor Od 


Juſtice, if Adminiſtrator authoriſes 4. to collect Dehg, mn] 
Effects of his Inteſtate, which he receives and pays over nd 
then a Will is diſcovered, the rightful Executor may brn 

Aſſumpfit againſt 4. for what he has received, as Money K, 
ceived to his Uſe: It was there infiſted, that A, was on 
Agent for the Adminiſtrator, received the Money for his Ui. 
and had paid it to him; yet held, that the Adminiftray, 
being void, the Adminiſtrator could give no Authority, and 
conſequently A. received without Authority, and then 50. 
thing hinders the Raiſing an implied Contract, and Charsino 
the Defendant in an Indebitatus aſſumpfit. r e 


So in the Caſe of Martin and Sitwell, 1 Show. 1 56. where 
Barkedale had made a Policy of Inſurance for 5 1. Prem 
in the Plaintiff's Name, and paid the Money to the Defen- 
dant, and it after appeared the Defendant had no Goods on 
board, upon which Martin brought Afſumpfic for the 5 L Premio; 
and it was inſiſted, this was Money received from B. and tg 
his Uſe; but as Martin was Truſtee for B. the Payment by 
B. muſt be taken as Agent for him; whereby it is'plain, that 
there is no Force in that Objection, that the Defendant acted 
as Agent for Corbet, and received the Drawback by his Aw 
thority, and for his Uſe, | RW 


But it is further objected, that Corber being the Perſon who 
committed the Fraud, who was the Exporter, and intitled to 
the Drawback, the Crown ought to purſne their Remedy 
againſt him, and not againſt the Defendant, who was inno- 
cent, and took this Money only in his own Behalf, and fer 
datisfaction of a Debt owing to him from Corbet. © 


It is ſure, for any Penalty forfeited by the Landing in Ie. 
land, Corbet; and not the Defendant, ought to be profecuted; 
but when Corbet obtains a Debenture, which he hitnfeff make 
void and ineffectual, and delivers this Debenture as Payment 
for the Tobacco he bought of the Defendant, what need 5 
there to reſort farther than to him who had the Money from 
the Crown? ' Haſſer and Wallis; - H. 6 Ann. King's Bench, Sil 
28. A- Man marries a Woman ſeiſed of Lands, and a: the 

4 | ents 


4 
—_ to re a a „* "IE: = i.” Tat 
— — 
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Profits, but after it appears he had a former Wife 
oy upon which ſhe brings Aſumpfit againſt the Huſ- 

ſor Money received to her Uſe; and though objected, 

+4t the Payment to him, who had no Authority to take the 
rents, Was abſolutely void, and ſo the Tenants might be ſued, 
vr the Money ſtill lay in their Hands, and they might ſue 
was; yet the Court held the Action was maintainable 
gaoſt Wallis who received the Rents, and Recovery againſt 
zum would be a Diſcharge to the Tenants. 0 


as to the Caſe of Tomkins and Barnet, Salk. 22. upon an 
nſurious Contract, the Cale appears to be good Law; the 
{ime Caſe is Skin. 411. But there is a Miſtake in one of the 
Reports, for Salk. ſaith it was in the Common Pleas, and 
ame to Trial before Chief Juſtice Treby ; Skinner, That it 
vs in the King's Bench, and came to Trial before Chief 
alice Holt; unleſs it can be ſuppoſed, that the ſame Caſe, 
which in both Reports is ſaid to be H. 5 W. & M, ſhould after 
Nonſuit in one Court, be brought on to Trial in the other 
Court ; for this is an Exception to the general Rule, that 
where a Man receives Money for an unlawful Purpoſe, or 
pon an illegal Contract, he who is Party to the unlawful 
44 ſhall not exempt himſelf, and defeat what himſelf hath 
done, by falling on his Accomplice, who is not more crimi- 
nal than himſelf ; as in the Caſe there put, if a Man gives 
Money to 4. to bribe the Cuſtom-Officers, who pays it ac- 
cordingly, he ſhall not afterwards charge 4. for this Money 
3 received to his Ule. " 4 


$ if a Man gives Bond upon an uſurious Contract, and 
pay Part of the Money, and after an Action is brought on 
the Bond, to which the Statute is pleaded, and the Bond 
thereby avoided, he who paid Part ſhall not maintain an Ac- 
tion againſt the Receiver, as for ſo much received to his Uſe, 
for he was Party to this uſurious Agreement; and though ah 

at of Parliament makes the Bond void, yet it is only to 
him who claims the Benefit of the Statute and pleads it; for 
if he plead Non eſt factum, or Solvit ad diem, the Plaintiff 

vill recover; if then he pay the Money, he waives the Ad- 
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3 
vantage of the Statute; and à Party equally faulty, who pan 3 


his Money purſuant to a faulty Agreement, ought not 
have it back again; ſo that the Reaſons given by Trehy Fr 
the Plaintiff in ſuch Cale is particeps criminis, & dale 2 
fit injuria, ſeem not altogether ſo improper. 25 


The Objection made, that in this Caſe no Privity vn 
between the King and Defendant, was likewiſe made in the 
Earl of De vonſbire 's Caſe, 11 Co. 90. and in Sir Waker 
Mildmay's Cale there cited ; but it was there antwered, that in 

the Caſe of the Crown the Law will raiſe and create a br. 


vity ſo as to render him accountable who receives any of the 
King's Money. | E.. 2453 
| And in Caſe the ' Defendant be chargeable, the N 
will be ſo likewiſe, they were reſolved ſo to be in both theſs 


All the Barons agreed that the Delivering up the Bond could 


not be conſidered as Money received to the King's Uſe; T 
and therefore it was adjudged by the Court, that his Maje Chil 
do recover againſt the {aid Micajah Perry the Sum of 83 | Elig 
10s. 9 d. = being ſo much by him unjuſtly received in Mo- Ren 
of the Officers of the Cuſtoms for the Duty inwards (her 
called the Old Subſidy ; bur as the Reſidue of the {aid 6231 WP Ll 
145. 34d. + in the faid Information mentioned, that the {aid lan 
Micajab Perry do go without a Day as to ſuch Reſidue, ſaving 
his Majeſty's Right, if he ſhall think fit hereafter to profe- 
cute him for it. | Til 
3 17, Wil 
a | | . to 
Caſe 212. Bayley and Warburton and others. In 26 
| ScaCc. Lu 
| | | | Ry 
——— ectment on Demiſe of John Crew; on Not guilty at Aſ- L 
Yer by E ſiſes at Cheſter 24 Sept. 5 Geo. 2. before Chicf Tuſtc of Ju 
Lie, in Per. Cbeſter, a ſpecial Verdict was found, that the Grandfather th 
' ſuance of a Of the Leſſor being ſeiſed in Fee, on his Marriage with Lucy D 
— — Bron 2 


be good againft him who eliies in Remainder. 


aa: © Term. Paſch. 8 Gee. 2. 495. 
— hs ſecond Wife, by Leaſe and Releaſe 23d and 24th of 

10. 35 Care 2. ſettled the Lands in Queſtion inter a! to the 
l T himſelf for Life, then to Lucy his Wife for Life, 
ben to the Iſſues of that Marriage; then to the Uſe of Anne 
+. Wife of John Ofley, who was bis eldeſt Daughter by his 
Ormer Wife, and the Heirs of her Body, and for want of 
lach ſue, to the Uſe of Elizabeth his youngeſt Daughter by 
\ firſt Marriage, and her Heirs, with a Power to himſelf to 
make Leales. 2 8 | 


Provided alſo that it may be lawful for the ſaid Lucy, 
during her Life, to demiſe the Premiſſes to any Perſon for 
{ich Term, with and under ſuch Conditions, Rents and Refer» 
«tions, in ſuch Manner to all Intents as Tenants in Tail 
may do by Statute 32 H. 6. for the Term of one, two or 
three Lives, upon and under ſuch Reſervations and Rents, 
ind in ſuch Manner as Tenant in Tail is enabled to do by. 
that Statute. | fie 


That John Crew died leaving no Ifſue by Lucy, and no 
Children by former Wife but Anne the Wife of Ofley and 
Elizabeth ; upon which Lucy entered and was ſeiſed tor Life; 
Remainder to Anne Offley in Tail who died 11 May 1711, 
(her Huſband being before Dead) leaving Iſſue John Crew the 
Leſſor of Plaintiff (whoſe Name was changed by Act of Par- 
lament from Offiey to Crew) her Son and Heir. Y 


That Lucy married Edward Turner, and after his Death: 
ſſiliam Frowd, and that by Indenture 2 June 1713 the ſaid 
Wiliam and Lucy being of full Age demiſed the Premiſſes 
to John Ryland, one of the Defendants, in Conſideration of 
26 l and Surrender of former Leaſe from Edward Turner and 
Lucy, on which were two Lives ſubſiſting, To hold to John 
Ryland and his Heirs from the making hereof, during the 
Lives of his Sons Richard and JJaac, and Mary Norbury Widow, 
yielding 1 J. 4 s. 8 d. yearly, during the Term, an Heriot, 
the belt Good of every Perſon who (poſſeſſed by Force of 
Demile) dies ſeiſed, all ſuch Boons, Duties, Services, Avera- 
gs and Cuſtoms as have antiently been paid, doing Suit 
twice 
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Non: payment. 85 


That at the Time of this Demiſe the Premiſſes let ver 
not in the Hand of any Farmer, and were before moſt com. 
monly let for 21 Years ; that the Rent was the uſual Ren 
and the Demiſe was made with all the Requiſites neceſſar 
to be obſerved by Tenants in Tail in making Leaſes, and a. 
cording to the Form of the Statute 32 H. 8. 


| That Leſſee entered, after which Lucy died Feb, 20. 192, 
upon which the Leſſor entered as in Remainder, and made 
the Leaſe in Declaration 10 May 1726. 


On this ſpecial Verdict the Queſtion was, Whether thi 
Leaſe to the Defendant was good againſt the Leſſor of the 
Plaintiff, who claimed in Remainder ? And it was inſiſted up- 
on it was not; firſt, becauſe the Leaſe was made by Li 
and her Huſband, whereas the Power was given to her alone, 
and fo the Power was ſuſpended by her Marriage. Sed wy 
allocatur ; for a Power given to a ſingle Woman, if ſhe 
marry, may be executed by her Huſband and her; Reſolved 
on a ſpecial Verdict between Harris and Graham, Mich. 11 (ar, 
King's Bench, 1 Rol. Ab. 329. pl. 12. where a Man de- 
viſed to his Wife for Life, and by his Codicil gave her Power 
to Leaſe for ſix Years, ſhe married, and her Huſband and 
ſhe made Leaſe for fix Years 5 and held good. So it was 
reſolved 1 Sid. 101. in Chancery, by Brideman and Hal: 
and Lord Chancellor, between Duke of Bucks and Lord Antrim 
and his Wife, who executed ſuch Leaſe, the Power being to 
the Wife alone; the ſame Caſe ſeems indeed reported Cha. 


C. 18. and there it is ſaid, that Brideman held the Execution 


by Huſband and Wife ill, where an Intereſt paſſed ; other- 


| wile, where it was a nude Power; but Hale thought it 


might be fit to be argued, - and the Chancellor concurring 
with Bridgeman, the Bill was diſmiſſed. This Caſe is cited 
3 Salk. 276. but there and in Chan. Ca. 18. the Power given 
to the Wife to Leaſe is ſaid to be (being ſole) and fo recr 


ted 2 Ca. 8 
| * | 2, That 


er er 
rer — 


2. That the Leaſe by Lucy and her Huſpand | ought to hs 
hem by Fine, ſhe being Covert. Sed non allocatur ; for the 


t were BY fate of the Leſſee is not derived from the Leſſor's but ariſes 
ſt om. ac of the Eſtate of the Feoffees or Releaſees named in the 
l Rent original Settlement, and therefore nothing more is requiſite to 
ceſſary the raiſing an Eſtate to the Leſſee, bur what is required by 
and x. e Deed which creates the Power, which is only an Indenture 


toned by the Party making the Leaſe, and made in ſuch 
Manner as the Statute 32 H. 8. requires in Leaſes by Tenant 


1724, 1 Tail; and therefore it is held, that in Leaſes for Life 
made made by Virtue of a Power no Livery is needful, and it 


bath been doubted whether Livery would not hurt; but 
Hide held it did not prejudice. - 1 Vent. 28 1. And in the 
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this Caſe of Harris and Graham as above, no Fine appears. 

f the : g . = | ry | 
d up- z. That this Leaſe will not continue in force againſt the 
Lucy Lellor of the Plaintiff who claims by Virtute of Remainder, 
lone, for the Leaſe is to be made under ſuch Conditions, Rents 

' non and Reſervations, and in ſuch Manner and Form to all In- 

" he MW tents and Purpoſes, as Tenant in Tail may lawfully and is 
lved enabled to do by Statute 32 H. 8. but Leaſe by Tenant in 
Car, Tal is not good againſt him in Reverſion or Remainder. 
de- 0. Lit. 44. 4. b. 8 Co. 34. Cro. Elia 602. Nys. 


Wer 
and And the Chief Baron doubted hereof; but it was argued, 
Was that if ſuch Conſtruction be made, this Power of Leaſing is 


wholly inſignificant, for Lucy had but an Eſtate for Life, and 
therefore every Leaſe beyond it mult have Continuance againſt 
the Perſon in Remainder, and a Leaſe determinable on her 


took Notice that the Reaſons why Leaſe by Tenant in 
Tal ſtood not good againſt him in Remainder were becauſe 
the Leaſe is derived from the Eſtate- Tail, and it appears not 
that the Statute meant to make it good againſt any but his 


in the Margin. But the Leaſe here is derived out of the 
Fee-limple veſted in the Releaſees and their Heirs, by him 
that had the Fee, and. had Power to model the Uſes of it as 
be pleaſed, and ſince the Statute 27 H. 8. 10. executes the 
Lo | Pol- 


Iſſue, for the Statute mentions not the Donors. Dyer 48. 


own Life ſhe might have made without the Power; beſides 
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Poſſeſſion to the Uſe in the ſame Manner and 8 
limited, whence ſuch Power of making Leaſes, &,. 4 
to the Eſtates for Life becomes effectual, there is no Reaſon wh 
ſuch Leaſe made by Virtue of ſuch a Power, ſhould hy 
ſtand good againſt thoſe who claim in Remainder under 8 
ſame Settlement, and conſequently ſubject to the Power: 
do the Reſtrictions (annex d to the Power, which require . 
ſhould be made under ſuch Conditions, Rents, Oc. and in 
ſuch Manner as Tenant in Tail is enabled to make) neceſſar. 
ly import that it ſhould be ſuch in Point of Duration, but cn. 
ly that it ſhould be attended with ſuch Circumſtances as thi 
Act requires in the Execution of Leaſes by Tenant in 

Tail. 


c,. — Fox and Bardwell and others ; 
* Et econtra 
Baraell and others and Fox. In Scacc 


LEL in Exchequer by Fox as Vicar of Lakenham in 


Unity of 

Mer: ID the County of Norfolk, for the Tithe of Hay and all V. 
— Rectory carial Tithes ariſing on Lands in Defendant's Poſſeſlion from 
will not ex- > . 
empt the 10 Oct. 1727 for the Year following, 


Demeſne 

nds from | 
— —— And the Caſe upon the Depoſitions appeared to be this: In 
nr the Time of William 2. the Cathedral Church of Norwich is 


come to be ſuppoſed to be built, and the Biſhop's See removed from 
Evers Therford thither. 


In the Time of H. 1. Herbert Biſhop of Norwich, grants 
to the Prior and Convent of Norwich, Ferias quas Rex Milli. 
mus Fratribus donavit in hebdomada pemecoſtis, Gc. Lakenham 
cum omnibus rebus que ad eandem- pertinent villam prater ter. 
ram Osberti Archidiaconi Ameringhale, medietatem filue de Thor), 
Tc. But this ſeems rather a Confirmation of the Grant of 
H. 1, bt 


Anno 1121, Everard Biſhop of Norwich confirms to them, 
omnia que Predeceſſores mei dederunt, Cc. fimiliter quicquid 
Herbert de Roſs habuit in Lakenham, Ic. 

4 | Arno 
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— „„ N —— 
Wit i 1145. William Biſhop of Norwich confirms to them 

* nia que Herbertus epiſcopus Norvicenſis, aut Everardus epiſcopus 

uld 11 Wrnicenſis donavit, & re Herbert de * babuit in La- 

der the ynbam. : | WH 

i Dor Amo 1200. John de Grey Biſhop of Norwich grants to the 

Ke 1 Prior and Convent de Norwich eccleſiam de Lakenham cum on» 

cell whus ad eandem pertinent ibus, c. adminiſtrari per capellanos _ 

Ut an. hs, ſatvo nobis Q& Jr noſtris jure pomificali & paro- 

as that ' | | 


16 Hen. 3. Anno 1232. An Inſpeximus and Confirmation 
f the Grants of King William 2. and Hen. 1. wherein they 
nant manerium de Lakenham, Ameringhale, medietatem Silus de 


4 


Thorp, Tc. 


ICC, o Norwich of a Grant of the Church of Lakenham, and by 
> Valuation of Eccleſiaſtical Benefices, 20 Ed. 1. & 26 

m in In. 8. it appears, that the Cure was ſerved by the Monks, 

wa who received an annual Penſion. WT 

rom 


vnn Bcclefie Cathedralis Sancte Trinitaris Norvici tranſpoſuit & 
nutavit in Decan & Capitulum Ecclefie Cathedralis Sanctæ Tri- 
nitatis Norm. 


And incorporates the Dean and Chapter, and grants them 
il the Poſſeſſions of the Priory. Vide 3 Co. 73. 


The Dean and Chapter having by this Grant the Manor of 
Likenham, and likewite the Church of Lakenham, as being 
Part of the Poſſeſſion of the Prior and Convent, by Leaſe 


the Manor of Lakenham, and all the Lands belonging, except 
the Mills and Woods, for — Years, and covenanted, that the 
Leſſee ſhall have the Tithes of his Cattle going on the ſaid 


o all Tenths, Mc. 
1 Mar. 


4mo 1273. Confirmation by Pope Gregory to the Monks | 


By Charter 30 H. 8, the King Cenobium de Priore & con- 


2 Jan. 33 Hen. 8. 1541. demiſed to Robert Flint the Scite of 


Demeſnes, and that the Dean and Chapter will diſcharge him 


4 
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1 Mar. 1 Ed. 6. By Indenture the Dean and Chapter, 
Conſideration that Robert Flint had been at great ; 0 
Building and Repairing the Houſes, demiſed to him 1, 
kenham Woods; and it is declared, that whereas he held th. 
Manor of Lakenham, (that is to ſay, the Scite of the Many, 
and Demeſne Lands by the Leaſe 33 H. 8.) which it is {x1 
hath been always freed from the Payment of Tithes predil 
and perſonal in the Hands of the Farmers; the Meaning va, 


that he ſhould hold the ſaid Manor of Lakenham diſcharge 
of all Manner of ſuch Tithes; and by the ſame Indentur 
the Dean and Chapter demiſed to him the Tithes of Hy 


and Corn growing on the faid Demelnes for 99 Years, 


June 1 Ed. 6. the Dean and Chapter ſurrendered their 
Poſſeſſions to the King, who by Letters Patent 9 Nou. 1 E. 6, 
grants to the Dean and Chapter Omnia illa maneria noſtra d: 
Hindlenoſton, Ic. 20 maneria in com Norf, acetiam omnes illy 
reftorias & ecclefias noſtras de Hindlenoſton, Ic. Lakenham, U. 
2 5 rectoriat in com Norf , ©c. Acetiam advocationes, donationes, jurs 
patronatus vicariarum prædictarum eccleſtarum & earum cujuſlbet, 
necnon omnia & fingula maneria, meſſuagia, c. reddit, . 
glebas, decimas, oblationes, obventiones, penſiones, portiones, ad: 
vocat iones, jura patronatus, proficua & hereditamenta noſtra que 
cunque in villis, c. de Hindlenoſton, Newton, Nc. Lakenhan, 
c. in com Norf, Oc. dictæ ecclefie cathedralis dudum ſectam. 


Except tamen, & nobit, heredibus & ſucceſſoribus noſtris reſer- 
vat maner de Hemilby ac reftoria & advocatione vicaris d. 
Wykelwood in com Norf, necnon omnibus & fingulis meſſuagii, 
terris, Tc. decimis, redditibus & hereditamentis in Hemingih, 
Lakenham, Oc. aut alibi dict maner de Hemilby, Lakenham, ©. 
ac rectur de Hemilby ſeu eorum alicui quoquomodo ſpectant, ar 
Except omnibus terris, ©c. decimis jacentibus in Eaton, ac 40 
fienat maner de Lakenham extra dict maner de Eaton ac en 
ict maner de Ameringhale ac modo in tenur Roberti Flint. 


By Patent 1 Fuly 7 Ed. 6. the King grants to Tho. Gre 
ſham, Eſq; manerium de Lakenham, ac tot rector & ecclefiam de la. 
kenham ac advocationem & jus patronatus vicarie ecclefie ili, © 
* ac 
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e fi oula meſſuagia, grangias, Tc. glebas, Ic. ac de- 


ter, in Wil © fœæni „ ac al decimas 

| I oarbar”, blador', granor feni & cannabi, ac al decimas 

1 1 oy Weſtacre, Lakenbam, Oc. dict maner & ceelefis 7 
eld h ann alicui ſpectant, Oc. n 
17 ſr does not appear any Vicar was inſtituted till the Year 
predal 1610. but that ſince then Smith and others have been inſti- 
g vn uu Vicars, and Sir Nevil Catlin, his Father and Grandfather 
hare) A bel Ldtenbam Farm as Aſſignees of the Leaſe made to — ; 
entire BY chat Tick, right, Ward, Armiger, Menſer, were Tenants under 
T4 Catlins of the ſaid Farm; that the common Reputation 


1s been, that the Vicars of Lakenham have been intitled to 
{ll the Tithes of Lakenham, except the Tithes of Corn. 


That Tithes have been paid by the Owners and Occu- 
fers of this Farm to the Vicars, or a Compoſition for them, 
which was uſually 8 J. a Year; that Richard Catlin, Father 
of Sir Nevil, paid fo in lieu of vicarial Tithes to Smith. the 
Vicar ; that Tuck's Father held the Farm ſeveral Years, and 
rad ſo; that Wright for many Years did the ſame ; that 
Ward refuſed to pay, on which Smith's Widow ſued him in 
the Exchequer, and had a Decree 9 W. 3. to pay Tithes in 
Kind, and being informed Richard Catlin had paid 40 s. quar- 
terly, on Recommendation of the Court the Plaintiff ac- 
cepted 81, a Year, and Ward paid it for Time paſt, and all 
Time after he held the {aid Farm. | | 


That Wright, Richard Catlin and his Father paid ſo; that 
Tuck and his Father paid ſo ; that Armiger and Menſer paid 
ſo fix or ſeven Years; that his Father at firſt paid but 5 or 
61. a Year for two or three Years, but hearing 8 J. yearly 
bad been paid, agreed to pay ſo, but paid only 51. a Year 
to Harwood, who was an ealy Man; and Payments by Tuck, 
Wright and ard were confirmed; Books of Richard Catlin 
contain Entries of his Payment Anno 1632 and 163 5. 


3+ 


And two Decrees for Payment 9 W. 3. & Trin. 8 Geo. 1. 


fendant, and ard his Tenant, and Reb. Ward his Wife faith, 
ber Husband paid 20 J. for the Tithes of the Year 1720. 
6 M F* "00 


were read, the laſt of which was againſt Bardwell, now De- 


502 


— ů —— 
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and 221. for Tithes of the Year 1721. and by Report hy 
laſt Cauſe 15 April 1725. Defendant was reported indebres 
201. for Tithes of the Year —; and decreed to Pay the 
Sum and Coſts. 


. On the Defendants Part they produced, befide the Char: 
ters and Grants above, a Leaſe 14 Oct. 34 H. 8. from Den 
and Chapter of Norwich to Lawrence Stiſted for fifty Years, af 
the Tithes of all Corn belonging to the Parſonage there, ex. 
cept. the Tithes of Corn, Hay, Tack and Hemp belonging to 


the Manor of Lalenham, wherein is recited a Leaſe from the 


Prior and Convent of Norwich for twenty Years to Ro. Pifize, 
dated 10 Nov. 27 H. 8. | 


This Leaſe to Stiſked was aſſigned to Tho. Piftoe, and on 
his Surrender by Indenture 1 2 Apr. 1 Eliz. the Dean and Chap 
ter demiſed to Pictoe the Tithes of Corn in Lakenham belong. 
ing to the Parſonage there, except as before, for eighty Year 
from Mich. laſt. | 


On Surrender of this Leaſe by Indenture 20 Dec. 8 Ex 
the Dean and Chapter demiſed the ſame to Edmund Dem, 
who was Aſſignee of — Scrivens, Aſſignee of Tho. Pictoe, for 
{eventy-three Years. + | 


By Indenture 1 4 Feb. 12 Eliz. the Dean and Chapter an 
Surrender of laſt Leaſe demiſed to Lane for ſeventy Years, 


It appears Lakenbam Farm is Part of the Demeſnes of the 
Manor of Lakenham, and conſiſts of thirty Acres in Laker 
ham, twenty-eight Acres in Ameringhale, the Town Clole 
which lies in Eaton, and the reſt lies in St. Stephen's Pariſh; 
and it was proved by ten Witneſſes, and ſeveral Depoſitions 
in the former Cauſes, that Lakenham Farm was reputed Tithe- 
free, and never any Tithes in Kind great or ſmall paid for it; 
= Wright and Ward ſaid, what they paid was only a free 
Gift. | \ wh 


On this Caſe it was inſiſted for the Defendants, that La. 
kenham Farm was exempt from Payment of Tithes by St 
4 od rute 


—_ ——— 
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0 3 K . or ſecondly, by Grant 7 Ed. 6. or at leaſt the 
ſlintilf cannot be intitled to recover any Tithes as having 


10 Vicarage indowed. 


. It was argued, that the Manor of Lakenham, and . | 


Char. vile the Rectory, having been granted to the Prior and Con- 
1 Den ent of Norwich, there was a Unity of Poſſeſſion, which 
ars, of s a Foundation for an Exemption by Statute 3 1 H. 8. but 
e er. ns was not ſo much inſiſted on; for although it was agreed, 
ing to . that where 2 perpetual Unity continued to the Time of Diſ- 
m the Clurion, by Force of the Statute 3 1 H. S. it was a good Ground 
Nie WY for Exemption of thoſe Lands from Tithes in the Hands of 


the Patentees ; yet here was no Proof that the Priory of Nor- 
vich was one of the greater Houſes that came to the Crown 


1d on E. 8. and it is evident they were in the Crown before, 
bp: nd conſequently by Surrender, or by Statute 27 H. 8. for 
long. by Letters Patent 2 May 30 H. 8. the King changes the Prior 
Years ind Convent of Norwich into a Dean and Chapter, and tranſ- 


fers to the Dean and Chapter of Norwich all the Poſſeſſions 
of the Priory. 


Now no Lands belonging to religious Houſes that were 
dilſolred by 27 H. 8. were exempt from Tithes; and. Unity 
of Poſſeſhon was not in itſelf any Diſcharge for the Tithes, 
being collateral to the Land, as ſoon as the Unity ceaſed, 
the Right to Tithes revived accordingly. It appears, that 
the Deah and Chapter of Norwich having the Poſſeſſions of 
the Priory, immediately made Leaſes of the Tithes. By In- 


the denture 2 Jan. 33 H. 8. they demiſed the Manor of Laken- 
ten ban to Flint, who in Conſequence was bound to pay Tithes 
ole to the Rector the Leſſor, and 14 Oct. 34 H. 8. they demiſed 
ſh; all the Tithes of Corn belonging to the Rectory to Law. Sti- 


ſed for fifty Years, to commence after a prior Leaſe of them 
by the Prior and Convent 10 Nov. 27 H. 8. to Rob. Piftoe 
for twenty Years; ſo it is plain they did not then look on 
the Tithes to be extinct, or the Manor of Lakenham to be ex- 
empt from the Payment of them. | | 


It is true, in the Leaſe to Flint the Dean and Chapter co- 
venant be ſhould not pay Tithes for his Cattle agiſted on the 
| Demeſnes 


le 
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| Demeſnes were always diſcharged of Tithes, yet if a Cor 


therefore the Predial Tithes only were demiſed to Hint for 


Demeſnes of the Manor, which Covenant ſhews that win 
out it Tithes might have been demanded for the Agiſtmen 
of his Cattle. In the Leaſe to him 1 Mar. 1 Ed. 6. it is 4 
clared indeed, that the Manor of Lakenham had been alva 
freed from Tithes predial and perſonal in the Hands of Fa 
Farmers, and on that Account it was explained he ſhould 
be charged for any ſuch Tithes. and the predial Tithesof th. 
Demeſnes are demiſed to him for 99 Years. 


But though this be inſiſted on as an Argument that the 


ſtruction be made according to the Import of the Words, | 
feems rather to infer the contrary : It is very likely the 
Prior and Convent, when they leaſed out any Part of thei 
Lands, leaſed them free from the Payment of Tithes, in order 
fo gain the higher Rent, and therefore in the Leaſe of the 
Manor of Lakenham, or any Part of the Demeſnes, they er 
empted them from paying any Predial or Perſonal Tithes 
but this was an Exemption that was not inherent in the Lands, 
but was the Effect of their Covenant to excuſe them; when 
therefore the Covenant in the Leaſe 33 H. 8. excuſed only 
the Tithes of the Cattle agiſted on the Demeſnes of the Mz 
nor, that was not equivalent to what the former Tenants were 
excuſed from, and therefore in the Leaſe 1 Ed. 6. it was de- 
clared the Meaning was to excuſe him from all Predial and 


Perſonal Tithes, but not from all Tithes whatſoever ; and 


99 Years, but all mixt Tithes, with which the Vicar is uſu 
ly endowed, were ftill payable by him; the Covenant to 
diſcharge all Tithes, was meant only to exempt from the 
Tenths payable by Statute 26 H. 8. and not to excuſe from 
any other Tithes. | 


2. But the Thing mainly inſiſted on is, that by Letters 
Patent 7 Ed. 6. the King grants to Thomas Greſham the 
Manor of Lakenham, ac totam rectoriam & ecclefiam de Laken- 
ham, ac advocationem & jus patronatus vicariæ ecclefie ibidem, ac 
omnia meſſuagia, Tc. glebas, decimas in Weſtacre, Lakenhan, 
Oc. dict maner, ecclefiis ſeu eorum alicui ſpectan, &c. 

4 


Whence 
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Whence it is inferred that the Plaintiff; collated to the 
Vicarage by the Dean and Chapter, can have no Right to the 
riches, at leaſt not the Tithes ariſing from the Manor of 


Lakenham- 


And although it was anſwered, that by the Letters Patent 
E 6. the King had granted the Rectory of Latenbam 
nd Advowſon of the Vicarage to the Dean and Chapter, 
nd conſequently the ſubſequent Grant to Thomas Greſham 
; void; yet it was urged that in that Grant there is an Ex- 
ception of all Tithes in Lakenham to the Manor of Lakenham 
belonging; as therefore the Demeſnes of Lakenham have al- 
ways been reputed exempt from Tithes, and it came to the 
Crown Tithe-free, and thoſe Tithes by this Charter are 
onted to Thomas Greſham, the Plaintiff cannot be intitled to 
them, 


But it is evident by what is before ſaid, that the Manor 
of Lakenham, and other Poſſeſſions of the Prior and Convent 
of Norwich, came not to the Crown by the Statute 31 H. 8. 
hut were in the Crown before, either by Surrender of the Prior 
and Convent, or by the Statute '27 H. 8. and conſequently 
did not come to the Crown Tithe-free ; but in Reality, altho 
the Manor of Lakenham and the Rectory of Lakenham had 
been long united, upon the Severance of them the Right of 
Tithes revived; when therefore King Ed. 6. in the firſt 
Year of his Reign granted to the Dean and Chapter of 
Norwich the Rectory of Lakenham, all Tithes in the -Pariſh 
of Lakenham became due to the Dean and Chapter, as well 
thoſe ariſing out of the Demeſnes of the Manor as elſewhere, 
and the Exemption doth not extend to any Tithes, Parcel of 
that Rectory; but firſt, the King having granted ſeveral Ma- 
nors, Rectories and all other Hereditaments in Lakenham or 
ellewhere in the County of Norfolk, which heretofore be- 
longed to the Cathedral Church of Norwich, he excepts 
out of this Grant the Manor of Lakenham ; but this a- 
mounted not to an Exception of the ReCtory (if it had been 
appendant to the Manor, as it was not) becaule the Rectory 
was expreſly granted away before: Then he excepts all 

| 6N Tithes 
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Tithes to the Manors of Hemilby, Latenbam and in... 
Hemilky, aut corum alieni ſpedhan' ; but this doth n cl. © 
the Tithes of the Demeſnes of Lakenham, which wee 

belonging to the Manor but to the Rectory of Lakenhan 0 
the Tithes are Collateral to the Land; beſides it does hot in 
port any Tithes belonging to the Manor, for it comes in wit 
general Words belonging to the Manor or Rectory of Hermill 
or any of them, ſo that it excepts not any Tithes bel, 15 
to the Manor, unleſs it otherwiſe appear there 1 
ſuch : The next Branch of the Exception indeed ſeems g 
import that there were Tithes belonging to the Manor, ſince 
it excepts all Tithes in Eaton, aſſigned to the Manor of 25 
| kenham out of the Manor of Eaton and out of the Manor 
of Ameringhale now in the Tenure of Robert Flint ; and it 
ſeems probable there might be fome Portion of Tithes granted 
before the Council of Lateran out of Eabn and Ameringhale 
and annexed to the Manor of Lakenham, becauſe in the Leafs 
to Stiſked 34 H. 8. of the Tithe Corn belonging to the Par- 
ſonage of Lakenham, thete is an Exception of the Tirhe of 
Corn, Hay, Tack and Hemp belonging to the Manor of L 
kenham, which were probably excepted out of 'Stiſted's Leaſe, 
becauſe they were before demiſed to Flint; and perhaps by 
the Leaſes of the Site of the Manor of Lakenham 33 H. 2, 
and 1 Ed. 6. and the Demeſne Lands, they might be thoupht 
to be comprehended in the general Words, but whether they 
were in the Tenure of Flint by thoſe Leaſes or any other, 
the Exception of the Tithes lying in Eaton, & aſſignat & ap 
uat' Manerio de Lakenbam extra Maner de Eaton & Ma. 
ner de Ameringhale, cannot except the Tithes arifing out of 
the Demeſnes of Lakenham, and belonging to the ReCtory of 


And if thoſe Tithes be not excepted out of the Grant 
1 Ed. 6. they cannot paſs to Thomas Greſham by the Grant 
7 Ed. 6. they cannot Paſs as Part of the ReCtory, being grant- 
ed Ed. 6. to the Dean and Chapter, could nor pals by the 
Grant 7 Ed. 6. for the King was deceived, and his Grant to 
Thomas Greſham as to the Rectory of Lakenbam and the Ad- 
vowlon of the Vicarage, and the Tithes belonging to the 


Church of Latenbam, is void; it may poſſibly ſtand good 


as 
2 0 


FR 1 
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10 any Tithes in Eaton, or aſſigned out of the Manors of Ea- 
us or Aneringhale to that of Lakenham. | 5 


[ br not cite Caſes to ſhew that an Exception doch. ane 
extend to exclude out of a Grant what is expreſly granted. 
\ Rel. 454. & 8. A Man ſeiſed of the Manors of C. and D. 


Blackacre is Part of the Manor of C. but lies near 


of which 
ongin N. and is enjoyed with and reputed Parcel of D. he grants 
e de Mor of D. and all Lands reputed Parcel of it, except 
mis W de Manor of C. Blackacre is not excepted, being expreſſiy 


oranted as Parcel of the Manor of D. under the Words all 
[ads reputed Parcel of that Manor. | 


nd i Suppoſe King Ed. 6. had granted to Thomas Greſham the 
med BY Manor of Lalenbam, the Rectory of W. and all Lands, 
hate WY Ties, c. to the {aid Manor and Church or either of them 


telonging, and after had granted the Rectory of Lakenhaw, 
an omnibus juribus, membris & pertin' dict ecclefie Cath dudum 
ban; I -apprebend the Tithes of Demeſnes of the Manor 
telonging to the Rectory would not have paſſed to Greſbam ; 
t would be like che Caſe Mo. 426. where the Abbot of 
Hingdou ſeiſed of the Hundred, of H. and the Leet belong - 
ne, and other Lands which came to the Crown on the Diſſo- 
tion, the King grants to one Lions Part of thoſe Lands, and. 
il Lets infra pramiſſa, and after grants the Hundred of H 
nd Leet belonging, to Lord Norris; it was held the Leet 
palled by the laſt, not by the firſt Grant. 


Thirdly, But in the laſt Place it is {aid that here was ne- 
rer any Vicarage endowed, for the Cure was ſupplied by the 
Monks who had a Salary allowed them, and contequently 
the Plaintiff cannot recover, for the Vicar cannot be intitled 
to Tithes unleſs endowed of them, and the Endowment muſt 
be proved by an Endowment produced, or elſe by Preſcription; 
but here is not any Endowment produced, and can be no Pre- 
(cription, becauſe it was ſhewn when there was none, for no 
1 any Vicar, or Tithes paid to him till the Year 
1610. 8 4 a 


But 


. * 
a. —— n 4 
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But it was anſwered, it may be difficult always to ſhew he 
exact Time when a Vicarage firſt commenced, or when it wa 
firſt endowed. 


Hy the Conſtitution of Ozzoboni 21 Apr. 52 H. z. 
Religiofi, qui Ecclefias in proprios uſus habent, fi Vicarii non ſun 
pofiti in eiſdem infra ſex menſium ſpatium, Vicarios Dizceſani pres 
ſentare non omittant, quibus ſufficienter pro facultate ecclefignyy 
aſſienent portionem, alioquin Diaceſani id facere ſtudeant. 

Therefore though the Church of Lakenbam was appropriate 
before the Statutes 15 R. 2. and 4 H. 4. 12. which require 
that on Appropriations Care be taken there ſhould be a Vi. 
carage endowed, or otherwiſe the Appropriation ſhall be 
void; and it was inſiſted that thoſe Statutes extend only to 
the Time future, and conſequently on this Appropriation 
there might be no Endowment of a Vicar ; and it is moſt 
probable it was not, becauſe the Monks ſupplied the Cure 
till the Diſſolution, and had no Tithes, but an Annual Penſion; 
yet it appears by this Conſtitution the Religious were obliged 
to create a Vicar and endow him, otherwiſe the Biſhop was 
required to do ſo; and this Conſtruction extends to all pre- 
cedent Appropriations, and therefore the Preſumption is, 
that there was a Vicar endowed purſuant to this Con- 
ſtruction, 


How the Cure came after to be ſupplied by their own 
Monks does not appear; perhaps thole Monks might be 
preſented and inſtituted, though they are called Capellani; or 
perhaps the Pope might by Bull allow the Prior to appoint 
one of his Monks to officiate and ſerve the Cure, as in the 
Caſe of Briton and Wade, 2 Cro. 515. 


The Prior of Deintree had the Advowſon of Norton ap- 
propriate, and the Vicarage was endowed with the Alcarage 
and ſmall Tithes, and ſo continued till the Reign of H. 6. 
when on Petition of the Prior to the Pope, in regard the 
Priory was poor, the Pope granted quod de cetero the Prior 


ſhould conſtitute one of his Monks to officiate in the 15 
I an 


Uninerſ 


De Term. Paſch. 8 Geo. 2. 


Fog 


— 


ind ſo it Sz to the Diſſolution ; but held this did not 


iſle the Vicarage. 


It is true, this was an Endowment after the Statute 4 H. 4; 
we though this was a Reaſon given, that the Pope could 
not Aloe a Vicarage afcer that Starute , 


Vet it was alſo reſolved, that i it could not be Fg * the 
Pope, though the Ordinary might do it. g 


is ſure the Vicarage of Lakenham is mentioned in the 
3 1 Ed. 6. and 7 84 6. ſo that the Church Was woked 


upon to have a Vicarage then. 


And though it does not appear how the Endowment. ori- 
yrally was, it is ſure they were oftentimes uncertain and 


rariable. 


| At firſt the „ might be ſmall, and after alt 
ld. of Tithes 3 Vol. 1262. lach, bali of the firſt ha 
propriations, 


Nor was there any perpetual Certainty of the Profits of 
their Preſentee (chat is the Perſon, the appropriate Perſon 
preſented to any Vicarage) till the Monks by Compoſit ion 


with the Ordinary, or by their own Ordinance, (which Pre- 


{cription after confirmed) appointed ſome yearly Salary in 


Tithes or Glebe, or Rent, for the perpetual Maintenance of 
the Cure; which Salaries became afterwards the Endowments 


of perpetual Vicarages. 


- Crimes & al v. Smith, 12 Co. 4. in the Exchequer. The 
Cale was, The Abbot of Salby held the Parſonage of Lub- 
nham in the County of Leiceſter as appropriate, which 
came to the Crown by Stat. 31 Hen. 8. who in the thirty- 
ſeventh Year of his Reign granted it in Fee-Farm, under which 
the Plaintiff claimed; the Defendant got a Preſentation from 
(een Elizabeth to this Church, and infiſted, that the Impro- 
priation was made 22 Ed. 4. and no Endowment of a Vica- 
rage, and CY the A * void ; and there 


Was 


e 
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dowments of Vicarages. 


was no Inſtrument or direct Proof of any Endowment. Buy 
ſince, during the Appropriation ſuppoſed, there had been 
Vicar induced, as a Vicar rightfully endowed, it was reſolyeg 
by the Court, that the Vicarage, in Reſpect of its'Continy. 
ance, was -rightfully endowed. | 


And the Court ſaid, it would be dangerous to examine 
into the Original of Impropriations of Parſonages and En. 


Ins the preſent Caſe there is a Proof of Payment of vi 
rial Tithes to the Vicar for near 100 Years, while Richert 


Catlin, Tuck, Wright, Ward, Armiger, Menſer, held this Farm, It 
and a conſtant Reputation, that all Tithes but of Corn be- Vin 
longed to the Plaintiff; and two Decrees of this Court in hi the Þ 
Favour, which raiſes a ſtrong Preſumption for him. ck 
Js | 1 dl o 
It is poſſible the Endowment at firſt was but ſmall; that Kind 
ſome Penſion was paid to the Incumbent ; that when the 
Dean and Chapter had the Parſonage, they might vary ot if 
augment the Endowment of the Vicarage in Flim's Leaſe 33 Like 
H. 8. the Demiſe of Predial and Perſonal Tithes only, looks H 
like a Reſervation of the reſt for the Vicar; and the Preſcrip- and 
tion, which is Evidence of an Endowment, need not to be Poll 
ſuch as admits no Proof when it was not paid; for the En- the 
dowment may be within Time of Memory; but a Preſery- rell 
tion allowed by the Canon Law of ſixty Years or thereabouts, not 
a Time ſufficient to induce a Belief that there was ſome can 
Foundation for the Payment, though it does not appear ei. anc 
actly when ſuch Payment began. the 
| ch. 
Beſides, there was on 6 Nov. 1735. to which the Debate {ol 
of the Cauſe had been put over, further Evidence given 
ſeveral Preſentations by the Dean and Chapter to the Vica- 
rage, and the Vicars inſtituted thereon, ſome of which were of 
{aid to be in Purſuance of the Conſtitution of Ortobont. : 
The firſt Inſtitution was 13 12, which were followed by * 


"others 1327, 1359, 1361, 1375, 1385. 


5 Anno 


* 
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| hm 1569. there was a Sequeſtration granted of the Pros 
fs of the Vicarage by the Biſhop, in order to {upply the 
Cure in the. Vacancy, and anno 1610 there was a Preſentation 


gain. 
| Beſides, there were produced Accounts of the Chamberlains 


« Treaſurers of the Priory in the Time of R. 2. and H 6. 
vherein he accounts for $ s. de terris pertinen” vicario de La- 


WY knham, 411. 4s. f de ectlefia de Lakenham, 141. de manerio 
"vices. an decimis, & 19 R. 2. de manerio 201. de dectmis 4 l. 
ichard | 

Pam, WW It was further proved, that the Reputation was, that the 
n be Vicar had Tiche- Hay as well as other vicarial Tithes, and that 


the Payment of the 2 J. yearly by Catlin, Wright, Ic. was 
reckoned to be for the Tithe of Hay, Clover, Turnips, and 
{| other {mall Tithes, and that Tiiche had been once paid in 


Kind to the Vicar. ' + 
| the A 
y or It was further inſiſted, that the Vicarage or Rectory of 
e 33 Lenbam came not to the Crown either by the Statute 3 1 
looks H B. or 27 H 8. but the King 30 fl. 3. tranſlated the Priory 
crip- and Convent to a Dean and Chapter, and transferred the 
o te Polletions of the Priory to the Dean and Chapter; ſo that 
En- theſe Poſſeſſions not being. ſurrendered to the Crown; nor 
ep reſted in the Crown by any Act of Parliament, there could 
puts not be any Exemption from Tithes; for Unity of Poſſeſlion 


cannot be an Exemption longer than the Unity continues, 
and it is only by Force of penning the Clauſe in Stat. 31 H.8. 
that the Lands given to the Crown by that Statute are diſ- 
charged, where there had been a perpetual Unity till the Diſ- 
lolurion by that that Statute. 


And the Court was of Opinion, that Unity of Poſſeſſion 
of the Manor and Rectory of Lakenham in the Hands of the 
Prior and Convent, and after of the Dean and Chapter of 
Norwich till 1 Ed. 6. did not exempt the Demeſnes of the 
Manor from Tithes when they came to be ſevered. 


That 


. 


— 
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Latenham which was before expreſly granted to the Dean and 


1 


That by the Letters Patent 9 Nov. 1 Ed. 6. the ReQ, 

was granted to the Dean and Chapter of Norwich, and . 
quently the Grant of it by the Patent 7 Ed. 6. to Thom, 
Greſham, Eſq; was void ; and although there was an Excep 
tion in the Grant 1. Ed. 6. of the Manor of Lakenham, Ree. 
tory of Hemilby, Oc. and all Lands, Tithes, c. to the 
{aid Manors, Rectory, aut corum alicui quoquomodo ſpeftiy 
that did not. except any Tithes, Parcel of the Reclory of 


Chapter, much leſs the Tithes belonging to the Vicarage, 


That the Reputation of Tithe Hay and all Vicarial Tithe, 
belonging to the Vicar, and the Payment of them by the reſt cf 
the Pariſh, and the Payment of the 8 J. yearly, or ſome other 
Sum, as a Compoſition for them by the Owners and Occupien 
of Lalenbam Farm above 100 Years, and the two former De- 
crees in Favour of the Vicar, . was a ſuſſicient Evidence of 
{ome antient Endowment. 


And the Court decreed the Defendant ſhould account with 
the Plaintiff for the Tithes demanded by the Bull, - and that 
the Defendant's croſs Bill ſhould be diſmiſſed with Cofts, 
which upon an Appeal to the Houſe of Lords in Mar. 173 5-6 
was affirmed, with 200 J. Coſts, 4 


2 


DE 


Termino Paſch. 
9 Geo. 2. In C. B. 


F 


Roger Acherley ver. Bowater Vernon. Gb 214. 50%. 
— 55 4. ai — 22 — ctr 


N Adtion of Debt for 57001. the Plaintiff Altes That l The Non- 
[ whereas Tho. Vernon, Eſq; being ſeiſed in Fee, by Will 1 \ 4 eprom 

June 1711 . deviſed to his Wife out of the Manor of tion, 1 
Saly, and other Lands and Tenements in the County of — — 


ent to 


ſſaceſter, an Annuity or Rent-Charge of 10001. a Year for — 1 
ber Life, clear of all Charges, except Parliamentary Taxes, w _ 


\ 3 he claimed 
in leu of her Jointure. — 


Condition. 


And by the ſame will deviſed to his Sifter Eliz, Acherley 
the Plaintiff's Wife 200 l. a Year out of Rents of his ſaid 
- Eſtate, to her own Hands for her ſeparate Uſe, exclu- 
live of her preſent or any future Husband ; and to be made 
up 400 J. a Year from his Wife's D. during his Ss 


Life, 


And after a Deviſe of other Eſtates to William Vernon, Nc. 
he deviſed all the Reſidue of his real and perſonal Eſtate 
(is Debts, Legacies and Funeral Expences firſt paid) unto his 
brother Roger Acherly, Geo. Vernon, Geo. Wheeler, John Bear- 
oft and Richard Vernon, their Heirs, Executors and Admini- 
[rators, upon Truſt and Confidence, that after the Annuities 
and annual Rents before deviſed to his Wife and Siſter, Cc. 
pad, the ſaid Truſtees ſhould inveſt the Reſidue of his per- 
nal Eſtate in the Purchaſe of Lands, Wc. and ſhould ſtand 
6 P ſeiſed 


* 


* r 
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ſeiſed of all his real and perſonal Eftate, during bis Wife 
Life, to the Uſes and Purpoſes in the ſaid Will; and the 
the Deceaſe of his Wife (in caſe he die without Iſſue then 
living) ſhould ſtand ſeiſed of all his Manors, Meſſusg 

Lands, Tenements and Hereditaments, and Lands to be — 
chaſed with the Surplus of the perſonal Eſtate, and ſhoul 
ſettle the ſame to the Uſe of Bowater Vernon for ninety-ning 
Years, if he ſo long live, with Remainders over, 5, 


And directed, that his Truftees during his Wiſes 1; 
ſhould pay the clear Surplus of the Profits of his real n4 
perſonal Eftate, after Payment of the ſaid Annuities, Debt 


Nc. to the ſaid Bowater Vernon for ſo long Time as he ſhould de f 
live, and after his Deceaſe, to his firſt and other Sons in Tl WY then 
; Male, Tc. | tute, 
7 A Py 
And whereas by Codicil 2 Feb. 1720. Thomas Vernon the 
Teſtator having purchaſed other Lands, deviſed the {ame to T 
his Truſtees and Executors, ſubject to the ſame Truſts or 1724 
{ame Uſes to which he had deviſed the Bulk of his E- 
Nate, We. þ 
Ray WIS} [uſt 
Then revoking that Part of the Will that appoints Roger WMH Cou 
Acherley, George and Edward Vernon three of his Truſtees, be 
deſires Frances Keck and John Nichols to be two of his l 
LH | 'þ Wi 
And whereas the Teſtator died 5 Feb. 17 20. ſeiſed, &. be 
after whoſe Death Roger Acherley and Elizabeth his Wife were of 
ſeiſed of the ſaid Rent deviſed to Elizabeth in Demeſne 2 
of Freehold, in Right of the ſaid Elizabeth, by Virtue of the 
{ſaid Deviſe. And Bowater Vernon entered into the ſaid Ma- 
nor, c. out of which, c. and hath been ever ſince Tenant 
of the Demeſne thereof, and 19001. for nine Years and de 
'a Half, ended 5 Feb. 173 1. in the Life of the ſaid Elie 
beth Acherley and Mary Vernon, became due to the ſaid Eli 
zabeth for the ſaid yearly Rent, and is yet unpaid. , 
And the ſaid Elizabeth died 3 May 1732, and Mary J. t 
; te 


* 


died 5 Fuly 173 3. whereby, and by Death of Elizabeth, F 
. 


* 
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© Fore of Statute,” Action accrues to the Plaintiff, her Hus- 
und, to demand the {aid 1900 J. Part of the ſaid 5700 J. 


in the ſecond Count Plaintiff declares, that whereas Thomas 
mos being ſeiſed in Fee of the Manor of Shrawley, c. 
V wil 17 Fan. 1711 deviſed to Elizabeth Wife of Plaintiff 
160 l a Year to be iſſuing out of his Real Eftate, We. for 
Life, and died 5 Feb. 1720, after whoſe Death Plaintiff and 
wie, in Right of Wife, were ſeiſed of the ſaid yearly Rent, 
ind Bowater Vernon entered into the ſaid Manor, and hath 
ner fince been Tenant of Demeſne, and 1900 J. for nine 
Years and a half 's Rent ended 5 Feb. 1731, became due to 
he ſaid Elizabeth in her Life and Life of Mary Vernon, and 
then Elixaberh died 3 May 1732, whereby, by Force of Sta- 
te, Plaintiff became intitled to demand the ſaid 1900 l. o- 
ther Part of the ſaid 5700, 


2 2 . - 
4 
— Am. 
- - . 
- 
„ 


Third Count to the ſame Effect, on Deviſe by Codicil 2 Feb. 
1720; to which the Defendant pleads he owes nothing, 


And on Trial at the Sittings 2 4 Feb. 8 Geo. 2. before Chief 
ſuſtice Eyre, agreed to a Verdict for the Plaintiff on the firſt 


And the Plaintiff ſhall inſert into the Declaration the Con- 
dition in the Codicil deviſed to Letitia 4. and whatever in 
Vill or Codicil Defendant thinks neceſſary, and if the Court 
te of Opinion for the Defendant the Plaintiff ſhall pay Colts 
d a Nonſuit. * 1 


Serjeant Skinner for the Defendant. 


The Caſe principally intended to be referred to the Confi- 
deration of the Court is this: r 


Thomas Vernon deviſes 200 l. Rent- charge to his Siſter, 
Wife of the Plaintiff, for her Life for her ſeparate Uſe, to 
be iſſuing out of his Real Eſtate, and deviſes his Real Eſtate 
to Truſtees, on Truft that the Rent-charge being firſt paid, af- 
ter his Debts and Legacies ſatisfied, they ſhould ſtand ſeiſcd, 


during 


— 
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during his Wife's Life, to the Uſes of his Will, and to ena. 
them to perform it; and directed them, during this Wif . 
Life, to pay the clear Surplus of the Profits, after the ſaid 1 8 
nuities, Debts, Legacies. c. deducted, to Defendant fo lor, 
as he lives, then to his Sons, &c. and after Death 6 4p 


Wife to ſtand ſeiſed, and ſettle the ſame on Defendant, & Wl 
the Defendant enters on Death of the Teſtator, and harh why be co 
ſince received the Profits as Tenant ; the Plaintiff 's Wife die; from 
Whether the Plaintiff, can maintain Debt againſt the Deſen. 2 
dant for the Arrears of this Rent- charge during the Cover. Ne 
ture. N of th 
By Statute 32 H. 8. 37. If any in Right of his Wife bah h R 
an Eſtate for Life in any Rent, and the ſame be unpaid in Ann 
the Wife's Life-Time, the Husband after her Death ſhall hay: Ro 
Debt againſt the Tenant of the Demeſne that ought to hare laſe 
paid the ſame. Niec 
2dly, It was infiſted, that by the Codicil it is ſaid, But my 
Will is, That what I have ſo given to my Siſter and Niece l 
be accepted in Lieu of all, either might claim out of m w. 
Real and Perſonal Eſtate, and upon Condition that they re- and 
leaſe all Right, Oc. to my Executors and Truſtees of my 
Will. M 
This Clauſe makes the Releaſe a Condition precedent, and a 
it is agreed by the Cale, | ho 
That the Right is not releaſed. v 
That the Condition precedent muſt be ſhewn to be perform- . 
ed, or nothing Veſts, appears by the Caſes that are mention- a 
ed 1 Rol. Abr. 415. S. 11. Pl. Com. 30. 2 Vern. 340, 
1 Sand. 215. | | | | 
c 
2 


And this muſt be a Condition precedent as to the Le- 
gacy to the Niece; and ſhall the ſame Words make Condition 
precedent to the Niece and not to the Siſter ? 


2 60 | | ber- 


— — — 
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* 


* 


22 contra, 1 The Words of the Codicil muſt be 
en diſtributively. © 2 Vern. 478. | 


Whether à Condition be precedent or eee muſt 
ze collected from the Intent of the Teſtator, to be collected 


{om the Words of the Will. Vin. 114. Cro. Ex. 219. 


Von here the Deviſe of the Anmities precedes the Deviſc 
of the Real Pilate, | 2 


But if the will and Cadel be corned together, All che 
Annuity to the Teſtator's Siſter is deviſed firſt on Condition; 


i is ſad the Words make it a Condition precedent, 2 to Re- 
kaſe from the Niece but I ſubmit it was ſubſequent to the 
Niece, for it is taken Notice of, — under 


Age at this Time. 


„ meant void Rrleaſan 60 be 
made, he knew his Siſter was married, and Niece under Age, 
and neither the Teſtator knew could then releafe. 


Beſides the Teſtator faith my Will is, That the Annuity ſo 

be accepted, Nc. then adds, thus provided for my 
— and Niece, Tc. which ſhews he look d on the Provi- 
fon made at preſent before any Releaſe. 


In Caſe it be a ſubſequent Releaſe, it is then become im- 
poſſible by the Act of God, by Death of Wife during Co- 
rerture, and conſequently Non-performance cannot avoid the 
Annuity, | 


Srjeane Skinner in Reply, . 
cedent, as it is annex d to an Annuity which is Gy 
md conſequently mult ceaſe if not releaſed. 


Afterwards in Tris 9 & 10 Geo. 2, nete 


ant Chapple for the Defendant, who a, 


6 Fiſh 
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»* 
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Firſt, That the Annuity was given by the Teſtator to his 
Siſter on a Condition precedent, which is not averred to he 
performed. 


Secondly, If not, yet the Annuity ceaſed by Non-per: 


formance of the Condition. 
As to the Firſt, It appears the 200 J. a Year was not given 


abſolutely, but upon a Condition, and if ſhe had no Eſtate 


in her, the Plaintiff, as her Huſband, cannot by Statute 
32 Hl. 8. 37. maintain Action for the Arrears. 


Now the Words require ſomething to be done previous: 
the Words are in the preſent Tenſe, be acce on Condi. 
tion ſhe do releaſe, not if ſhe ſhall accept or {hall releaſe. 


There is a Difference between a Deviſe of Land and of 
Annuity that is Executory. 7 Co. 10. n 
The Intention of the Teſtator muſt be the Rule to con- 
ſtrue the Words, and if the Teſtator had been asked when 
ſhe ſhould have the Annuity, he would have ſaid when ſhe 
releaſed her Right. | mY 


No Part of the Annuity can be paid till fix Months end, 
for it is payable half-yearly. O. Lit. 208. 2 Co. 79. Where 
a Condition concerns a Tranſitory Act, without limiting 2 
Convenient Time, it muſt be done preſently, that is, in Con- 
venient Time, conſidering the Nature of the Tranſaction. 


Now, f ſhe takes the Annuity, and after refuſes to re- 
leaſe, ſhe hath the Annuity, though the Teſtator intended it 
in Lieu and Satisfaction of her Claim to the Eſtate. 


Being a married Woman will not alter the Caſe, for if it 
don't veſt till the A& done, ſhe might have levied a Fine. 


10 co. Ow. 25. ſhews doing all ſhe could do, had been # 


good Performance; Lat. 20. if ſhe had levied a Fine, tho the 
Huſband had diſſented, it might poſſibly have been good. rs 


I 


3 
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Marriage, Infancy, Wc. no Excuſe. 1 Rol. Ar. 421. 


d his 

0 be | Vent. 199. 1 Rol. 444, 426. | 

U If ſhe had executed a Releaſe, it had ſhewn her Willingneſs 

per- 0 do all the could, though not effectual. 1 Saund. 115. 
Paſch. 1730. Bill in Chancery by Mrs. Acherley againſt 

Ive Truſtees and Plaintiff for this very Annuity ; Decreed, on exe- 

fate ding a Fine the Arrears ſhould be paid to her. 


In Jan. 1733. Grangier, as Adminiſtrator to his Wife, exa 
hibited a Bill for the Arrears of this Annuity. 


But 16 May 1734, by Maſter of the Rolls Bill diſmiſſed, 
tecauſe not alledged they had releaſed. | 


Serjeant Wright, contra, What has been done in Chancery 
x no more than that Court would not preclude Remedy at 
Law, unleſs they would comply with what was reaſonably to 
be done on their Part. b 


But here is no Condition at all by the Will; then the 
Words in the Codicil are What is ſo given be accepted, Oc. 
then ſuppoſes it was given. | 


Beſides the 200 l. was not to be in Lieu of her Right, bus 
the 400 J. a Year, and then it was to be releaſed, 


$ the 1000 J. made up 6000 l. to the Niece, was not to 
be in Satisfaction of her Right, nor was ſhe bound to releaſe 
on Payment of 1000 J. till the 6000 J. paid. 


Then the Releaſe could not be required till the whole Be- 
nefit of the Deviſe took Effect. 44223; 


Objected, She ſhould have done what ſhe could, i * 
Anſwered, What ſhe could not lawfully do ſhe was not 
| Bur 


und to do, 


820 
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— 
But this muſt be a Condition ſubſequent ; he deſigned his 


Siſter an immediate and preſent Maintenance prior to any B. 
fate given to others. 


Secondly, She was ä to Truſtees, who had no E. 
ſtate but what was ſubſequent to hers. 


The Caſe 1 Rol. Abr. 415. 16. S. 12. the Condition wx 
held ſubſequent, becauſe to be performed at a Day future, 


do 3 Lev. 132, 


| ObjeCted, Difference between Deviſe of Land and Annu. 
ty that is Executory. But no Difference but where the Con- 
dition 1s Executory. 


Thirdly, If Condition be ſubſequent, it is become impoſlible 
by Act of God, the Siſter dying before the Wife, | 


In this Cafe I think the Deviſe of 2001. a Year is not 
upon a Condition precedent, if it had ftood upon the 
Words of the Will, it is evident it was intended to be given 
to her immediately upon his Death, for it was to be pai to 
her half-yearly during her Life, and excluſive of her pre 
ſent Huſband as well as any future Huſband, and when ſhe 
furvived his Wife it was to be 400 l. a Year. 


Then he Deviſes his Eſtate at Hertingto in Lincoloſbir, 
paying out of it 100 l. a Year to his Truftees during his 
Wife's Life, the better to enable them to pay the ſaid An- 
nuities. | 


Then he gives all the Reſt of his Real and Perſonal Eſtate, 
after Payment of his Debts, Legacies and Funeral Expences, 
to his Truſtees, &c. on Truft to pay the Annuities before 
deviſed to his Wife and Sifter firtt, and after Payment of all 
Debts, Wc. to lay out the Reſidue in a Purchaſe, Oc. 
And that the Truſtees ſhould pay the ſaid clear Surplus after 
the {aid Annuities, c. to the Defendant Bowater Vernon. - 
HH 
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& that upon the Will the Annuity to his Siſter undoubt⸗ 
ly reſted preſently, without any Condition precedent, 


Then by his Codicil he firſt ratifies his Will, except in the 
nlerations after mentioned, and then makes his Niece's Le- 
cy 6000 J. which before was but one; and then adds the 
proviſo inſiſted on, | | 


But my Will is, That what I have ſo given to my Siſter and 
Nizce be by them accepted and taken in lieu of all they may claim 
ut of my real and perſonal Eſtate, and on Condition they releaſe 
gl ſuch Right to the Executors and Truſtees of his Will, 


Now the Words of this Proviſo do import the Bequeſt 
to his Wife and Niece to be antecedent to what is requited 
to be done by the Proviſo. | 


That which is required to be done- is; that the Gifts be ac- 
cepted in lieu of all they claim out of his real and perſonal 
Efate, and on Condition they releaſe ſuch Right to his Exe- 
cutors and Truſtees; it muſt be given before it can be ac⸗ 
cepted, and the Acceptance mult precede the Releaſe. ' 


that in this Caſe the Releaſe cannot be prior to the 
Devilees Acceptance of it in lieu of all other Intereſts they 
may claim out of the Eſtate. 2 | 


Scondly, The Deviſe is by the Will, this Proviſo by Codi - 
cl annexed to the Will; ſo that the Proviſo did not intend 
to defeat the Will; but to add a Condition to the Deviſe 
thereby made; and therefore the Wording of the Codicil is, 
Woat T have ſo given; which imports, that the Legacies were 
aready given to which this Condition is annexed; 8 


It is objected indeed, that with reſpect to the Niece the 
Releaſe muſt be antecedent; | | 

But I do not ſee any Neceflity for ſuch Conſtruction, the 
Legacy of 1000 L. is made up 6000J. by the Codicil; no 
6 R Doubt 
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Doubt ſhe will accept the 6000 J. rather than th kj 09g 
but then ſhe muſt releaſe all other Rights to the Eflate; bu 


ſuch Releaſe may be ſubſequent. 


I ſee nothing in the Nature of the Thing, why this ſhoulz 
not be made after as well as before. 


But the Legacy given to the Niece of 1000 J. by the Wil 
is to be paid at the Age of eighteen, or Marriage, and this 


is confirmed by the Codicil, in caſe ſhe releaſe her Riphe to 


the Eſtate. 
But ſhe could not releaſe till the Age of twenty-one, and 


conſequently her Legacy was payable before ſhe could releaſe, 


The Condition therefore that ſhe ſhould releafe muſt te 
ſubſequent to the Legacy deviſed. 


And if it be ſubſequent as to the Niece, the ſame Words 
will not make a Condition precedent as to one, and ſuble- 
quent as to the other, 


Chief Juſtice Reeve thought it a Condition ſubſequent, 


But the other Judges doubting, it was adjourned ; and al. 
terwards in Eaſter Term 1 2 Geo. 2. Willes Chief Juſtice and 
the whole Court inclined to think it a Condition precedent; 
but held, that ſuppoſing it to be a Condition ſubſequent, yet 
not being performed, the Plaintiff was not mtitled to the 
Arrear of the Annuity ; and therefore the Verdict was {ct 


aſide, and the Plaintift to pay the Coſts of a Nonſuit. 


Caſe 215. 


Conviction 


of Perſon 
unqualified 
in 5 l. Pe- 
nalty for 


every Hare, 
when held 


good. 


Bluet, qui tam, &c. ver. Needs. In C. B 
Entered Trin. 7 & 8 Geo. 2. 


LUET Clerk, qui tam pro pauperibus quam pro ſe ipſo, er- 
hibits his Bill 23 Jan. in Hillary Term laſt againſt the 
Defendant an Attorney of this Court, for 40 J. Debt, for 


that at Holcomb Regir in the County of Devon, 25 Now. 1733 
* Hob 


4 


wh oY A fel ry gs = a 


= 
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che Defendant did uſe a Gun to kill and deſtroy che Gare, 

whereas he was not qualified ſo to do by the Laws of the 
Realm ; whereby an Action accrued to the Plaintiff to 4 
mand 5 L. Part of the {aid 40 l. 


Secondly, That 16 Fan. 1733. he did keep another Gun 
to kill and deſtroy the Game, not Pn Vc. for which 
Action accrued for other 5 . 


Thirdly, That the ſame Day he expoſed to Sale ſix Hares 
againlt - Form of the Statute, whereas he was not quali- 
iy in his own Right to kill Game; whereby Action accrued 
to demand 30 . Reſidue of the 401. 


Defendant pleads he owes nothing; and in Arreſt of 
Judgment moved, 


- Firſt, That the firſt Count is not good; ſince by Stat. 5 Aun. 
14 K 4. it is enacted, That if any Perſon, not qualified by 
the Laws of this — ſo to do, ſhall keep or uſe any Grey- 
hounds, Setting Dogs, Hays, Lurchers, Tunnels, or any 
other Engine to kill and deſtroy the Game, and ſhall be con- 
ridted, Cc. before a Juſtice of _ he ſhall forfeit 5 1 


But a Gun is not mentioned in this Act, and therefore 
when by Statute 8 Geo. 1 9. it is enacted, That Perſons liable 
to be proceeded againſt before a Juſtice of Peace for any pe- 

cuniary Penalty or Sum for any Offence againſt the Law for 
Preſervation of Game, may be proceeded againſt by Informa- 
tion before a Juſtice of Peace, or by Action of Debt, or in 
Caſe, Oc. before the End of next Term after Offence, Cc. 
But Debt lies not unleſs the Offence be within the Statute 
5 Anne 14. | 


Secondly, Ir is not ſufficient to ay he was. not cualife], 
without ſhewing he had not 1001. a Year, nor other Eſtate 
which makes a Qualification. 


The Queen ver. George, Mod. Ca. 40. in the Queen's Bench, 
2 Ann. It was held, that Conviction on Statute 4 & 5 N. & 
M. 23. 


* r 


* 
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M. 23. ſhewing that Defendant exiſtens perſona ai 
luta, Oc. did hunt and kill ſo many Hares, Oe. ought 
to be quaſhed, becauſe it did not ſhew he was not 
qualified. , , 


Thirdly, The ſelling ſix Hares together is but one Offence ; 


and by Statute 9 Am. 25. which enacts, That if any Perſon 


whatſoever, not being qualified in his own Right to kill 
Game, ſhall ſell or expoſe to Sale any Hare, Pheaſant, &c. he 
ſhall forfeit for every Offence ſuch Penalty as on Higlars, &. 
by Scatute 5 Ann. 14. is inflicted, (viz;) the Sum of 5 J. which 


ought not to be underſtood 5 J. for every Hare, Pheaſant, 


Tc. but for all ſold at once; but the Penalty on Higlars, 
Oc. by 5 Ann. 14. is the Sum of 5 J. for every Hare, Phea- 
ſant, Cc. th | 


As to the firſt Objection, a Gun is an Engine to deſtroy 
the Game. | 


So as to the ſecond Objection, we have exactly pur. 
ſued the Words of the Act; and if the Defendant had 
been qualified, he muſt ſhew it. Dy. 312. (ub. 6, 


124, 304» 


As to the third Objection, that all is one Offence, the 


Statute 9 Geo. refers to the Statute 5 Anne, which gives 5, 
for every Hare, Cc. | | 


And though it be objected now at laft, that the Jury finds 
but 10 l. without ſhewing to which of the Offences it is to 
be applied; it is to be obſerved, that this is an Action of 
Debt for 40 J. and the ſeveral Offences after mentioned make 
up that Sum; and the Jury may find the Defendant owes 


but Part of the Debt. 


And per Cur, As to the firſt Objeclion, the Averment of 
his not being qualified is ſufficient, ſince the Words of oy 


| De Term. Paſch. 9 Geo. 2. XA] 
72 are purſued ; and the Defendant may come and ſhew 


Indeed Convictions have been quaſhed for not ſetting forth 
har was his Want of Qualification; becauſe it muſt be 
az out before the Juſtice, that he had no ſuch Qualification 
s the Law requires; and therefore the Juſtice ought to re- 
aro, that he had no Manner of Qualification, before he can 


As to the ſecond, this is after Verdict; and it is Matter 
af Evidence, whether a Gun be an Engine to kill and deſtroy 


Game. 


As to the third, the Statute 9 Geo. ſaith not he ſhall for 
very Offence pay 5 J. but ſhall forfeit the Penalty of the 
Statute 5 Ann. on Higlars, and which is 51. for every Hare, Wc, 


And being a Debt, the Jury may find Part of the Debt. 
judgment for the Plaintiff, 


Philips Ver. Fowler. In C. B. NG Caſe 216, 


T was moved for a new Trial, becauſe the Jury being di- Verdis fee © 
I rided caſt Lots, which falling in Favour of the Plaintiff, d Juerg 
Verdit was given for him. let, how 

l 28 
ve it, 

It the Jury caſt Lots how they ſhall give their Verdict, 
and give it as the Lot determines, the Verdict ſhall be ſer 


ade. Reſolved 2 Lev. 139. 


| After Motion in Arreſt of Judgment, on an Information 
in Nature of a Quo Warranto, for fiſhing in the River Thames, 

The King againſt Ld. Fitzwalter, (this was before Hale in the 

King's Bench) Ty. 27 Car. 2. Verdict ſet aſide for the ſame 
Cauſe. 2 Lev. 205. Foſter and Hooden, M. 29 Car. 2. 


6 8 | 6 3300 
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ted by the Motion in Arreſt of Judgment, that the Verdid 


tion was only for a new Venire, Cc. 1 Keb. 465, 535. 2 Le 


ä M6 


So in the Caſe of Fry and Hordy, 2 Jon. 83. 


So where Jury conſented to join in Verdict if the Cu 
approved of it, was ſet aſide. Cro. Elix 779. 


In the Caſe of Prior and Powers, 3 Keb. 811, Mig 
16 Car. 2. it is ſaid a new Trial was denied for this Com, | 
plaint, but it was becauſe the Matter appeared only by Tt K 
pumping the Juryman to {wear againſt himlelf ; and mib 
den ſaid it would be of ill Conſepuence; and that in d: . kndan 
Philip Actons Cale a new Trial had been granted for throwing 


Crols or Pile. 
Serjeant Chapple, contra, inſiſted, That it had been admit 
was good, and therefore Defendant cannot have Liberty after 


to move to {et it alide ; in pleading, if the Defendant omt WR Ch 
to plead in due Order, he loſes the Benefit of the former, are 


Co. Lit. 303. liſte 
And a Man cannot plead to a Scire facigs Matter which Wl B: 
avoids or abates the Writ. allow 


In the Caſe of The King againſt Lord Firzwalter, though Magy 
it is ſaid to be a Motion in Arreſt of Judgment, the Ms 


It is ſaid 2 Salt. 647. none ſhall move for a new Trial 
after Motion in Arreſt of Judgment. n 


Nor after Motion in Arreſt of Judgment he cannot more 0 
to ſet aſide a Writ of Inquiry. agre 


After Writ of Error brought, you cannot move to ſet 2. 
ſide the Judgment for Irregularity. Salt. 402. 


Serjeant Eyre to the ſame Effect. | 
5 I 


» r „ 1 1 N 
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In Reply, Serjeant Skinner, Hawkins and Wright, inſiſted, 
hat this Motion is not to let alide the Verdict for an Irre- 
lriry, or being againſt Evidence; but becauſe it is againſt 
ſulie, againſt the Nature of a Trial by Jury, againſt Mag- 
10 Charta, which ſaich Trials ſhall be Per judicium parium ſno- 


Fs , 


Ir is admitted the Motion is not too late to puniſh the 
Jury 3 ſhall it then be too late to prevent the Ruin of the De- 
-ndant by this Verdict, for which they are puniſhed ? 


' In Caſe Judgment had been entered on Diſcovery that 
t was illegally obtained, it has been vacated. 1 Lev. 95. 
Mo. 631, 2. Kol. Ar. 1 And. 232. Verdict held to be 
wid, becauſe the Jury examined Witneſſes apart. 


Chief Juſtice, it is generally true, that after Motion in 
Arreſt of Judgment, a Matter known to Party, ſhall not be 
iniſted on to have a new Trial, e 


But no Inſtance where in a Caſe like this the Verdict was 
lowed, becauſe there had been a Motion before in Arreſt 
of judgment; this therefore being a Verdict contrary to 
Magna Charta, to the Duty of a Jury, againſt Reaſon and 
Right, I think there ought to be a new Trial; the Caſe 
2 Lev, 139. The King againſt Lord Fitswalter, is a Reſolu- 
ton*expreſs in the Point. 


judge Denton and I were of the ſame Opinion; Judge 

Firteſcue doubted, he ſaid he could not take it to be as 

no Verdict ſince the Poſtea had returned it as ſuch, but he 

greed it ought to be 4 void Verdict; and it was ſet aſide. 
* 


Caſtell 


Dr Term. Paſch. 9 "7" wh 2. 
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22 Ca ell 1 ver. Baile 
8 5 I ntr. Paſch. 8 Geo. 2. 


CTION for Words, for that the Defendane 
Verdi hath A 1734 falſely and maliciouſly ſpoke of the Plaintif hs. 
hoken of He (meaning Plaintiff ) is Pages and for ſworn, Neem ta 


In C. B 


the Plaintiff 
as Broti er of PHD it. 

the Defen- 

dant, it is ſufficient, tho no Averment in the Declaration that be was his Brother, 


Secondly, My Brother Caſtell (meaning Plaintiff ) is perjureg 
and forſworn, and 1 will prove the ſame. | 


- Thirdly, My Brother John (meaning Plaintiff ) 7; Nebst 
and forſworn, and I can prove it, to the Damage of 5000] 


Defendant pleads Not guilty ; Verdift for the . and 
Damages given generally. 


Serjeant Chapple mid 5 in Arreſt of Judgment becauſe cf 
intire Damages, * on 2d and zd Counts the Adtion is not 


maintainable becauſe no Averment that Defendant was Bro- 
ther to Plaintiff, and then no Evidence that thoſe Words 
were poke of Plaintiff. | 


And it hath been laid down as a Rule, that where the 
Words ſpoken may be applicable to ſeveral, it is not ſufficient 
to ſay the Words were ſpoken of the Plaintiff ; but there 
ought to be an expreſs Averment, that the Plaintiff hath the 
Title or Delcription g given him. 


In the Caſe” of Delamore 11 Car. King's Bench. 1 Fal 
Ab. 84. S. 2. 774. 2 Cro. 442. Error was of a Jud 
ment in the Court at Bath, wherein the Plaintiff declared, 
that in a Suit there between Defendant and &. the Plaintiff 
was Witneſs, and in Diſcourſe of ſuch Trial with the Wite 
of S. and the Oath the Plaintiff had taken, the Defendant 
{aid of the Plaintiff, Your Brother Delamore (Innuendo the * 

I 


4 


| 
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aalen fratrem dict uxor”) took a falſe Oath againſt me 


After Verdict for Plaintiff, the Declaration was held not 


to be good, becauſe not averred the Plaintiff was Brother to 
he Wife of S. indeed the Report adds quere rationem — — 
ſor there was another Caule of the Judgment, becauſe no A- 
rerment that Iſſue was joined, but only, that at a Trial 
be was Witneſs, and ſwore, Cc. 


80 Mich. 15 Car. in the King's Bench, Jobnſon and Dy, 
| Ro. 34. S. 4. Plaintiff declares that the Defendant Having 
Diſcourſe of the Plaintiff, ſaid of him to Fobn Fobnſon, Sen. 
[ will take my Oath that your Son ſtole my Hens; judgment 
vis arreſted becauſe no Averment that the Plaintiff was his 
on; but Mar. 62. takes Notice Croke was abſent. © Vide 
n. 521.2 Cro. 635. | IN Fo 1 | 


Ll 


80 H. 1652. Burrows and Uſher, 1 Rol. 85. S. 9. Plain- 
if declares that the Defendant having Diſcourſe of the Plains 
tf, ſaid of Plaintiff, Tour Father (Innuendo Plaintiff) Bruck 
4 kiled Nich. Ruſſell. gs, „ 


But Judgment was arreſted after Verdict, becauſe not a- 
re red the Plaintiff was Father to him to whom the Words 
were ſpoken, ak 424, 


$ likewiſe adjudged by three Judges, (Gawdy, contra) 
(ro, El. 416. by all the Juſtices, Phelps and Lane, Cro. Car. 92. 
9 1 Brownl. Maſter Euſtine is a Rogue, but there held well. 
1 Rol. 84. Cro. Car. 177. Shelman. Court divided, Cro. Car. 
420. 4 Inſt. 17, 18. Reſolved, that in Action of Slander 
two Things are requiſite, the Perſon muſt be aſcertained, and 
the Slander muſt appear from the Words themſelves, and 
cannot be {ſupplied by an Innuendo. Hob. 267. Innuendo 


vill not aſcertain the Perſon of Plaintiff, 


poke in Latin, there muſt be an Averment the By- ſtanders 
underſtood the Language, fo if ſpoken in Welch. The De- 
Lo 4 


' nomination 


3 Rol. Abr. 74. 
Words muſt be ſuch as By-ſtanders may underſtand them of 
the Plaintiff, So Tel. 51. Mo. 132. Cro. El 496. Words 


— — —ů r — 
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nomination of Brother is very extenſive and — 
Relations by Marriage, nay all in like Office or Employ hh 
are often called Brothers. TS m_ 
But where the Words denote a Perſon preſent or à Per: 
ſon certain, there Declaration is ſufficient, if it alledge the 
Words ſpoken of the Plaintiff without other Averment. 


As in the Caſe of Woodroof and Vaughan, Cro. El 429, 
I did not know that Woodroof was thy Brother, be bath forſworg 


| bimſelf, I will prove him perjured ; Declaration held goal 


So Nelſon and Smith, Mich. 22 Car. in the King's Bench 
Defendant having Diſcourſe of Plaintiff, ſaid of the Plan. 
tiff, Captain Nelſon is 4 Thief, Tc. good without Averment 
that the Plaintiff was a Captain, or known by that Name, 
for a Plurality of Nelſons ſhall not be intended. 


Brown and Lane, 2 Cro. 443. Thy Maſter Brown bath rob. 
bed me; reſolved Declaration good, though no Converſation 
of Plaintiff, or Averment he was his Mafter, for it ſhall. not 
be intended he had more than one Maſter. 1 Rol. Ar. 79. $.C, 


Go tell thy Landlord he is a Thief, 2 Rol. 79. 2 Cre. 10). 
Thy Brother, meaning the Plaintiff, is perjured ; held good 
without Averment. Wiſeman and Wiſeman. 80 Ray. 86, 

Chief Juſtice : The Verdict hath found the Words ſpoken 
of the Plaintiff, otherwiſe the Plaintiff could not have had 
a Verdict; the Caſes 2 Cro. 443- Brown and Lane, an 
2 Cro. 107. Wiſeman and Wiſeman, ſeem in Point. 


If there had been no Allegation that the Words were 


ſpoken of the Plaintiff, the Innuendo would not help ; Words 


are not fo ſtrictly conſtrued as heretofore, and good Realon 

for it, ſince Diſcouragement of Actions for Slander will en- 

courage Revenge in another Manner. 9 
Libel is ſufficient, when alledged to be of and concem- 


ing the King and Government, the Minifters, ©. * 0- 
_ 4 | er 


. De: Term. Posch 9 Geo. 2. 


© is Matter of Evidengy, W the Words concerned 
them or not. 


other a e in the = Opie and 
e was geen for the Plaintiff. | | 


qyſuab Hands verſus Herbert Jam. ca 
S 


odd Whether u 


hang. 2. at The Demiſe of 17 Feb. 8 Geo. 2. erte. * 


Chief Juſtice Eyre, the Plaintiff's Leſſor made Titis to the Sec . 
— Heir at Law to William Hutchinſon ; Defendant on Witneſſes to 


Eridence ſhewed, that William Hurchinſon and Hannah his 10 all 425 ö 
Wife were joint Purchaſers in Fee; Hannah ſurvived, and by ber their 
Will 23 April 1719 deviſed to the Defendant; at the Executi- pat 
on of the will, the Words ſubſcribed are figned, ſealed, Pub-. the Te- 
led and d by Teſtatrix as ber laſt Will and Teſtament, y uren C. 
in Preſence of us; and then three Witneſles — 5 ow 
but thoſe Witneſſes being n 
that the Witneſſes ſer | —— Names in Preſence of e. Proof. 
fatrix, but one Witneſs was an Att of good Ch aer, 
Wen HI who 4 Verdi for the e. 


Ni wilg agreed 3 a Caſe ſhould be — nd 
ft to the Opinion of the Court, Whether this Matter ſhould 
haue been left to the Jury to determiliie, Whether the Wit⸗ 
ies fet chei Names in Preſence of the Teſtatrix?- 


t yrs for the En this was. a Cir- 
— the Statute of Frauds. to ane it is ex- 
prelly — that the Witneſſes ſhould _ cheir N in 
the Preſence of the Teſtatrix. 


And it appears by the Caſe, that it was. not proved, 6. 1 

the Witneſſes, that could have proved it if it was done, ware + 
Dead, and therefore it ought not to have been leſt to the 

Jury, who could no more; tell it was, mne : 
mt 

| w__ 


— 
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Serjeant Chapple contra : The Query is not, whether 118 
Witneſſes thous ſubſcribe in Preſence of the Dent * if ougl 
whether the Evidence of this ſhould not be left to the Con. | 
ſideration of the Jury? If the Jury cannot have expreſs p þ 
they may determine on Circumſtances ; as in Caſe of Liver New 
on a Feoffment when it is not indorſed, or the Execution & Wl. 
a Deed that is inrolled but not proved, or a Deed proved þ 5 
the Counterpart when the Original is loſt. D 
of t 
Per Cur”: This is a Matter fit to be left t the Jury, whit ban 
is all that is referred to the Court. The Witneſſes by Statue "ef 
of Frauds ought to ſet their Names as Witneſſes in Preſence Lg 
of the Teſtatrix, but it is not required by the Statute that pit 
this ſhould be taken Notice of in the Subſcription to the ae” 
Will; and whether inſerted or not, it muſt be proved; if in- ung! 
ſerted, it does not conclude but it may be proved contra, and 1 
the Verdict may find contra; then if not concluſive when in- Mau 
ſerted, the Omiſſion does, not conclude it was not ſo, and i, th 
therefore muſt be proved by the beſt Proof the Nature of the il |. 
Thing will admit. | "_ 
In Caſe the Witneſſes be dead, there cannot probatly be . 
any expreſs Proof, ſince at the Execution of Wills few are | 
preſent but Deviſor and Witneſſes; then, as in other Caſes, T1 
the Proof muſt be circumſtantial, and here are Circumſtances, i 
1. Three Witneſſes have ſet their Names, and it muſt be Fo 
intended they did it regularly. | OR br ( 
2. One Witneſs was an Attorney of good Character, and wy 
may be preſumed to underſtand what ought to be done, 14 
ther than the contrary. 5 
And there may be Circumſtances to induce a Jury to be- Un 
lieve that the Witneſſes ſet their Hands in Preſence of the 8 
Teſtatrix rather than the contrary; and it being a Matter of Wi bah 
Fact, was proper to be left to them; as, Whether Livery Cop 
was given on a Feoffment, when no Livery is indorſed; re, 


Whether a .Deed was executed, when only a Counterpart 
x 1 Was 
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= produced, Vc. And the Court was of Opinion the Plain- 
if ought to be nonſuited. | 


yruberry and his Wife ver. Stradwick. Ci 219. 
| In C. B. 


EBT in this Court on Judgment in the King's Bench. $uficient to 
| inſert in the 
IM of ication to a Plea of Nul tal. record. Duod habetur tale 

wes Ar 8 


Defendant pleads No ſuch Record. 


Plaintiff replies, Habetur tale record, and a Day given to 
ling it in. | | 

Upon this the Defendant made up the Iſſue, and delivered 
i Copy of the Iſſue with the Replication, which was accepted 


ly the Plaintiff, and paid for, and the Record not being 
lrought in, the Defendant ſigned a Non prof. 


Now moved by Serjeant Belfield, that when no ſuch Re- 
ord is pleaded, where the Record lies in the ſame Court, 
won which it is prayed quod per Cur videat, Oc. the Iſſue 
my be made and delivered, and it is well. 


But when Record is in another Court, there ought to be 
1 ſpecial Replication delivered, quod habetur tale recordum, un- 
dr Counſel's Hand; and it is not ſufficient to inſert it in the 
Copy of the Iſſue delivered, for thereby the King will be de- 
tzuded of the Stamps. 


And it was agreed, that there ought to be a Replication 
Vu habetur tale recordum. | 


But it was certified by the Prothonotaries, that of late it 
bath been held ſufficient to inſert ſuch Replication in the 
Copy of the Iſſue delivered, and that being on ſtamped Pa- 
per, it is the ſame Thing in reſpect to the Duty as if deli- 

| | 3 vered 
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vered in a Paper by itſelf. And Prothonotary B 
this had been ſeveral Times done and . Garret fa 


And Prothonotary Thompſon ſaid, that the Plaintiff hay 
accepted the Copy of the Iſſue, and paid for it, it was 6 
late for him to complain of it ; for if he had not cquiclee 
in it, though he could not refuſe to pay for the Copy d the S8. 
the Iſſue, yet he ſhould have ſtruck out that Part. / his M 


And Sir George Cook Prothonotary ſhewed a Cauſe, where 
after paying for the Iſſue, it was held too late to complain, Ser) 


And the Court was of that Opinion. Cit b 


Caſe 220. Moxon ver. Horſenail & al. 
Cheer in | Reſpaſs for entring his Chamber at Bernard's Inn, Londn: le 
. and taking his Chair Value 509. | Taxa 
Chancery | * 
are within the Words or Intent of 43 Eliz. ratable to the Poor. | 5 
| Par 
On Not guilty, the Jury find a ſpecial Verdict to this 
Effect: II 


That the Pariſh of St. Andrews Halborn lies Part in Londu . Meat 
and Part in Middleſex ; That Sir Francis Child Alderman df ante 
London 6 May 17 3 2. appointed Overſeers for that Part within v 
London, and two Juſtices of Peace nominated Overſeers for 
that Part in Middleſex, and the Churchwardens and Overſeers 
rated the Pariſh to the Poor, which was approved, Oc. and 
thereby the Plaintiff was rated 15. That the Plaintiff inba- 
bited a Chamber in Bernard's Inn, being an Attorney of the 
King's Bench, and a Member of that Society, and having 
that Chamber for the Exerciſe of his Profeſſion, and having len 
no other Habitation ; That Bernard's Inn lies in that Part of 
the Pariſh which is within London; that the Defendants by Go 
Virtue of a Warrant from Sir Francis Child, then Alderman, 
11 July 1733. on Plaintiff's Refuſal to pay the Rate, di- 
{trained the {aid Chair, being of 2 s. Value, as Overſeers of Ink 


1 the 


— —————_ — 


He Ferm. Paſch. 9 Geo. 2. 


"" - 


the Poor; and after it was appraiſed, and fold for 23. re- 
urned the 1 5. Overplus;; that there are other Chambers in 
pmnard's Inn, the Occupiers of which were alſo rated ; that 
o-mard's Inn is one of the Inns of Chancery uſed and inha- 
ed by Students and Practiſers of the Law Time out of 
Mind, and dependant on Grey's Inn, as an Inn of Court for 
the Study and Practice of the Law. And if the Plaintiff on 
dus Matter be 4 Perſon liable to be aſſeſſed to the ſaid Tax, 
they find for the Defendant, if not, for the Plaintiff. 


Serjeant Wright for the Plaintiff argued, that he is not lia- 
ee to be rated to the Poor for his Chamber in this Caſe; for 
it be within the Statute 43 EL 2. it muſt be as an Inhabi- 
ant of the Pariſh, or as an Occupier of a Houſe within the 
Pariſh, 


By that Statute, the Churchwardens and Overſeers may 
riſe a Stock for the Relief or Imployment of the Poor by 
Taxation of every Inhabitant, Parſon, Vicar, others, Cc. 
and of every Occupier of Lands, Houſes, &c. in the ſaid 
Pariſh, in ſuch competent Sum as they ſhall think fit. 


The Word Inhabitant in its-largeft Senſe comprehends every 
perlon that dwells in a Place; but that could not be the 
Meaning of the Word in this Act, for then all Women, Ser- 
rants, Children, Cc. in a Pariſh might be rated, which never 
was done. =; 


But it may be taken in a more ſtrict Senſe ; as where 
Stat, 22 Hen. 8. 5. for repairing Bridges, enables Juſtices of 
the Peace to tax every Inhabitant, Lord Coke ſaith, 2 Inſt. 
703. the Act extends not to every Perſon that hath perſo- 
nal Reſidence, as Servants, Nc. but to ſuch as are Houſhol- 
(ers; and this appears by the fourth Branch of the Statute, 
vhich gives Diſtreſs on every ſuch Inhabitant in his Lands, 
Goods, Chattels, Wc. n 


And it has been always held, that by Stat. 43 Elix 2. the 
lnhabitant is ratable in reſpect of his Land or Ability; ſo it 
; was 
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ſionally reſiding in his Chamber for the Study and Pratt. 


was reſolved 5 Co. 67. b. and ſo by the Chief Juſtice Eye 5 
this Court, Tr. 5 Geo. 2. it was agreed. Fita gib. 298, 


But the Plaintiff is to be conſidered à8 a Gueſt _ 


of the Law, as an Agent indeed for his Clients in feyery 
Parts of the Kingdom. And by the Order of all the Judge 
of England, Mich. 3 Ann. the Artornies are ordered to be 4d. 
mitted, and take Chambers in ſome Inn of Chancery, or in 
Lodgings near, &c. ſo that Lodgings and Chambers are looked 
upon as Places of the ſame Nature. A Perſon that comes to the 
Term may be a Lodger, Latch 127. and a Perſon at a Chan. 
ber in the Temple may take an Examination in relation to + 
Robbery as a Juſtice of Peace dwelling in or near the Hun- 
dred, which is in a diſtant County; which ſhews he was not 
looked on as an Inhabitant at his Chamber. Cyo. Car. 2 12. 


Secondly, The Plaintiff cannot be charged as the Occupier 
of an Houſe, for it is found there are many Chambers in 
the Houſe, and he hath but one. By the Caſe Salk. 532, 
it ſeems as if the Houſe ratable to the Poor ought to be one 
intire Houſe ; though if ſeveral Houſes be joined into one, 
and ſeveral Families live in it, or if one Houſe be divided 
into two for ſeveral Families, they may be rated ſeverally; 
this is Hoſpitium, and Domus & Hoſpitium differ (Hob. 245.) 
A Man 1s not chargeable for a Standing in the Market, 
2 Rol. Abr. 289. 2 Rol. 238. All Perſons in Colleges and 
Inns of Court may equally be charged. 


Serjeant Hawkins contra: The Words of the Statute 43 
El. 2. are expreſs, That a Rate ſhall be raiſed by Taxation 
of every Inhabitant ; and there can be no Preſcription again 
an Act of Parliament, therefore there is no Force in the A- 
gument, that Chambers have not heretofore been rated. 


A Chamber is Domus Manfionalis, and Burglary may be 
committed by breaking and entering into it with Intent to 
commit a Felony. Reſolved Cro. Car. 474. H. B. C. 33. 


4 | It 
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It is objected, the Plaintiff is there as a Gueſt ; but it is 
bund he inhabits there, and hath no other Habitation ; ſo 
hat unleſs rated here he can be rated no where. It is Cha- 
ny to the Poor, which by the Law of God and Man every 


And an Attorney hath no Privilege to be exempt, altho 
be hath Privilege to excuſe him from an Office that interferes 
ich his Attendance at Weſtminſter, as to be a Soldier. 1 Vent. 
436. to be a Reeve, c. March zo. | : 


Although by Magna Charta it is enacted, that Ecclefi fe lis 
berg, yet a Parſon, c. is ſubject to all Charges by Act of 
parlament, 2 Lev. 139. much more an Attorney; nor can 
wy Order of Court exempt them. bo 


In Reply it was admitted, an Attorney could not claim any 
Fremption in reſpect of his Profeſſion, Wc. But the ſole Que» - 
lin was, Whether Chambers in an Inn of Chancery are 
vithin the Words or Intent of Stat. 43 Elix 2. ratable to the 
Poors Rate? If they be ſo, no Preſcription, no Orders of 
Court can exempt them. But that they have been charged 
no Inſtance can be given; and it will be equally the Caſe of 
il Scholars, Fellows or Students in the Univerſity or Inns of 


Ilo adjornatur. 

Noxon ver. Lilly & al. In C. B. c 
Trrgpag for raking his Goods A Proc 
Body in the 


ft Inſtance, if found, it net, to attach high by his Goods, & a void Proc, and Cullam will 
tot make it goed. x» | 


wu 


The Defendants juſtify by Proceſs out of the Court of 
Record at Horkeſter, and alledge, that a Plaint was levied by 


the Defendand \ygainft —— and that there is a Cuſtom, that 
a ſuch Plaint an Attachment ſhall ———— 
6 X 
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bis Body or Goods, which Precept the Defendant I 


dant, if found in the JuriſdiQon ; if not found, to ata, 
him by his Goods to appear, Nc. That on ſuch Plaine by thy 
Defendant Lilly againſt the ſaid | Attachment i ue 
directed to the —— Defendants, to attach the 


delivered to the other Defendants, Serjeants at Mace who wu Her 
the Goods in the Declaration. the fir 
a 
Plaintiff demurs. " 
Serjeant Chapple : This Proceſs is not good, it is a 
diction in itlelf, for it is to take the Body if found, if nd 
found, to attach him by his Goods. When ſhall be ds fv Or 
when ſhall he be ſaid not to do ſo? | | ; 
fan 
He bath till the Return of the Precept to take the Body: Wi nie 
and before ought not to take the Goods. In caſe Act of Pu. b F 
liament direct levying Penalty by Diſtreſs and Sale, ard f Vie 
no Diſtreſs, he ſhall be committed, there muſt be a ne 1 lik 
Warrant for Commitment after it appears thete is a0 bi. out | 
fireſs | to tl 
Gubſc 
Secondly, The Proceſs iderd queries unt bbs tin Ci ln te 1 
i ought to be; for it is to attach the D 
Ab be by his Body or or Goods, V. without ſaying if Defens \ 
dant not found; ſo it leaves it to the Diſcretion of the Ml 
Officer to take the Body or Goods at his Election. N. 
Thirdly, The Taking ſo many Goods as in the Declan 
tion, is extraordinary, r 
Con 
ther 


the Proceſs, that ſhall not prejudice the Parties to the Suit 


Grant bur by Cuſtom, 


Serjeant Hewkins : In Caſe th be a Miſtake or Error in 


nor the Officer; ; and here, though the Proceſs is not 5 


4 cur. No Difference between Proceſs by Grant and 1 
r if the King grants the Privilege —— 
uſual Proceſs the Grantee may iſſue as incident, and Cuſtom 


ſuppoſes a — — both Caſes it 1 
1 ocels 


— — — — 
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3 els legal 3 none can juſtify the Reſtraint of 3 8 Li 

by th: WY jecty or taking away his Property unleſs by the Law of the 

ſued 4 that is he muſt have a lawful Authority and muſt 

tiff b duly purſue it. 

„; | | 
= Here the Proceſs is to take the Body of the Defendant in 


the firſt Inſtance, if he be found, c. which is a void Pro- 
ſs, and Cuſtom will not make it good. 


Brice ver. Smith. In C. B, Caſe 222. 
LEST  JEEUCa-2 KEE « | 
[Ornedon Defendant pleads Ne done pas, on = Will 22 an — 
was produced 28 July 1623, made by Philip Brice, « 2 
endlaber of the Demandant, whereby he deviſes the Pre- bis Heirs, 


niſſes to his Son Philip (the Father of the Demandant) and witourtie 


po his Hears, on Condition that he pay 30 l. to his Brother bret 
nd NY bin, Ce. Then deviſes Copyhold Lands to his other Sons Words are 


n like Manner; and in Cafe any of my Children die with- Se Wed 
out Iſſue, then 1 give the Ria? of him Or them {o dying, Heir: Heirs, us 


to the right Heirs of them or him ſo dying, for ever; — wy 
Subſcription was fi oned, ſealed and publiſhed, c. but only . 


_— 


the Names of Wicneſes lubſcribed. L ny A =. . . | 
" Verdi for the Plaintif, 


Spar Wright inſiſted, this 3 is an Eflate-Tail its his Son 
ili. 


2 Cyo. 827. Deviſe to his eldeſt Son and his Heirs, on 
Condition, r. and if he die without Heirs of his Bod 
then to his other Son and his Heirs ; and held an Eftate-Tail 
in the eldeſt Son. 


80 2 Cyo. 675. Deviſed to his Son and Heirs, and if he 
le without Iſſue, to his Daughter Margaret, Oe. 


80 Lutw. 810, 813. 3 Cro. 525. Mo. 422. Ray. 425. 


Ser- 
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— 


Serjeant Eyre, contra: The firſt Queſtion left to the 
is, Whether there is ſufficient Proof of the Will? Coun 


But it was anſwered, This is a Fact left to the Jury, 


Re 
ly. This is an Eſtate in Fee, for Deviſe is to Philip and hi 1 
Heirs expreſly, and no Limitation, if he die without Iſſye 
to any other Perſons, as in the Caſes cited, but to the riph 
Heirs of the Deviſee himſelf. 1 Rol. Abr. 536. pl. 5, bg The 
viſe to three Daughters and Heirs, and if either die withoy Wl (id E. 
Iſſue, then to J. &.; the three Daughters have Eſtate- Tail and Wl makes 
not 2 Fee, for the Limitation of the Remainder over ei. 
plains what Heir he means, which imports, if no Remainde; Ane 
over, the Eſtate would be a Fee. not he 
by the 
2 Lev. 68, and 3 Lev. 115. 1 give my Lands in A. tow * 
Son John, in B. to my Son Stephen, in C. to my Son Roger, at 
if any live to full Age and have Iſſue, to them and their Her But 
in like Manner; but if any die without Iſue of bis Body, De- Court 
viſes over. By 2 Inſt. they have Fee, and fo at laſt reſolved AY Deſen 
by the whole Court. the 
| know 
Chief Juſtice ſeemed of Opinion for Demandant, for the 
Words (if he die without Iſſue) are Explanatory of the Word RM Ar 
(Heirs) in the firſt Part of the Will, and ſhews in the fiſ the P 
Words the Teſtator meant to give to his Son Philip and his WW abe 
Heirs (that is ſuch Heirs as were the Iſſue of his Body) and nth 
after to his right Heirs generally. | 
ä A 
If Lands be given by Deed to a Man and his Heirs, be- N Bayt 
ing under ſtood to him and the Heirs of his Body, that makes Chri 
an Eſtate-Tail, F Chr 
; him) 
But it was ſaid that the Tenant in this Caſe was a Pur Ward 
chaſer, and therefore a further Argument deſired, which ' 


And afterwards Paſch. 10 Geo. 2. Judgment was given fot 


was granted, and therefore adjourned. 


the Demandant by the whole Court. h 
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e 


ſ% ver. ref & 41. In C. B. Intr. 0 Caſe 22 
"_ Hill. 9 Geo. 2. Rot. 1886. ; 


7 Tra againſt three Defendants, William Trefey, Charles — 

and Lamb, Edward otherwiſe Edmund. 2 
ls | but ought to 

' Iſſue, be pleaded in Abatement. 

e right 

Pe. The two firſt Defendants pleaded Not guilty, and the 

thou dd Edward, who was attached by the Name of * 


makes Defence and Demurs. 


And by Serjeant Belfield it was argued, that a Man could 
not k. two Chriſtian Names, and therefore Defendant ſued 
by the Name of Edward alias Edmund, could not be {o ſued. 


2 (ro. 558. Lutw. 294. 


But it was anſwered by Serjeant Wright, and agreed by the 
Court, that this Matter is improper for a Demurrer, bur the 
Defendant ſhould have pleaded it in Abatement, and then 
the Plaintiff might have replied, and the Plaintiff might have 
known againſt whom to have a new Action. 


And in Pleas of Abatement, Defendant aſt ao give 
the Plaintift a better Writ ; beſides the Court cannot judicially 
take Notice that the Defendant's Name is not as he is named 
n the Declaration. 


As a Man may have ſeveral Names added wn at his 
Baptiſm, as Edward, Edmund, Edgar, which all make but one 
Chriſtian Name; ſo ir is not impoſſible but he might be 
Chriſtened Edward alias Edmund; and the Defendant admits 
limlelf to be the ſame Nn by ſaying and the ſaid Ed- 
ward, Lutw. 10. 


80 judgment for the Plaintiff. 


Scrape 
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Caſe 224. Scrape ver. Rhodes & al. In C. B. 
- — 4 E on Demiſe of J. Surby. On Not guilty, Jury 


her Heirs, find, 

and if the | 
and P. S. die without Iſſue, be gives ſeveral Annuities charged upon the Premiſſes to chartiable Ut. 
held that ZE. H. had an Eftate in Fee. g 


That Nathaniel Hudſon was ſeiſed in Fee of a Moiety af 
150 Meſſuages, and alſo of ſeven Meſſuages in or near Safira 
Hill in St. Andrews Holbowrn ; and 0 Will 3 Nov. 1699 c. 
viſed the ſeven Meſſuages to his Siſter Elizabeth Hudſon and 
the Heirs of her Body, and for want of ſuch Iſſue to Doſs 
Surby, Son of his Sifter Martha and his Heirs and Aſſigm; 
and his Moiety, Q&c. of all Meſſuages, Oc. he deviſed to 
his ſaid Siſter Elizabeth and her Heirs ; and in Caſe his ſaid 
Siſter and Dorſet Surly both depart this Life, having no Iflue 
of their or either of their Bodies, he gives ſeveral Legacies 
to Charitable Ules payable for ever; Remainder to ſuch Uſes 
as his Siſter Elizabeth ſhall appoint, which Payments to Cha 
ritable Uſes he directed ſhould be paid after ſuch Deceaſe of 
Elizabeth and Dorſet Surby without Iſſue, by ſuch Perſons 
as ſhould enjoy the ſaid Moieties and Eſtates; and as to the 
other Moiety, he gave the {ame to his Siſter Martha's Son D- 

ſet, Oc. 


By Leaſe and Releaſe 6 & 7 Sept. 1705, Elizabeth con- 
veys the Premiſſes to her deviſed, to the Uſe of herfelt for 
Life ; then as to one Moiety to Sarah for Life, then to 
Truſtees, c. then to her firſt and other Sons in Tail, then 
to her Daughters, &c. then to ſuch Uſes as Elizabeth ſhall 
direct; as to the other Moiety, to the Uſe of the ſaid Doſe 
Surby for Life, Cc. 


Elizabeth dies without Iſſue; Sarah dies leaving Iſſue 4e 
and Elizabeth Bealings; Dorſet Surly has Iſſue two Sors, Hud. 
ſon and Joln Dorſet, and Hudſon dies without Iſſue, Join er. 
ters and makes the Demiſe to the Plaintiff. 


Ser 


= 


9 
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erjant Skinner : The Caſe is ſhortly this: Nath. Hudſon 


. led in Fee, by Will deviſed to his Siſter Elizabeth in Fee 
he Moiety of 150 Meſſuages, and to Dorſet Surby ſeven 
, Jun ee Meſſuages, on Failure of Iflue of the Body of his Siſter 


rizabeth; and in Caſe both the ſaid Elizabeth and Dorſet Surly 
Fart this Life, leaving no Iſſue of their or either of their 
Bodies, then he deviſes out of his {aid Moieties and Eſtates 
in Saffron-Hill and Chick-lane for the Maintenance of poor 
Children in Chriſt's Hojpital 101. a Year for ever; and for 
relief of the Poor in the Freedom of London in St. Sepul- 
res Pariſh 10 J. a Year for ever; and 201. a Year to Han- 
1 Blake, Daughter of his Kinſman James Linwood of Col- 
deer; which three Sums he directed ſhould be paid yearly, 
iter the Deceaſe of his Siſter Elizabeth and Kinſman Dorſet 
Why without Iſſue, for ever, on the 5th of November, by 
ſuch Perſon as ſhall enjoy the ſaid Houſes, Cr. 


Elizabeth died without Iſſue 1 709. | Dorſet Surby ſurvives 
and enters, and dies, leaving John Surby the Leſſor of the 
Plintiff, (his eldeſt Son Hudſon Surby dying without Iſſue in 


whom Sarah married Richard Bealing, by whom ſhe left Iſſue 
Awe Elizabeth Bealing, now living. The Queſtion is, whe- 
ther the ſeven Meſſuages, and the Moiety of the other Meſ- 
ſuages of the Teſtator, (which are the Premiſſes in the De- 
ckration) belong to the Leſſor of the Plaintiff ? 


I apprehend it cannot be diſputed, as to the ſeven Meſſu- 
wes, but that an Eftate-tail did veſt in Elizabeth Hudſon, with 
Remainder to Dorſet Surby in Fee; for the Deviſe of them is 
exprelly to Elizabeth and the Heirs of her Body, Remainder 
to Dorſet Surby and his Heirs ; and the Leſſor is his Heir, fo 
that as to them rhere can be no Queſtion. 


As to the Moiety of the other Meſſuages deviſed to his 
vilter Elizabeth and her Heirs, I beg Leave to inſiſt, that ſhe 
tad only an Eftate-Tail in them, and then her Conveyance 
by Leaſe and Releaſe 6 U 7 Sept. 1705. will be void; for 


bs Life-time) and two Daughters, Sarah and Elizabeth, ot 


the lubſequent Words in the Will, 1s caſe the ſaid Elizabeth 
| and 


—— 
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and Dorſet Surby both depart this Life, leaving no Ie of e 
Bodies, or either of their Bodies, then ſuch charitable L. # 1 
ſhall be paid for ever, ſhew the Teſtator's Intent, that 10 N 
beth ſhould have the Moiety of the Houſes deviſed onl - 
her and the Heirs of her Body. hy 

In Clache's Caſe, Dy. 330. 1 Rol. Abr. 835. I. 35, it wy 
held, That if a Man deviſes Land to 4. his Daughter and he: 
Heirs, and if ſhe die without Iſſue, it ſhall remain to B. 20 


his Heirs, and if both die without Iſſue, then over to an. 


other; this is an Eſtate-Tail, though the Deviſe was to 4 
and her Heirs, which makes a Fee. | 


So if a Man deviſe to his Son Richard and his Heirs for 
ever, and if he die within Age of twenty-one, or without 
Iſſue, it ſhall be divided among his other Sons; it ſhall be an 
Eftate-Tail. Cro. Eliz. 52 5. So Webb and Herring, 2 Cro. 416. 
and King and Rumbal, 448. Nottingham and Jennings, Sal, 
233. So in the Cale of Craven and Sandford, H. 1726, A 
Man deviſes to his two Daughters and their Heirs for ever, 
and if all my ſaid Children die without Iſſue, then he de- 
viſes over to another; it was held an Eſtate-Tail. 


On the other Side. it was inſiſted for Defendant, that the 
Deviſe to Eliz. in this Caſe was to her and her Heirs, and no 
Deviſe of the Lands over on her dying without Iſſue, but 
only a Deviſe of three Legacies, which were to ſtand charged 
on the Eſtate in Caſe Elizabeth and Dorſet Surly both died 
leaving no Iſſue; a Contingency which hath not yet hap- 


pened. 


Afterwards Paſch. 10 Geo. 2. this Caſe was again argued 
by Mr. Serjeant Chapple for the Plaintiff, who urged, that 
Elizabeth had only an Eſtate-Tail in the Moiety of the Mel- 
ſuages no more than in the ſeven Meſſuages; and although 
the Moiety of that Moiety be only in Queſtion, yet to col- 
lect the Intent of the Will the whole Will muſt be conſidered. 


Deviſe to one and his Heirs, and to another and his Heirs 
in other Part of the Will, they are Jointenants. $0 a De- 


FR vile 
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to one and his Heirs, and after a Deviſe over on his dy- 4 
. without Iſſue, ſhews what Heirs were meant in the firſt | 
5 of the Will; and fo it ſhall be an Eſtate- Tail. 


Now here the Deviſe of the ſeven Meſſuages is to Elixa- 
fab and the Heirs of her Body, and then to Dorſet and his 
Heirs; and the Deviſe of the Moiety to Elizabeth and her 
Peirs gives but an Eſtate-Tail to both; for he after charges 
Legacies to charitable Uſes on both Eſtates, and they are gi- 
ren, if Elizabeth and Dor ſer both die without Iſſue. That 
they are charged on both appears, becaule they are to be paid 
by thoſe that enjoy the {aid Houſes, Grounds, Moieties and 
rates, which Words comprehend both the aforementioned. 
fates, as well the ſeven Meſſuages as the Moiety of the 150 


Meſſuages- 


Then he Deviſes the Remainder (that muſt mean the Re- 
minder of both Eſtates) to {ſuch Perſons as Elizabeth ſhall ap- 
pint; ſo that here is a Remainder limited to her in Fee; 
nd thoſe Words mult ſignify nothing if the former Deviſes 
tid not make an Eſtate-Tail; and ſo are the Caſes, Mo. 127. 
Ry. 122. 2 For. 172. Op. 29. 2 Co. 416. 1 Rol. 836. L. 
90. 127. | 


&rjeant Eyre contra: The Charge of the Legacies can be 
only on the Moiety of the 1 50 Meſſuages, and then the prin- 
cpal Argument, why the laſt Words make an Eſtate-Tail, is 


taken away. 


But it is plain the Deviſe of the ſeyen Houſes is given to 
Elxabeth in Tail, Remainder to Dorſet Surby in Fee, and then 
this Charge of the charitable Uſes is only to take place in 
Cale Elizabeth and Dorſet both die without Iflue, | 


As to the Caſes cited, they ſeem applicable where Croſs 


Remainders are limited, but Croſs Remainders take no Place 
but where there is a Neceſſity for it. 


6 2 And 


- 


* 


yearly Sums of Money payable out of the Lands. 


than ſhe had by the Deviſe of the ſeven Meſſuages given to 


— —— 
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And afterwards Trin. 11 Geo. 2. the Chief Juſtice diver 
the Judgment of the whole Court for the Defendant, 


For in the former Part of the Will he expreſly deviſcy the 
ſeven Meſſuages on Saffron Hill to his Siſter Elizabeth and the 
Heirs of her Body, and after to Dorſet Surby, the Son of hi 
Siſter Mary, and his Heirs; and preſently after the Teſtator 
deviſes the Moieties of other ſeventeen Meſſuages to his Siſter 
Elizabeth and her Heirs ; whereby it plainly appears the Je. 
ſtator well underſtood the Difference of limiting an Eſtate in 
Tail or in Fee; and therefore he could never intend that El. 
aabeth ſhould have no other Eſtate in the Moieties of ths 
ſeventeen Meſſuages that are deviſed to her and her Heir, 


her and the Heirs of her Body. | 


Ic is ſure, if a Man in the former Part of his Will giv 
Lands to another and his Heirs, and after by ſubſequent 
Clauſes ſhews, that if he did die without Iſſue, it ſhould 90 
to another; and that is all that can be inferred from any of 
the Authorities cited in the Argument of this Caſe, which 
are all agreed, and need not now be repeated. 


But 
But here the ſubſequent Clauſe relied on, to prove this {ons 
Eſtate-Tail in the Siſter Elizabeth in the Moieties of the ſeven. WY Sbm 
teen Meſſuages, is this: 1 | | ” 
; , 

But in Caſe my Siſter Elizabeth and my Nephew Dorſet Surty 


die, leaving no Iſſue of their or either of their Bodies, he gives 
out of his Houſes and the {aid Moieties three Annuities, 
payable by them that ſhould enjoy the Eſtate after the De- 
ceale of his Siſter Elizabeth and Dorſet Surby without Iſſue. 


So that he does not deviſe the Lands themſelves, but only 


The Intention "4 ſeems to be, as far as can be col- 
lected out of ſuch obſcure Words, that his Siſter Elizabeth 
* Wann 


ſhould 


+47 
* 
— 
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ould have the Eſtate in Fee; but if ſhe left no Iſſue, and 
£ his Nephew Dorſet Surby left no Iſſue, (who was Heir at 


lun to Elizabeth, if ſhe left no Iſſue) then the Eſtate ſhould 
nd charged with thoſe Annuities in the Hands of any col- 


ſudgment for the Defendant. 


INI 
* 
— ” 


Abelſtone ver. Moone and Willis. In C. B. ca 
N Motion for an Attachment, for not performing an A Submiſ- 
Award which had been made purſuant to a Rule of ass in 
Court, it was objected by Mr. Serjeant Eyre, that the Award Difference, 
vs void; for the Submiſſion is of all Matters between the Mite. N 
Paties, (without ſaying between them or either of them) lo pho _ 
s the Award be made of the Premiſſes by ſuch a Day. But joindy or 

the Award is, that the Defendant Willis ſhould pay a Sum of — ” 
Money due by him to the Plaintiff; as therefore the Submiſ- other. 

fon muſt be underſtood of joint Demands which the Plaintiff 

had againſt the Defendants, this! Award of a ſeveral Debt 


fom one of them only is not within the Submiſſion. 


But it was not allowed; For a Submiſſion of ſeveral Per- 
ſons of all Matters in Difference between them, imports a 
Submiſhon of all Matters that either had againſt the other 
pntly or ſeverally; and fo it was held 1 Rol. 246. pl. 1. 
0. 98. Baſpole ; and the Words Ita quod, &c. do not in 
tis Cale any wiſe reſtrain the Arbitrators. „ 


3 
King ver. Harris, In C. B. dan 
AN Attachment that iſſued for a Contempt was made Te» a9 2 
turnable on Medne ſilay next after 2 — 


Term, if after the Eſſoin-day, which is ſtrictly the firſt Day of the Term, held good. ED 

And by Ser]. Chapple it was moved to quaſh it ; for altho' 
the Eſſoin-day was the Day before, the Term did not begin 
tll the Friday, which being the Day of Appeatance, the * 
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1 ougbt not to have been returnable before, and cor 
quently it is void, and ought to be ſet aſide as a Wa” 
turnable at a Day out of Term. | | 


Serjeant Wright : This is not returnable at a 
Term, for the Eſſoin- day is the firſt Day of 1 W& 


And 1 Bulft. 3 5. it was held, that a Judgment might be 
given on the Eſſoin- day, and that when given in full Term i 
relates to the Efſoin-day ; that a Judgment upon an Inſpedio 
of an Infant made on the Eſſoin-day was good, for the Py. 


ties may appear on the Eſſoin- day, although the @uarto 4 Pla 
poſt is the Day of Grace allowed them, before which 5 
Default ſhall be recorded. | bad 2 An 
K-47 | | ay 
But if the Defendant do appear on the Eſſoin- day, his A. 8 e 
pearance may be recorded, and he may then plead, and Jude quent 
ment may be then given. Wo lugt 
And Juſtice Williams ſaid, that here a Difference appeared | Se 
between the Tefte and Return of Writs; for a Return may being 
be on the Eſſoin-day, tho a Writ ſhall not abate if returned . dhe! 
on the Quarto die poſt. : 
| | (i 
And Croke ſaid, if a Man be bound to appear on the fil but 
Day of Term, he may appear on the Eſſoin-day. | ſin 
ne gin 
So it was reſolved, That Judgment by Confeſſion, H 2: whic 
Fac. relates to the Eſſoin, and ſo precedes a Recognizance a 
knowledged 2 2 Fan. the Day before full Term. Cro. Car. 102. P 
7 
5 ET 1 
c Craven ver. Hanley. In C. B. 5 
; | 
. Reſpaſs for entring his Cloſe, and feeding his H 
conic by 1 ook Ds Dad A * 
Unt in his Plea, the Plaintiff ſhall have Judgment, though a Verdi& be found for the Defendant, fo 
4 


The Defendant pleads, the Plaintiff was poſſeſſed of 
Cloſe called Little Holme in the ſaid Village, and the nt 
FFF 
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— nn 


14 04, gave Licence to the Defendant to eat up the Fog off 
the Clole in the ſaid Village with his Cattle, at any Time be- 
een that Day and the 1 1 Nov. following; and that he put 
in the Cattle in the Declaration to feed the Fog in the {aid 
Cloſe, and the Plaintiff having an Hay-Stack in the Cloſe, 
© want of fencing about the ſaid Hay-Stack his Cattle eat 
the laid Hay, vi. fix Load of Hay, Part of the ſaid Hay- 


hs Sack, abſque hoc, That he was guilty at any other Time 
ell BY than between the ſaid 14 Oct. and 11 Nou. following. 
* Phintiff replies of his own Wrong, 6 
ch 10 


And after Verdict for the Defendant, Serjeant Eyre moves, 
that the Plaintiff ought to have Judgment; that this Licence 
s no Juſtification of feeding the Plaintiff's Hay, and conſe- 
quently the Treſpaſs being confeſſed, - Plaintiff ought to have 
judgment. | n Ops 7 


Serjeant Chapple for the Defendant inſiſted, that this Iſſue 
being found for the Defendant, Judgment ought not to be for 
the Plaintifl, nö . N | 

It appears the Plaintiff put a Fence about his Hay-Cock, 
but it was inſuſhcient ; though the Licence is to be taken 
ſtnAly, yet the Perſon licenſed is excuſable if his Cattle 
zganſt his Will do eat the Graſs where Way, Cc. is, to 
vhich Licence is given. 


Plummer and Webb, Popham 151. Noy 98. 4. licenſes. B. to 
put a Stack of Hay on his Land, after A. leaſes his Land to 
. whoſe Cattle eat the Hay; no Treſpaſs ; cited 1 Vent. 44. 
and allowed, for B. ought to fence his Hay at his Peril, 


Jm. 388, 


Serjeant Eyre contra: The Treſpaſs being confeſſed, the 
Plaintiff ought to have Judgment, tho? the Verdict be found = 
for the Defendant, if the Matter of the Plea do not excule 
the Defendant in eating the Hay wich his Cattle, 


02. 


7A | Now 


— 


| 
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Now where Licence is given, the party can only do uber 
he is licenſed to do. It is ſaid, the Cattle going in a W. 
to which he is intitled are excuſed in eating the Graſs, tha 
is eating what cannot be helped; he muſt ſay Rahn d 
pf. ed. 


In the Caſe of Poph. 151. the Hay belonged to him wh, 
had Licence to put his Hay on the Land, and then 10 
Doubt he ought to take Care of it himſelf. 


But here the Hay belongs to the Owner of the Land, and 
the Licence is to eat the Fog of his Ground, but not © 
eat out his Hay. 


And after the Court was of that Opinion; for the Defer- 
dant ought to ſecure the Hay at his Peril, and he might jy. 
ſtify the doing ſo, as it ſeems by the Caſes mentioned Nl. 
151. Noy 98. which are cited 1 Vent. 44. 


; Judgment for the Plaintiff, who may afterwards have a 


Writ of Inquiry. 
3 


) What D E 


Term. Sanct. Trin. 


9 & 10 Geo. 2. In C. B. ö 


— 1 m — — Inn 


Le Marque ver. Newman. 


| to ſet aſide Writ of Inquiry for want of Notice «f 


to aſcertain Time and Place where it is to 


The Notice was given at the Three Tims in Brook-ſtreet in 
Middleſex ; and on Affidavit that there were three Brook-ſtreers 
in Middleſex ; Brook-ſtreet Stepney, Brook-ſtreet Hanover-ſquare, 
and Brook-ſtreet Holboury, and though an Affidavit was made 
o the other Side, that there was no Three Tuns in any of thoſe 
Brook-ſreets beſides in Brook-ſtreet Holbourn, and that Writs 
of Inquiry were uſually executed there, yet the Writ of In- 
quiry and Execution on it was ſet aſide, for the Notice ought 
to alcertain the Time and Place where the Writ of Inquiry 
8 to be executed, ſo that the Party may know certainly 
when and where to reſort with his Witneſſes; and this ought 
to be done with ſo much Certainty, that the Defendant need 
not be put to the neceſſity of going over the County 
to inquire whither he is to reſort; and therefore Notice to 
execute it at the Sheriff's Office in Northampton hath been 
beld ill; and ſo to execute it between ten o Clock and two 
in the Afternoon ; and the Writ of Inquiry was ſet aſide by 
the Opinion of all the Court. | 


Smith 


- N . executing 2 
proper Notice of executing if, k Writ +”, "of 
quiry ought 
be executed, 


_— 
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. 
Caſe 229. Smith ver. Richardſon. In . B. 
« 
In an Aion ACTION upon Caſe for Slander, in ſaying The Pluyis 
dee der n 4 Rogue and bath ſtolen my Beer. | f 
— —S rec the Defendant can be admitted to give Evidence of the Truth of the Words ſpoken, (hea 
they import a Felony) in Mitigation of Damages. 


The Defendant at the Trial before Baron Forteſem offered 
to give in Evidence, in Mitigation of Damages, that dt 
Plaintiff was guilty of ſtealing his Beer. 45 


But Counſel for the Plaintiff inſiſting he could not, as th 
Fact was Felony, ſince he had pleaded Not guilry, but le 
ought to have juſtified, and fince he hath not juſtified, he 
ſhall not now charge the Defendant with Felony, though it k 
in Mitigation of Damages; and the Judge doubting of it, i 
was made a Caſe for the Opinion of the Court where th: 
Action was brought. | | 


Serjeant Hawkins: Any Thing that mitigates the Dama 
may in an Action of Caſe be given in Evidence where the 
Recovery is wholly in Damages, 


That the Malice of ſpeaking may be excuſed: is evident 
from many Caſes ; Why not the Falſity of which he is 2 
cuſed in the Declaration, by ſhewing he ſpoke only what wa 
true of the Plaintiff . -— 


In 2 C. 91. a Man may ſhew in Evidence, that he {pals 
the Words not maliciouſly, but mentioned in a Sermon only 
what he had read in the Book of Martyrs. 


The Defendant acts in ſuch Caſe at his Peril, for if he 
attempt to prove the Plaintiff a Thief, and cannot do it, be 
aggravates the Damage by charging him falſly in Court with 
{uch a Crime. | | 


1 But 
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F * 


But if the Thing to be proved be a Bar of all the Dama- 
vs, if pleaded, why may it not be proved in Mitigation ? 


ant Chapple contra : t would be a great Hardſhip on 
de Plaintiff if the Defendant ſhould be at Liberty to charge 
um with a Felony at any Time in any Place, who hath no 
(pportunity to make his Defence againſt ſuch a Charge. 


What was {aid or done at the * Time may be given in 
Evidence, and was now allowed by the Judge, and it was 
here done. | 


The Caſes cited chiefly go where the Matter proved is in 
uur of the Action, and defeats it. 


Ordered to be ſpoken to again. 


Gambier ver. Larkin. In C. B. Caſe 230. 


EBT on Bond with a Condition to be. a true Prifoner When the 
without making any Eſcape. Fs — 
ä joinder de- 


The Defendant pleads J. Larkin did remain a true Priſoner Bd Cause 
without committing any Eſcape, c. Plaintiff aſſigns Breach, of Demur- 
tht 13 Jan. F Larkin made an Eſcape ; Deſendant rejoins, 

that J. Larkin went a little Way out of the Rules of the 

Priſon, but being ſent for back by the Plaintiff he immedi» 

aely returned, with Conſent of the Plaintiff, was accepted 

s his Priſoner, and ſo continued ever ſince; to which it w 


Demurred. 


Chief Juſtice Reeve : Here is a Breach aſſigned, to which 
Defendant rejoins, that Larkin did make an Eſcape, for he 
lath he went out of the Rules of the Priſon, which is an 
Elcape, 3 Co. 44. and ſo by Stat. 8 9 V. z. 27. and 
then he returned with Conſent of the Plaintiff ; now this is a 
Departure; for if this would excuſe the Eſcape, it ſhould 
hare been pleaded at firſt. 

7B But 


3 
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Lent 


nn 


But this Plea in the Matter of it is no Excuſe. 


It is not ſaid he was retaken on a freſh Purſuit, but he 
returned (being ſent for) without ſaying when, or after why 


Time, or any Thing in certain. 
80 Judgment for the Plaintiff. 


Caſe 231. — Chambers ver. Gambier. In C. B. 


: Lampton. Defendant 
— 4 pleads, That Eampron, without Knowledge of the De- 
fendant fendant the Warden of the Fleet, eſcaped, and before Ac. 


po © tion brought, without Knowled ge of the Defendant returned, 


ſeaped and and was in Execution for the Damages on the ſaid Judgment; 


In an Acton | YE BT for the Eſcape of one 


returned be- £ © 
fore the Ac. to Which it was demurred. 


tion brought, 800 FR 
without bis Knowledge, and was in Execution for the Damages on the ſaid Judgment; and it 
held well, it being tantamount to a Retaking on a freſh Purſuit, a ” 


judgment for the Defendant, * Ni, Ge. for this tante 
mounts to a Retaking on à freſh Purſuit; and the fame 
Plea was held good Hil. 8 Geo. 2. Grey and Gambier. 


Caſe 232. Huxley ver : Clendon. In C. B. 


1 OTION by Serjeant Chapple, to vacate an Entry of: 
bis Bail, is Surrender of a Perſon to Priſon by his Bail, made at 
N Mr. Juſtice Denton s Chambers and ſigned by him, on Affidarit, 
Feesare paid. that Clendon and Ambroſe, who were his Bail, went to Judge 
Denton's Chamber, and while the Render was making they 
talk'd about the Fees, and Clendon {aid he knew the Fees a 
well as any one, but when the Book was ſigned Clendon went 
away, and the Gaoler {aid he would take no Care of him. 


ac 2 Keb. 2. Farreſly 77. 


Serjeant Wright, contra: The Bail is not to pay the Fes, 
and therefore the Bail not chargeable if not paid; here | 
_— oa | . 


chat appears upon the Court or Judge, and a 


* „ͤ„ OY a 
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pecord was never vacated, but where the Court was impoſed 


0, 


pr Cu. The Query is, Whether here is not an Impo- 
ſüon on the Court or the Judge, who acts in this Caſe in 
dofthe Court where the Render ought properly to be made; 
12 Fee be due for the Render, the Render is not complete 
al paid, and the Judge who ſigns the Entry of Comittit on 
he Bail-Piece doth it on Suppoſition that the Fees are paid, 
nd if they be not, he is impoſed on, and the Act ought 
p be ſet aſide. 


Ordered in the Abſence of Chief Juſtice Reeve, that the 
Julge's Name to the Render on the Bail-Piece be ſtruck ole: 


Howes ver. Haſlewood, In C. B. 
aration is laid in the City of Norwich, but Norfolk is l. Afton be 


in the Margin, and Writ of Inquiry executed there. Couny and 
another it is a Feofail, and helped by the 4th and 5th 42 


Caſe 233. 


Serjeant Wright : If Action be laid in one County, and the 
aue be laid in another County, it is fatal, and not helped 
by any of the Statutes of Feofails, and fo are ſeveral Caſes 
adjudged. Lutw. 225. 7. Rol. 432. But afterwards Hil. 
9 Geo, 2. It was held by the whole Court, that it was helped 
by Stat. 4 & 5 Anne 16. i 


Richardſon ver. Pattiſon. In C. B. S 
[ Action qui tam, Tc. on Stat. 9 Anne, for that the De- ry | 
tendant being a Cuftom-houſe Officer did ſolicite A. and Sur. 9 4m, 


3, to vote at the Election of Members for the City of Car- — 


iſe, the ſaid 4. and B. being Electors and having Right to tou Of 
'ote at ſuch Election. 


cer, the 
Plaintiff hath 
a Right to 
inſpect Town-Books, and take Copies to be uſed at the Trial. 


le 


— — 
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It was moved by Serjeants Chapple and Wright, that a Ry. 
of this Court ſhould be made, that the Plaintiff may have l. 
berty to inſpect the Town-Books where the Freedoms of the fad 
A. and B. are inrolled, and take Copies of the ſame, to he 
uſed at the Trial of the Cauſe ; and the Court made a Rut 
accordingly, Chief Juſtice Reeve abſent ; although objed., 
the Plaintiff is no Freeman, and ought not to be admitted i 
inſpect into the Books of the Corporation to make Eviden 
for his Action; nor is here any Affidavit, that the Right d 

Election was in the Freemen. 


But it was anſwered, the Plaintiff hath a Right, by being 
- Plaintiff in the Action, to fee what relates to that Fall c 
which the Action is grounded. 


cue 2s Wapman ver. Wayman. In C. B. 

— S Chapple moved for Bail. The Caſe was, Judgment 
Action of 9 was given for the Plaintiff, who brings Debt on that Jude: 
— ment; the Defendant brings Error on the original Judgment 


norwith- and puts in Bail to the Writ of Error; and moved that no 
ene, if Bail being to the original Action, Bail might be to the Adin 
no Bail in of Debt on the Judgment. Mr. Townſend cited a Cale 
Acton ». Where Chief Juſtice Eyre conſulted Judge Tracy. 
therwiſe not, 
2 and Duchot, Hil. 13 Geo. If Bail be in the origini 
Action in Caſe, and Debt be brought on the Judgment, no 
Bail ſhall be required; but if no Bail in the original Action, 
but a Writ of Error be brought upon it, and then Debt on 
the Judgment, Bail ſhall be given in the Action of Debt on 
the Judgment, notwithſtanding ſuch Writ of Error. 


1 | DE 


„ 


I 


D E 


Term. Sanct. Hill. 


10 Geo. 2. In C. B. 


Blacklock ver. Mariner. Caſe 236. 


Reſpaſs for Aſſault and Battery 1 April; Declaration Where the 


| charges another Battery 2 April, and a third Battery — 
by the Defendant 3 April. pats ot 
claration by Miſtake, inſtead of the Plaintiff's, it ſhall be helped after a VerdiQ. 


The firſt Count was for a Battery by the Defendant on 
vn Blacklock ; the ſecond and third Counts were for a Bat- 


0 ry by the Defendant on the ſaid Samuel, which was the 
5 Name of the Defendant, inſtead of the Plaintiff, whoſe Name 


vs John; and a Verdict being given for the Plaintiff, and 
ntire Damages, Serjeant Eyre moved in Arreſt of Judgment, 
tecauſe in this Caſe the Plaintiff recovers Damages for the 
Damages the Defendant received by the Battery on himſelf. * 


Srjeant Chapple : This is a mere Miſtake in the Clerk, and 
aded by the Statute 16 U& 17 Car. 2. which helps all Miſtakes 
of the Chriſtian and Surname of the Parties who are once 
nphtly named before in the ſame Record, and here John 
Zacklock is named right in the firſt Count, and then when the 
lublequent Counts lay, that the ſaid Defendant did aſſault 
nd beat the ſaid Samuel Blacklock, there being no ſuch Perſon 
named before, it appears evidently that it was a mere Miſtake ; 
nd may be compared to the Caſes, where the Plaintift de- 
Cares, that the Defendant being indebted to the Plaintiff, the 
lad Plaintiff did promiſe to pay to the Defendant or vice 


7C verſa, 
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verſa, which have been always helped after Verdi}, 4 Mod 
162. Reſolved in the King's Bench between Staveley and p 
mer, 13 Will. z. 


And of that Opinion was the Court, and Judgment s; 
for the Plaintift. Om = 


* 


ver. Sir John Eyler. 


| How faran ASſumpfit, wherein the Plaintiff declares, that the Deſen 
tr 6 dant 27 Nov. 1729. in Conſideration that the Teſtato 
dall b. at the Defendant's Requeſt would give Credit to Thomas Em. 
| land for any Quantity of Silver to work on as far as 300 
ox 400 /. Value, as the Occaſions of the ſaid Thomas Englai 
ſhould call for it, the faid Teſtator giving four or. fi 
Months Credit for Payment, promiſed Teſtator to be a: 
{werable to him for the Credit of the {aid Thomas Eng land 

far as the {aid 300 or 4001. 


Cake 237. Eligabeth, Executrix of William Cartlitch 


And ayers, that her Teſtator, relying on the faid Deſen. 
dant's Undertaking, at divers Times, between 27 Nov. 1729. 
and 18 Jan. 1733. gave Credit to Thomas England for Siver 
to work. on as his Occaſions called for it, to the. Value of 
400 l. and gave Credit for Payment, ſometimes for four, 
ſometimes for fix Months; and that on 18 Jas, 1733. there 
was due to the Teſtator for ſuch Silver 3 38 J. 3s. 24 

which Thomas England had not paid, and yet the Defendant 
refuſed to pay the ſame. | as; I 


On Non aſſumpfit, and Iſſue joined, the Cauſe came to Tri 

before Mr, Juſtice Denton, and to prove the Promiſe in the 
Declaration, a Letter from Sir Fohn Eyles was produced in 
theſe Words: 


Mr. Tho. England, who delivers. you this, is a Silverſmiti, 
whoſe Buſineſs is encreafing beyond his Stock, and he has Occafon 
for ſome Credit, being obliged ſometimes to work his Stock out 
before he can get his Money for the Plate he makes, 1 bart 4 
4 | very 


. 
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— 


d Py 


ler with you, who am, 
| * 

Tour Humble Servant, 
John Eyles, 


On this Letter William Cartlitch the Teſtator intruſted Tho- 
10 England from Time to Time with Quantities of Silver, 
mounting in the whole to 13791. for which he made Eng- 
lad Debtor in his Book, and England always gave his Note 
for the Silver received, whereby he promiſed to pay for it, 
nor was any Time limited for Payment, nor did it appear 
that Sir John Eyles had Notice that Cartlitch truſted him at 
al, nor did he countermand Cartlitch from doing ſo. 


Duecded to Mr. Carthitch, 


Mr. Juſtice Denton gave Leave to move the Court upon 
ths Letter for their Opinion, whether this Letter was ſuffi- 
dent Evidence of the Promiſe in the Declaration attended 
with the above Circumſtances, which he {aid was the whole 
db the Evidence given. « 201 


Upon this Evidence Chief Juſtice and I thought a new 
Tral might not be improper, ſince this Letter was indeed 
proper Evidence to be given to a Jury to induce a Belief, 
that Sir John Eyles had undertaken according to the Decla- 
ration; and if it had been proved, that upon this Lerter Mr. 
lanlitch had ſignified to Sir John, that he upon this Encou- 
rgement would truſt England, or that Sir John had any 
knowledge he did intruſt him with Silver, and he did not 
controul his doing ſo, it might be ſufficient for the Jury te 
ind for the Plaintiff, 1 p 


But 
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But as the Letter only imported, that he had an Opinion 
of the m_ of England, and on that Account was j, 
clined or diſpoſed to become anſwerable as far as 3 or 400 
if conſiſtent with his Buſineſs to give ſuch Credit (for thy 
is as much as the Words can reaſonably be ſtrained to, it ny 
being ſaid, I will be anſwerable, but 1 would or am inclined » 
minded to be ſo upon Terms) and then going on to tell him 


| that if the Propofition was agreeable, or could be made ſi, |, 


would talk farther with him; it ſeems to be only a Propoſi 
or Communication, and not a compleat Agreement, but | 
proper Evidence, which with other Circumſtances concurring 
might be concluſive. 


And therefore if the Defendant was privy to the Truſt gi 
ven, and did not controul it, or was acquainted with the Let. 
ter's being delivered and accepted, it might be fit to charge the 
Defendant. iS | 


But it may be hard to charge him in caſe he had no Ne 
tice, which by the Judge's Report of the Caſe did not appear 


to have been given. 
That Cartlitch truſted him upon Receipt of this Letter does 


not import any Notice to Sir ohn Eyles, for it appears not 


that he truſted him on Sir John's Account, for the Credit in 
his Books was given to England, and he took Notes for the 
Money from him. 


No Mention at all that it was done on the Defendant's 


Account, and it is uſual Evidence, when Credit is given on 


another's Account, to ſee how the Credit is entered in the Plain- 
tiff 's Books. | 


It is ſure Aſſumpfit lies not upon mere Communication, 
1 Rol. Abr. 6. and this ſeems no more. 


It refers to a future Treaty or Parlance, and if that had 
been ſo, the Defendant might have been vigilant how Thom 


England went on in his Trade, might have put a ſtop to the 
4 Credit 


Bu 
Liber 
fra 


Bu 
let al 
try tl 
the ( 
ther 
Caul 
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Credit given whenever he ſaw Cauſe, or might have taken >. 
&urity from him, which, having no Notice of ſuch Truſt or 


Dealing, he could not do. 


But Juſtice Denton and Forteſcue thought the Letter itſelf 
ontained a full Promiſe from the Defendant to pay what the 
Teſtator credited him for not exceeding 3 or 4001. that the 
Words (would be) were the ſame as will be, and the Conclu- 
ſon of the Letter was rather artful than a Deſign of far- 
ther Treaty; and therefore a new Trial was denied. 


Leaver ver. Witcher. In C. B. Cale 238, 


M' TION to ſet aſide a Judgment; which was granted — 5 
on Payment of Coſts, although the Judgment was Oh as 

| | E 222 

54 been regugarly obtained was ſet aſide, el 


But then it was moved, that the Defendant might have 
Liberty to plead the General Iſſue, and likewiſe Non aſſumpfit 
fra ſex annos. | 


But it was denied; for when a Judgment is regular, and 
{et aide upon the Intreaty of the Defendant to let him in to- 
try the Merits of the Cauſe, it ſhall be only allowed to plead 
the General Iſſue, and not the Statute of Limitations or 
ge defenſive Plea, that goes not to the Merits of the 

auſe. 


1 : © _ 


D E 


Termino Paſch. 
10 Geo. 2. In C. B. 


Caſe 239. Shelley ver V right. 
Dee TT" EBT on Bond for 400 J wherein the Plintif 
Mingie wil declares, Middleſex, to wit, in the Margin; Georg: 
. Wright of Weſtminſter, Eſq; otherwiſe called George 
in the De- right of the Pariſh of St. John the Evangeliſt, Weſtminſter, 
claration. 8 | 

in the County of Midaleſex, was ſummoned to anſwer Churks 

Kelley, Eſq; in a Plea that he render him 400 J. Cc. 


Defendant after Oyer of the Bond and Condition (which 
was that the Defendant give a true State of all Fees, &. 
received by him in the Office of the Plaintiff, as Auditor of 
the Alienation Office, and pay the Ballance, c.) prays 
Judgment of the Writ, for that in the Writ and Declaration 
there wants the Addition of the County where the Defendant 
is converſant. 


To which it was demurred ; and it was agreed that it was 
not ſufficient within the Statute 1 H. 5. 5. to give the Ad- 
dition in the Alias di. Reſolved Cro. Eliz, 198. Mo. 
354. 2 Lev. 183. | 


Serjeant Skinner for the Plaintiff inſiſted, that the County 

in the Margin will ſupply the Want of it in the Declaration, 
and ſo it was held Norris and Friend, Mich. 4 Geo. 2. the 
Declaration was Robertus Friend nuper de Weſtminſter in (omi. 
tatu tuo; there was a Demurrer to the Plea in Abatement for 
J want 


© duced the Paper 


—ſ• c — 
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want of Addition, as here, becauſe in Comitatu tuo refers to 
"aching, being incertain; but it was held that the County 
being in the Margin ſupplied the Omiſſion, and the Words 
„ Omitatu tuo ſhall be rejected as inſenſible; and by the 
Courſe of Common Pleas the County in the Margin is Part 
of the Declaration, though it be not held fo in the King's 
bench; County in the Margin ſupplies Omiſſion in the Decla- 
nation. 2 Cxo. 69, 613. 


It is true in an Indictment the Omiſſion of the County is 
not helped by naming the County in the Margin. | 


And the Opinion of the Court was, That the Plea was ill, 
and a Reſpond. Ouſter awarded. 


Skip ver. Hook. In C. B. Intr. Hill. ea. 
10 Gee. 2. Ree. 269, CH. 


William Welch or Order 50 J. for Value Received; that — — 


William Welch indorſed it over to the Plaintiff, in Conſidera- — 

ton whereof the Defendant promiſed to pay to the Plaintiff, Plaintif nerd 

who, though often requeſted, refuſed, c. 5 

| the Defen- 

Defendant demurs, and ſhews for Cauſe, that the Decla- — — 

ration did not alledge Notice to the Defendant of the Indorſ- 

ment, and relied on Cale 2 Mod. Ca. 43. Lawrence and Ja- 

ob, where, after Verdict and Judgment for the Plaintiff, the 

judgment was reverſed in Error for that Cauſe. Sed non al- 

ratur; for that Cafe is miſreported, for Juſtice Forteſcue pro- 

-Book in that Caſe, and ſaid it was Paſch. 

6 Geo. and that the Judgment was affirmed, and on the Au- 

thority of that Caſe, and on the Reaſon of the Thing; for 

the Defendant by his Demurrer admits that in Conſideration 

the Premiſſes, (via:) Defendant's making the indorſeable Note, 

and the Indorfing it to the Plaintiff, the Defendant aſſumed to 


pay the Money according to the Tenor of the Note. 


Abet on Promiſſory Note by the Defendant to pay Inn Aten 


Judgment was given for the Plaintiff by the whole Court. 
 Spinks 
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n inks ver. Bird. In C. B. 


An Exim F Udgment for the Plaintiff, a Cap” ad Satis' iſſues ther 
be againſt the Defendant, upon that Ca S, an Exigent ws 
of Error. taken out, Teſted 7 Feb. then a Writ of Error was lued by 


the Defendant, Teſted 5 Feb. and allowed 8 Feb. 


Serjeant Chapple moved that the Plaintiff might proceed t 
outlaw the Defendant, notwithſtanding the Writ of Etro. 
as if Debt be brought on a Judgment, and then a Writ d 
Error is ſued on the Judgment, the Court will permit thy 

— Plaintiff in that Action of Debt to proceed to Judgmen, 
though they will ſtay Execution. 


Serjeant Parker, contra: The Writ of Error is of itſelf 1 
Super ſedeas. | 


It is true it is no Contempt till Notice, but by taking out 
the Writ of Error the Court is ſtayed from Proceeding in 
the Execution. 2 H. 7. 12. 2 Co. 342. Godb. 439. 
1 Vent. 30. 1 Mod. 28. The Form of the Writ of Sur: 
ſedeas in Error ſhews that an Exigent is ſuperſeded. Raf, 
Ent. 309. b. pl. 10. Off. Br. 378. The. Br. 293. lf. 
693, 694. | 


And of that Opinion was the Court, for the Exigent is ar- 
ly to carry on the Execution. | 


Caſe 242. Goodtitle ver. Bradburne & al. In CB 
C 
Whether LU Jectment on Demiſe of Iſaac Colman; on the General Iſſue 
ſeiſed jointly © à ſpecial Verdict is found to this Effect: 
bow Sroch Richard Lowth ſeiſed in Fee, conveys to Robert Colman and 
— Mary his Wife, and to the Heirs of the Body of Robert Colman 
to the Fre- on the Body of Mary his Wife to be begotten, and for wart 


eipe. of ſuch Iſſue, to the Heirs of the Survivor. . 
4 ; 
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zy Leaſe and Releaſe, Robert Colman without his Wife, 
conveys to Edward Haberfield and his Heirs, to make him 
Tenant to the Precipe, on which a Recovery was ſuffered, 
nd was declared to the Uſe of Robert Colman and his Heirs ; 
den Colman dies without Iſſue, his Wife ſurvives; Iſaac Colman 
is on and Heir by a former Wife, after the Death of Mary 
is Wife, claims as Heir to Robert Colman, and brings his E- 


cament againſt thoſe who claim as Heir to Mary the Wife, 


vho was the Survivor. 


Srjeant Eyre inſiſted, That this Recovery was good to 
i the Eſtate in the Huſband and his Heirs, and prevent the 
laing of the Heir of the Survivor. 


And this depends upon this Queſtion, Whether the Huſ- 
bund alone could make a good Tenant to the Precipe. 


Iris plain, if the Huſband be ſeiſed in the Right of his Wife, 
te by Bargain and Sale may make a good Tenant to the 
Frecipe. 1 Rol. Abr. 845. S. 4. 2 Kol. Abr. 394. 


If the Huſband be Jointenant with his Wife and levy a 
Fine, that makes .a good Tenant to the Precipe ; fo it was 
bed in Cupledyke's Cafe, 3 Co. 6. Mo. 210. 2 Rol. 395. 


&rjeant Belfield, contra : J admit the Cafes which ſay a 
Man ſeiſed in Right of his Wife may make a Tenant to the 
Precipe 3 but here the Huſband is not ſeiſed in Right of his 
Wite, but both are equally ſeiſed, for they take by Entireties, 
therefore in ſuch Caſe the Huſband alone cannot make a 
Tenant to the Precipe. | 


And fo it was reſolved in the Caſe of Owen and Morgan, 
30. 6. Mo. 210. And the Caſe is to the ſame Effect in 
the Reaſon of it. 1 Sid. 83. 3 Lev. 107, 108. 


o it was reſolved Salk. 598. But it was adjourned. THE _ 


7 Steward 
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... Steward of Bury ver. Rabutin Sheriff 
” 2 Suffolk In C. B. fo 


— M OTION, that the Sheriff of Suffolk hath uſually 2p 
Deputy to be pointed a Deputy at Bury in order to receive and retum 


entered on 


. Record. Writs, which the preſent Sheriff refuſes to do. 


Rule was inlarged to ſhew Cauſe why he ſhould not mike 
a Deputy in the Town, purſuant to a Rule of this Cour, 
Hil. 14 C 15 Car. 2. "RL 15 Wat Go. and Thi 
1 Fac. 2. 


Enlarged to the firſt Day of next Term, Tris. 10 K 11 
Geo. 2. The Rule diſcharped, there being no Cauſe in Court 
relating to this Matter, nor any Complaint by Suitor of 
the Court. 


"aa That for the future the OR 8 Dy be en. 
nad on Record. . 


Cafe Harvey ver. Stokes. In C. B. 


The Miſtake \EBT on Replevin Dad; Deine pleads that ſhe did 
of the Name I proſecute the Replevin with Effect, = the Sheriff wa 
Perſon is not not damnified ; Plaintiff replies that the Plaint was removed 
wound D by Recordart to the — Pleas, where Judgment v 
Sy a given for Thomas, who was Plaintiff in the Suit, and a Re- 
_ _— turn adjudged prout per Record; and ſo the ſaid Rebecca 
or 1 Stokes did not proſecute with Effect; nevertheleſs the {aid 

Thomas (who was Plaintiff in the AQion) did not return the 

Cattle, and this he is ready to certify; to which the Defen- 


dant demurred, and the Plaintiff joined. 


And for Cauſe of Demurrer the Defendant ſhewed the 
Plaintiff hath not verified his Replication. 


5 Ths 
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This Caſe was argued ſeveral Times, and two Objections _ 
by - 
firſt, That that is ſhewn for Cauſe of Demurrer. 


f of 


1 


tum Secondly, That no Breach of Condition appears; for the 


Condition is to proſecute with Effect, and if adjudged there 
ould be a Return, that ſhe would make Return. 


Now though it be ſhewn that Rebecca did not proſecute 
with Effect; it is not ſhewn that ſhe did not return the Cat- 
le, but only that Thomas, who was the Plaintiff in the Suit, 
dd not return the Cattle. 


$ there is no Breach at all of the Condition appearing. 


And now Chief Juſtice Willes gave the Opinion of the 
Court for the Defendant, becauſe the Plaintiff had aſſigned 
wo Breach, and the Miſtake of the Name of a third Perſon 
s not aided or amendable, though a Miſnomer of the Plain- 
tf or Defendant be ſo. Bridg. 100. 2 Lev. 117. But 
x to the Word certify inſtead of werify, the Court held it to 
te tothe ſame Purpoſe, and well enough. - 


22 
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a8. Trevet ver. Angus. 

3 EBT on Bond 4 June 1727. for 801. 

Bond, it is KA 

— After Oyer of the Bond and Condition, whit 


to recite the 


Bond. was to pay 40 L and 20 l. on the 25th of December then nen, 
Defendant pleads, that on 12 Mar. 1729. there being bu 
401. due on the ſaid Bond, the Plaintiff did covenant, tha 
if the Defendant did pay 5 5. in the Pound on 2 5 Der. nen 
for every 20 s. due to the Plaintiff from the Defendant, and 
ſo at the ſame Rate for every greater or leſſer Sum than 20. 
on or before 2 5 December next, then the Plaintiff ſhould and 
would accept the ſame Compolition of 5 s. for every 20 5, n 
full Diſcharge of all Sums of Money as then were or on the 
{aid 25 Dec. ſhould be due from the Defendant to the Plain. 
tiff, and that on Payment of the {aid Sum of 5 5. in the Pound, 
or 5 5. for every 205. to the Plaintift, according to the Intent 
of the ſaid Deed, then the ſaid Deed ſhould be a Releaſe to 
the Defendant, to be pleaded or given in Evidence. 


That on 12 Mar. 1729. ſhe was not indebted more that 
401. and then ſhe tendered 10/. which was 5 5. in tit 
Pound, which the Plaintiff refuſed to accept. | 


Plaintiff demurs, and ſhews for Cauſe, that the Defendant 


did not ſhew that ſhe was ftill ready to pay. | 
5 „ 


— 
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Serjeant Wright for the Plaintiff inſiſted, that this was no 


Nefeazance, but a Covenant; For, 


Firſt, It has no Relation to the Money due upon the 
Bond; for although it ſaith by way of Recital, or Suppoſal 
ther, that Money was due from the Defendant to the 
plaintiff, and the Defendant avers, that ſhe was indebted by 
Bond in 40 l. and Intereſt, and all but 401 was paid to 
12 Mar. 1729. yet the Words of the Deed are, That if the 
Defendant pay 5 8. in the Pound for every 20s. due to the 
Plaintiff from the Defendant, and ſo at the ſame Rate for every 
qreater or leſſer Sum than 20 8. on or before the 2 5th of Decem- 
ter, the Plaintiff ſhould and would accept the ſame in Diſcharge 
of all Sums as then were or on the 25th of December ſhould be 
lie from the Defendant to the Plaintiff. 


do that the Deed imports, 5 5. in the Pound ſhould be 

d, not for the Sum in the Bond, but for whatever Sum 
of Money ſhould be due to the Plaintiff from the Defen- 
dant on the 2 5th of December next. e 


Secondly, It is to be a Releaſe on Payment of the Money; 


md though Tender and Refuſal may be equivalent to Pay- 
ment, and he covenants to accept this Compolition, his Non- 
acceptance is a Breach of his Covenant, but it becomes not a 
Releaſe till Payment. 


Thirdly, She ſhould have pleaded it with an Uncore priſt; 


for although Tender of collateral Sum being made, if it be 
refuled, it need not be pleaded with an Uncore priſt; yet 


when the Payment is to be of a leſſer Sum in lieu of a 
greater, it ought to be ſo pleaded. * 


But it was recommended to the Parties to agree this 
Matter, it being hard, when a Compoſition was agreed to 


by the Plaintiff, that he ſhould come upon the Defendant 
for the whole Debt. . TAR 


7 F And 


— 
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And on the other Side it would be hard that the Plaintif 
ſhould loſe the 5 s. in the Pound, which the Defendant tm 
dered, though ſhe hath not brought the Money into Cour 
if this be neceſſary. 


But the Plaintiff not complying to any End, now the lat 
Day of Trinity Term, 21 June 1738. the Chief Juſtice de 
livered the Opinion of the whole Court for the Defendare. 
and gave the Reaſons in anſwer to the Objection made. 


Firſt, This is a Defeazance to this Bond, and ſufficient 
relates to it; for it is not neceſſary to recite the Bond, m 
more than where a Power of Revocation is inſerted in: 
Deed ; a Revocation by a ſubſequent Deed is good, though i 
doth not recite or mention the Power, or in direct Words ts 
fer to it. 10 C. 143, 144. Scroop's Cale. 


They allo held, that it was not neceſſary in this Caſe to 


plead with an Uncore priſt, or to bring the Money into Court, 
Co. Lit. 207. 9 Co. 79. b. Co. El. 755. Mo. 36. 


 Gie246. Matlem ver. Bingloe & u & al. In CB 
: Intr. Trin. 11 Geo. Rot. 1275. 


1 Eledent on Demiſe of John Marſh and Jobn Amyas, of 1 
his Eſtate to Meſſuage, Garden, Orchard, 100 Acres of Land, and 
be fold in 100 of Meadow, and 100 of Paſture, in Woodrifing in the 


order to 
1 County of Norfolk, made 10 April 10 Geo. for ſixteen Years 


owes other 


Papiſts, notwithſtanding the Statute 11 & 12 IF. 3. 


At the Aſſizes at Norwich 26 July next, before Chief Ju 
ſtice Raymond, a ſpecial Verdict was found to this Effect: 


| John Bedell was ſeiſed in Fee of the Premiſſes in Queſtion 
1 Feb. 1707. and was a Papiſt, and died fo ſeiſed 28 Fn 


1707. 
1 That 


* — . ˖ . —_ 
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That Geo. Bedell his Brother and Heir was born 1 Aug. 
1683, and was under the Age of eighteen Years at the Time 
I making the Act for the further preventing the Growth of 
poperY) and of the Age of twenty-four Years at the Time 
of his Brother's Death; on whole Death he entered into the 
premiſſes as Heir to his Brother, but was a Papiſt, and con- 
-nued ſo to his Death, and never took the Oaths, nor ſub- 
ſubed the Declaration 30 Car. 2. 


By Will 9 4g. 17 1 5. Geo. Bedell deviſes the Lands and 
Tenements in Queſtion to John Marſh and John Amyas 
ind their Heirs, to the Uſe of them and their Hears, 
a Truſt that they in the firſt place, by and out of 
he Rents and Profits, or by Mortgage or Sale, &c. raiſe 
Money ſufficient to pay all the Debts he ſhould owe at his 
Deceale to John Marſh, and all his other Debts and Legacies 
ind Funeral Charges, and the Charges in executing the 
Truſts ; then to pay 150L. a Year to his Siſter Elizabeth, Wife 
o Jobs Mazlem, for her Life; and 2 51. a Year a- piece to his 
Siſters Tſabella and Mary for their Lives; and ſubject to theſe 
Truſts ſhall permit Robert, Son of John Matlem, to receive 
the Reſidue of the Profits of what remains unſold till the 
age of twenty-one, and then ſhall convey to Rob. Matlem 
ad his Heirs, and died 19 Aug. 1715. 


That four Days before his Death Elizabeth, Wife of the 
Defendant John Bingloe, who was his Siſter and next of Kin, 
and a Proteſtant, entered and took Poſſeſſion; that after his 
Death John Marſh and John Amyas the Truſtees entered, and 
lemiſed to the ſaid Robert Matlem the Plaintiff for ſixteen 
Years, whom John Bingloe and his Wife ouſted ; and upon 
tis Demiſe he brings his Ejectment. 


The general Queſtion was, Whether Geo. Bedell, being 
under eighteen at making the Statute 11 & 12 V. 3. attain- 
ing afterwards his full Age, and not taking the Oaths or 
qulifying himſelf as that Statute requires, could make the 
Veriſe to theſe Truſtees who are Proteſtants, upon Truſt 
for 


my 
& 
=” 
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for Payment of Debts and Legacies, and after for Ry 
lem a Proteſtant, | | 0 


And as to that Point it was argued by Serjeant //, 
the Plaintiff, that a Papiſt, notwithſtanding the Hh b 
12 W. z. is enabled to diſpoſe his Eſtate by Will. 


He hath the Freehold in him, he is ſeiſed, elſe he d. 
not convey 3 and as he may convey by Deed, fo he ms 
likewiſe deviſe. 


It is true, if he deviſe to a Papiſt, ſuch Deviſee is diſt), 
by that Statute to take, for the Deviſee muſt take by Pu 
chaſe. 


So if he deviſe to Proteſtants in Truſt for Papiſts, or u 


raiſe Money, or pay Legac es, ſuch Truſt or Legacy voll 
be void; and that was the Caſe of Roper and Ratcliff 


And in Eafter Term 13 May 11 Geo. Judgment Was given 
for the Plaintiff by the whole Court, J 


And Chief Juſtice Willes gave the Reaſons of the Juts 
ment, viz, That though Geo. Bedell was under eighteen x 
making the Statute 11 © 12 V. z. yet after profeſſing bim 
ſelf a Papiſt, and not taking the Oaths, he is diſqualified as wel 
as other Papiſts ; yet the Diſability incurred by this Statut 
is very near the Words in Stat. 1 Fac. which do not prevent 
his having or being ſeiſed of the Eſtate, and conſequently he 
may diſpoſe of it; he may take any perſonal Legacy d 
Gift, ſo cannot be reſembled to a Monk, c. He may bring 
Waſte, nay he may take a real Eſtate ſub modo, Oc. he taks 
for the Benefit of his Proteſtant Heir till he conforms, an 
for the Benefit of himſclf when he conforms. 


The Inheritance muſt be in ſome Body, it cannot be n 
the King, for it is given to another; it cannot be to the next 
of Kin, for he hath but the Rents and Profits; it cannot be 
in his Heir, for Nemo eſt beres viventis ; Thornby and Fit 
wood on Stat. 1 Jac. Hob. 73. on Stat. 3 Jac. ſhew _— 

1 55 lie 
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cd who are Papiſts, notwithſtanding thoſe Statutes z and OE 
Clauſes which give Papifts Debt and Waſte ſtrenthen this 
Oonſtruction. | 


ight the 
N + Beſides, it ſeems moſt agreeable to the Intent. of the Le- 
gllators, which was to encourage the bringing Papiſts Eſtates 
no the Hands of Proteſtants, which is beſt done if they may 


1yiſe or convey to them. P. 


4s to the Truſts upon which this Eſtate is deviſed, the 
Annuities and Legacies are all to Proteſtants, and the Re- 
mainder is to Robert Matlem a Proteſtant. 8 


Bur it was objected, that if a Papiſt can deviſe his Eſtate 
to be ſold for Payment of Debts, he may run in Debt to 
Papiſs, and ſo fell his Eſtate from his Proteſtant Kin. 


But it is not found any Debt is due to a Papiſt, and it 
ſhall not be intended they are ſo; it will be Time enough 
to conſider this when it comes to be the Caſe. © 


But a Papiſt may ſell his Eſtate and give the Money to 


Juz Papiits ; Why may he not deviſe it in order to pay what 
en u Money he owes tems? == $6 
= 

vel Judgment for the Plaintiff. 


I; i: Matravas ver. Adlam and Brown. In C. B. c. 
a © __ 

brine CIRE facias againſt the Defendants. on Recognizance of hegen 2 
ta Bail for Aaron Laws, wherein they are bound to John cugnias 
and Matravas the younger in 92 J. on Condition, that if the 2“ Bab De- 


ad obs Marr auat recover againſt the ſaid Aaron Laws, wund, be 
ad he did not pay, c. they ſhould render the Defendant, — -gil8 
* pay Condemnation ; then alledges, that although the ſaid enty aver- 

ſam Mazravas the younger, by the, Name of  Matravers, punt ma 
recovered Judgment M. 10 Geo. 2. againſt the ſaid Aaron Laws pe lumePer. 


fol. and 154, 10s. Coſts, and had not been paid, yet the rer wee 


beſendants had not rendered, &c. Defendants demur. | ound ;_bue 
| = "= And Dem e. 


I ——- . ⅛ĩ „77 2 «—— — ::: . 2 — ae wn. 2h 5H“! 
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And Serjeant Be feld inſiſted, firſt, That the Bail was Nos 
liable, becauſe the Recognizance is to John Matravers the 
younger, and no Averment, that the Plaintiff in the Adio 
named John Matravers without Addition, is the ſame Perſon, 


. Secondly, If there was an Averment, it would not help 
no more than if Edward ſigns Bond, and is ſued by the 
Name of Edmund, which is his true Name, to ſay 'Edmun 
by Name of Edward, c. became bound, &c. Cyo. El 897, 

2 Cro. 640. Lut. 894, 895. 


Sed Jon allocatur ; for here is ſufficient Averment, and |: 
is not like the Cafes cited ; therefore Judgment for the 
Plaintiff, DS 1 

Caſe 243. Moravia ver. Sloper & al. In C. B. 
mne, "TJ Reſpaſs for Afſuule, Battery and falſe Impriſonmen 


ing under 


the Proceſs of an Inferior Court, it is neceſſary to ſhew, that the Precept levied was within the Ju- 


riſdiction of the Court. 


Defendants as to all but Aſſault and Impriſoning, and De. 
taining in Priſon twenty- eight Days, Not guilty. | 
As to Aſſault, Impriſoning and Detaining in Priſon twenty 
eight Days, Defendants plead, That the Borough of Deus 
is an antient Borough, and 9 May 1735. at a Court held for 
the ſaid Borough within Juriſdiction of the Borough, before 
the Mayor, Recorder, and three Councillors of the Borough, 
by Virtue of Letters Patent of King Cha. 2. dated 5 June 
in the 15th Year of his Reign, James Batten levied a Plant 
againſt the Plaintiff, 'of a Plea of Treſpaſs on the Caſe, to 
his Damage of 40 J. and prayed Proceſs ; and thereupon at 
the ſame Court a Precept iſſued to the Bailiffs and Serjeants 
ut Mace of the Court, commanding them to take the Plan- 
tiff, and to have his Body before the Mayor, Recorder, and 
three Councillors, at a Court to be holden on Friday the 6th 
Of June next, which Precept 9 May 17 3 5. aforeſaid, = by 
. 2 ; 5 | unam 


Fir 
nidi& 
the ]| 


E 
Court 
Plea | 
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aw Salmond, Attorney of the Plaintiff James Batten in the 
fad Suit, and at the Requeſt of Fames Batten, two Defen- 


50 dus delivered to the Defendants James Williams and James 
Aion ler, then and till Return the Bailiffs and Serjeants at 


Mace, Ce. who, requeſted by them and other Defendant Ro- 
nn Soper, arreſted the Plaintiff, and detained him the ſaid 
wenty-eight Days, till at the Court 6 Fune following, held 
fue the Mayor and three Councillors by Virtue of the ſaid 


letters Patent, they returned the Precept duly executed, 
lich is the fame Aſſault, Cc. 


To which Plea the Plaintiff demurs, and the Defenda | 
pin in Demurrer. SIN dants 


And for the Plaintiff it was inſiſted, that this Plea is ill. 


For firſt, It doth not ſhew, that the Matter for which this 
was levied was within the Juriſdiction of the Court; 
nd although the Officer may be excuſed who is bound to 
cbey the Precept, although the Matter be not alledged to 
ke within the Juriſdiction, 1 Lev. 95. yet the Plaintiff in 
the Action, and Sloper who is a Stranger, ought to ſhew it. 
2 Mod, 29, 129, 195. 3 Lev. 20, 242. 1 Vent. 369. 
2 Mod. 192 ' | e 


And if the Plea is ill as to one Defendant, it is ſo to 


nty- WY =) if chey join in Pleading ; and fo it was held between Ri- 

ies BY dd and Bowler, 3 V. & A. TY 

fr A Wer EY | 

ore And by the Court the Plea is ill for that Cauſe, and was 

oh, ſo determined in this Court Ty. 8 Geo. 2. and in the Caſe of 

une Gay and Pool, 2 Lut. 1550. The Reaſons are, 2 

to Firſt, That the Paintiff might not know the Extent of Ju- 
at nidition, - but it is his Default to ſue where he knows not 

nts Wh de Juriſdiction, when he may ſue in Courts above. 

Is me ; | | 

nd  Scondly, Defendant may plead to the Juriſdiction of the 

th Cour, but that is not an adequate Remedy; and then this 
by lea is likewiſe ill, becauſe it does not appear the Court of 


Devices 


2 83 
—, 
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755 Devizes had Juriſdiction in perſonal Actions. And — 
even in Reſpect to the Officer, for it mult have + N 
Juſtice of Peace had Authority in the Matter. are mn 
than 
Thirdly, There was a * although no Summons 
Precept. I Vent. 220. 1 8 Sec. 
uſing 5 
Judgment for the Plaintiff, Me 
to del 
| *t | . 5 this af 
cat 249. Reaſon ver. Life, In C. B. a 
1 
BT on the Statute 4 & 5 Ann. fire that tl 
Is ; yo Ac- 40 5 14. on fey 
Des ences againſt that Statute. 1 g = nd {c 
the Sree 45 un. ping and wing» Deg v Lil he Game ee Ve 
But 
iſt and 2d, That the Defendant uſed an Engine call tain E 
a Gun. of Ble 
Fe . That the Defendant kept and uſed a Dog to kill and Thi 
deſtroy the Game, not being qualified by the Statutes of thi BW = 
Realm ſo to do. was NC 
e may b 
4th, That the Defendant * to Sale a Rue da tte St 
being intitled to the ſaid Hare under any Perſon qualife ſuch a 
to Kill Game. 
| Sed 
5th, That the Defendant expoſed a Pheaſant to Sale, na AY bein 
bing incced under any Perſon grid oil Game: , 
o1 
Aſter Nil deber pleaded, a Verdict was found for the BMW dat t 
Plaintiff and Damages. =o 
bet Een Deine more in Ace of br the 8 
and took ſeveral Exceptions. _ 
| chem 
Firſt, That it does not appear on which Count the De 
mages are found. An 
Fas. | Ute © 
„„ 4 


— De Term. Janct. Trin II Geo. 2. 


597 


1 LS « 

gd non allocatur ; for it is frequent when ſeveral Counts 
e in a Declaration, that Damages are given more or leſs 
than the Sum in any one Court; yet held well. | 


gcondly, That the two firſt Counts are for keeping or 
ung a Gun, whereas A Gun is not mentioned in the Stature. 
34 non allocatur ; for it he had been charged for uſing a Gun 
o deſtroy the Game contrary to the Form of the Statute, 
his after Verdict had been ſufficient; for the Statute ſaith, if 
my uſe T unnels or any other Engine to deſtroy the Game; 
ind after Verdict for the Plaintiff the Court muſt intend, 
that the Jury thought a Gun an Engine to deſtroy the Game ; 
nd fo it was reſolved in this Court between Blewit qui tam, 
Fe. ver. Needs. | 


But here the Declaration ſaith the Defendant uſed a cer- 
ain Engine called a Gun, which is not ſo ſtrong as the Cale 
of Blewit and Needs. | 


Thirdly, The Plaintiff does not alledge, that the Defendant 
was not qualified by the Laws of this Realm, but that he 
was not qualified by the Statutes of this Realm, and a Perſon 


may be qualified by Law to Hunt, though not qualified by 


the Statute Law; which is in the Negative, that not having 


Oo 
8 


ſuch an Eſtate he ſhall not be qualified, 


Sed non allocatur; for the Words may well import as much | 


s being unqualified, or not qualified. 


Fourthly, That in the third Count the Plaintiff declares, on 


that the Defendant kept and uſed a Dog to kill the Game, 
without ſaying what fort of a Dog; it might be a Maſtiff 
Dog, or Lap Dog, which might chance to kill Game; aid 
the Statute 4 & 5 Anne, 14. upon which this Action is 


chers. 


And therefore the Action for the Penalty given by this Sta- 
ute ought to conform to it, and ſhall not be extended by 
Equity, being a Penal Law, | 


founded, mentions only Greyhounds, Setting Dogs and Lure 


7 H = 3 


r — 
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14 Gen 2. mM 


And though the Statute 22 & 23 Car..2.. cap. a ac. 
ons Dogs generally, and that be Sued þ by th 
yet it doth not give the Penalty of 5 J. to every Thing for. 
bidden by that Statute, wherein the Penalty is 20 01 = 


And of this Opinion. was the whole Court, 


Fifthly, It was excepted, that the tuo laſt Cn 
the Facts againſt the Form of the Statutes; whereas there 


but one Statute againſt expoſing Hares, &e. to Sale. 


But the Court took no regard to this Exception, Fa ther 
are ſeveral Acts about Hares, &c. And the Statute 9 hne 
relates to this Matter. But for the fourth n the Jutz 
ment was arreſted, 


al 


= 5111 


Cake 250. Facet ver. Strickland & 41. In C. B. 
Intr. Paſch. 10 Geo. 2. Rot. 1 and 


384. 2 
Right of „Tres for | Chaſing his Cattle. 


Pare wil Defendants plead that the Defendant Strickland i is Lord of 
— the Manor of S. in which are ſeveral large Waſtes; os 
_ nt by In- improved 700 Acres of one of theſe Waſtes called 

— reel. Common, leaving ſufficient Common for the Tenants of 
cient Com- ſaid Manor; that the Plaintiff put his Cattle into the Part ſo 
Tenants of incloſed, and ſo with a Wenne rr; is the 


u, Ve, 5 497 


Plaintiff That he is Tenant of the Manor and 
hath Right G Common of Paſture for all Commonable 
2 — and Couchant on his Tenements there in the 

Vaſte, and likewiſe the Plaintiff hath Common & Tu- 
5 in the ſaid men ſo that Incloſure i is — * 


Y # i 
. # 


AI HE vo . — 
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l * = 1 * - 


ed on 


— — CC 
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— 


| Defendants demur, ard \ſhew for Cauſe the Replication 
1 Pauble, and doch not deny or eren chat chere Wis 
* ane Common left. 


As to o the Cauſes ſhevn for Demurrer, they are of 00 Me 
gad, for the Replication means not to inſiſt on double Matter, 
wc the- Mention of the Right to Common of Paſture is to 
cat 56k the Claim of Common of Tur 


| on as an Argument why ſuch Common of ' Paſture is nct 


niin the Statute of Merton. 


a . 


ks whole Quaſtion 4 18, Whether a Man ben Eck 


_— Paſture and Common of Turbary in the farts Wit, 


Whether the Lord cannot improve the Common by 'Vitttte 
o the Statute of Merton ? 


15 7 Common of Tubary or Pihary not wth 


But here the Action is for chaſing Cattle put into ** 


Waſte to uſe his Common of Paſture; then although the ſame 


Paintiff has Common of Turbary, that will not hinder the 
Lord's Improvement, for 


are diſtinct Rights. 


, 


Pardo Ver. Fuller. In C. B. 


bary, which is itſiſt. 


Aud Hl.. 
11 Geo, 2. Judgment was for the OY the vhde => atv 


_ Cafe 251. 


AcrioN on a Promiſſory Note t the Weak 1 


— Jury. 


At.Trial before Chief Juſtice Wilts at Guild. 4 
loubted, whether the Plaintiff 3 A 
« the Drawer before the Action brought; 


of A 


Eta 


or not, 


On 


the Matter on 
Froof was left to the Jury, whether a Demand was made, 


ſory Note 


inſt the Indorſer, there ought nn is a Fact 


* 


— 
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On Motion for a new Trial, Judge Forteſcue ment: 
the Caſe of Davies and Maſon, 1 Geo. 2. in Common Pes 
wherein it was agreed by the Court, that there ought to be: 
Demand of the Drawer, for the Indorler undertook W 
tionally only if the Drawer did not pax. 


| Indeed if a Note be forged, Chief Juſlice Hole held the li 
dorſer liable though no Demand. [ot 


And indeed no Demand can be, for when a Note is forge 
there is no Drawer. T 1 5 

5 So on a Note payable to a Man or Bearer, no Demand 

need be from him to whom it is made payable, © 
© 


But a new Trial was denied, * the Evidence of the De. 


mand was left to the Jury, who were the proper of 
that Fall, and knew beſt the Courſe of Bealing Jags 


Anonymus. | 
_ [OTION' to amend the Declaration delivered and the 
pies th Award of the Court thereon. * 
inflead of 


| Frcecamititg Lond. precipimss votis, held amendable after Verdict 


Lond. was in the Margin, the Fact was laid at Tame in the 
County of Oxford, but the Award of the Venire was to the 
Sberifg, and went to the Sheriff of Oxford, and was tried 
by a Jury of the County of Oxford; and after Verdict it 
was inſiſted, this was a Miſtrial; for being laid in London (for 
London is in the Margin) and the Award of a Venire being 
to the Sheriffs, there being but one Sheriff unleſs in Lan- 
don, it muſt be intended to the Sheriffs of London, and then 
the Sheriff of Oxford had no Authority to return the Jury. 
But by the Court, Award was amended, for by the Sta- 
tute 8 H. 6. cap. 15. a Letter too little or too much 1 
amendable, and an Award of the Court may be amended. 


2 


So 


5 De Term. Santi Trin. 11 Geo. 2. 1 581 | 


— 


$0 Viſcomiti Lond. . tibi inſtead of Vicecomitibus 
Land: Previous vobis was amended. 


Green and Bridget bis Wiſe, Relift of Tho- ca, 
mas Dobſon, ver. Roe. In C. B. 


IN Dower, the Defendant pleaded chat Tho. Dobſon was 1. 1 

ſeiled in Fee, and made Leaſe to 7 ohn Caudle, but did not ke for —— 
hew when ſeiſed in Fee, or that Term was | aſligned ro him, dee not eto 
ſo it might be afrer Coverture. adds” a 


— 
After Judgment for Demandant, John Caudle, claiming by Demandant. 
Leaſe for Years: from Thomas Dobſos Father of the Deman- 


n prayed to be received. 


luſited by — Prime, That 1 * Seiſin ouſted 
the Leſſee, and he could nor fallity the Judgment till aided 
by the Statute of Glo. 11. which extended only to A. ag 
by Default on Colluſion. 


Bur this was helped generally by Stat. 21 H. 8.1 5. Vide 
(ra. El. 565. Ney 64. 3 Lev. 168. Winch 20. 1 Keb. 
678. pl. 7. Lily's Pract. Reg. 669. Termor was, received. 
14 Car. Salk. 291. 


The Writ of Seiſin requires Delivery of actual Poſſeſion, 
{o does Livery, and conſequently the Leſſee will be ouſted. 


Srjeant Draper contra. Firlt, This is not .a Caſe aka Ry 
Laute of Glo. 17. which extends only where Judgment is by 
Default, or on Render, or Nient Ae, 2 Luſt. . and 
not to keine Pleader. 


Then the Statute 21 E. 8. 15. only . the Termor to 
llffy, as Leſſee for Life might after Judgment, which ſhews 
it muſt be after Judgment; and Tenant for Life after Rec 
5 fy fallify by Entry, by Action, or by Writ of Diſceit. 


11 Secondly, 


__— 


" 7 
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Secondly, Stat. 21 H. 8. 15. enables to falſify only aſter 
Judgment; the Caſes Cro. El. Wc. were on Judgments by De. 
fault, which was by Virtue of Stat. Glo. 1 1. 


Thirdly, This is a Dilatory, 2 Inſt. 3 2 2. and therefore not 
to be received by Statute 4 & 5 V. 3. It is in Nature af 
Plea after Darrein continuance, and Party can have but 
one {uch. 


Fourthly, The Plea ought not to be received without Aff. 
davit to verify it; for Tenant in Dower cannot counterplead, 
nor can he ſhew Leſſee paid. 2 Rol. Ab. 444. & 6, 7. 


The Court : No Receipt could be by Common Law ; by 
Stat. Glo. Receipt of Leſſee is allowed only on Judgment 
by Default; but here was a Plea, and Judgment for De- 
. only ſtaid by the Court till this Matter was con- 

dered. P 


By Stat. 21 H. 8. 15. Remedy given is after Judgment, 
and Termor is enabled to falſify, as Leſſee could do fo, which 
was not by Receipt, for he might falſify the Recovery. 


But this is not properly a dilatory Plea ; fo the Leſſee 
was not admitted to be received. | | 


Cie 254. Cockerel ver. Armſtrong & al. In C. B. 


in T Reſpaſs for taking and impounding a Gelding at Scar- 
3 borough. 710 


of it, the Plaintiff cannot reply De injurid ſud proprid, but ought to traverſe the Richt. 


Defendants plead, that the Place where the Gelding was 
taken is called Weapneſs, containing 1000 Acres in Scarborough, 


of which the Bailiff and Burgeſſes of Scarborough were ſeiſed in 


Fee, and the Defendants as their Servants, and by their Com- 


mand, took the Cattle Damage-feaſant. 


2 To 
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* 


— ; | 
Jo which the Plaintiff replies De injuria ſua propria ge- 


To which Defendants demur, and ſhew for Cauſe, that 
he Plaintiff did not traverſe. 


And Judgment was given for the Defendants. 


Firſt, Becauſe ſeveral Things are put in Iſſue, which is a 
reaſon in Crogate's Cale, 8 Co. 67. 4. | 


Secondly, Becauſe where Intèreſt is in Land, or chined 
ut of Land, the Plaintiff cannot reply De injuria ſua propria. 


tr Archibald Grant ver. d Gordon Ar. cd 


In Scacc. Hil. 8 Geo. 2. Rot. 


Deer on a Bond dated 11 Nov. 1 730. in the Penalty of Uſuy, what 
12000. Defendant after Oyer of the Bond and Con- l * © 


lition, which was to pay 6963 J. 35s. 3 d. on the 15th of 
Myy next, pleads, that before the making the ſaid Writing, 
tiz, 11 Nou. 17 30. William Gordon, Bart. was indebted to the 
Plaintiff in the Sum of 69634. 35s. 3s. and Sir Archibald 
Grant the Plaintiff was indebted to the ſaid Sir William Gor- 
n (Co-obligor in the ſaid Bond with the Defendant, who 


vs his Son) in the Sum of 500 l. received to his Uſe, and 


being ſo indebted eodem die it was corruptly agreed contrary 
to the Statute of Uſury, that the Plaintiff ſhould forbear 
nd give Day of Payment for the ſaid 6963 l. 3 5. 34 till 
the 15th of May following 17 31. and that for ſuch For- 
berrance the Plaintiff, without any Payment, Satisfaction or 
Account, ſhould have and retain to his own Uſe the {aid 
5001, then due, and Sir William ſhould diſcharge him there- 
af; and for ſecuring Payment of the ſaid 69631, 38. 3 4 
vr William and the Defendant ſhould give the ſaid Bond; 
and that in Purſuance of ſuch corrupt Agreement the Plain- 


tiff 
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tiff gave Day for Payment of the 696 34 35. 3 4. ll the 


as a farther collateral Security for the ſame Sum; that in Per- 
formance of the ſaid Agreement Plaintiff gave ſuch Day df 
Payment, and retained to his own Uſe the ſaid 500 J. and 
without Payment, and the ſaid Sir William diſcharged him d 
it, and gave Receipt for it; and for ſecuring the 69631. 35. 30 


1 5th of May, and Sir William and his Son the Defendant did 
execute the {aid Bond, and Sir William diſcharged the 500 
giving a Receipt acknowledging the Payment of it, and dil 
charging him from it, which without any Payment, Satil. 
faction or Account, the Plaintiff ftill retains to his own UG, 
which Sum of 5. exceeds the Rate of 5 . per * 


per Ann. | - 
* Plaintiff by his Replication traverſes the corrupt 4 4 
ment, and Iſſue is joined thereon; and at a Trial ben Gf "7 
Baron Reynolds 27 Jan. 173 2 the Jury found ſpecially, thy 1 f 
before the making of the {aid Writing, wiz. 11 Now, 1730, a3 
Sir William was indebted to Plaintift in 6963 l 35. 34 and he 29 
the Plaintiff to him in 5001. for Money received to his Uſe; wy 
and being ſo indebted, it was agreed between Plaintiff and A. 
Sir William, that the Plaintiff ſhould give Day for Payment my 
of the ſaid 6963 L 3s. 3 d. till 15 May next, and for for 11 
bearing the {aid Sum for the Time, and till the Day lf 15 
mentioned, the Plaintiff, without Payment, Satisfaction or if 
Account, ſhould have and retain the ſaid 500 J. to his om ill art 
Uſe, and Sir Wiliam ſhould diſcharge him from it; and that Horſe 
for ſecuring the ſaid 69631. 35. 3d. Sir William and Defen- Wi 5, i 
dant ſhould give Bond in Penalty of 1 2000. with Condition WW \j..z 
wt ſupra, and at the ſame Time Sir William Thould aſſign to Wl bag 
Plaintiff a Mortgage of Lands in Kent, and two Scotch Bonds, 


Sir William and Defendant executed the Writing m the De- 12 
claration, and Sir William aſſigned the {aid Mortgage and farbe 
two Scotch Bonds as a farther collateral Security, and that I td, 
the {aid 5001. is above the Rate of 51. per cent per Am; teing 
but whether on the ſaid Matter it was corruptly agreed prow, BW the f. 
they reſerve to the Court, c. e N 


2 


Upon 
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OT? 7 


Upon this fpecial Verdict, it was inſiſted this Verdict was 
bor the Plaintiff. For, Wee 


Firſt, The Jury do not find the ſame Contract that was 


Secondly, The Contract as found is not uſurious, | 


As to the firſt Point, it was argued, that the Contract 
fund is variant from the Contract pleaded, which faith, 
Paintiff in Performance of his corrupt Agreement agreed to 
gre the Bond on which the Action is brought; the Jury find, 
he agreed to give that and three other Securities, viz. an Aſ- 
fonment of a Mortgage and two Scotch Bonds, The Con- 
> is intire, and the whole ought to have been ſhewn, that 
the Court may judge of it, and that a Recovery or Bar in 
ths Action may be pleaded to another Action that may be 
brought on the Bonds aſſigned. 


If Plaintiff declares in Debt on Contract for Sale of a 
Horſe for 40 s. and Jury find Contract was for Sale of two 
Horſes for 40 s. it is a different Contract. 2 Rol. Ar. 702. 
o in Debt for 20 l. if Jury find Debt for 40 l. or two 
Marks. 2-Rol. Abr. 703. In Aſſumpfit for two Things, if Jury 
find the Undertaking was only to do one of them. 2 Rol. 
707. So if uſurious Cant is pleaded with one, and Jury 
fnd it made with two; to which it was anſwered, Modo & 
firma goes to the Subſtance of the Plea only. Co. Lit. 28 1. 
2 Bol. Ab. 705. pl. 38, 61. 


As to the ſecond Point, it was inſiſted the Contract found 
s not uſurious; for firſt, it is not found for what Time the 
Forbearance was, but only till the 15th of May; and tho 
the Apreement is made 1 1th of November, yet the Money 
being due before, it might be from a diſtant Time before 
the Time alledged ; being after a Verdict does not aſcertain 


7 K II 


5 


_ 
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It Agreement appears not to the Court uſurious, the Court 
will not conſtrue it ſuch. 2 Co. 507. 


If by Miſtake agreed to be paid the Day after, it ſha 
not be void. 2 Cro. 677. Cro. Car. 50 1. 1 Sid. 285, ig 
3 Mod. 35. 


It is but diſcharging a Debt, which is a Choſe in Adlon, 
and might never be paid; and the Statute faith, reſerving or 
taking above 5 L per cent; here is no Loan, and there is 3 
Difference between intereſſe lucri, and intereſſe damni. Vide 
Lit. 271. Comb. 133. 1 Sid. 421. And afterwards in Ty; 
nity Term 1738. Reynolds Chief Baron, Carter and Fr. 
reſcue Barons, contra Thomſon Baron, gave Judgment for the 
Plaintiff. 
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Term. Sanct. Mich. 


11 Geo. 2. 


mth July 17 33, Ante hunc Terminum recepi Literas Pa- 
tem Domini Regis geren dat eodem die conſtituent” me 
fore Capital Baron Scaccarii ſui. 


* 
——ꝛ— 


feed, and Sarah his Wife Adminiftratrix Caſe 256, 
of Anderſon her former Husband, verſus 
Martin. In Scacc. 


. : . ſified by one 
to the Defendant delivered up, and an Injunction to Wirneis ent 


ſtop the Defendant's Proceeding at Law and in the t Tr. 
Firitual Court. | | 


Pon to have a Note of 3ol. given by Anderſon Anſwer fal- 


The Caſe was this : 


Anderſon the Inteſtate borrowed of the Defendant at ſe- 
real Times 70 J. for which he gave a Note for 40 J. dated 
n May 1732, and a Note for 30 J. dated in May 1735 ; 
on the 23d of Fuly 1735 an Account was ſettled, and 20 J 
having been before paid and indorſed on the 30 J. Note, the 
Pantiff inſiſts that Anderſon then paid more 55 J. in full of 
Principal and Intereſt on both Notes, and the 40]. Note was 
(elvered up, and the Defendant not having the 30 J Note 
then with him, he promiſed to deliver it as ſoon as found, 
nd gave a Receipt for 55 J. in full of both Notes and all 
Demands, But Anderſon dying the 20th of July following, 


the 
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Which the Matter might be tried, and then ſuing in the 


Intereſt, which was delivered up, and proved by one Witneſz 


8 


the Defendant puts the 301. Note in Suit, and then ſt Ppin 
that Suit proceeds in Spiritual Court to obtain Adminiſtrat, 
as principal Creditor. | 


By his Anſwer the Defendant ſwears that on 23d Jul 


he received only 44 J. in Satisfaction of the 40 J. Note and 


that Anderſon {aid a few Days before his Death, that 11 1, « 
12 JL. was ſtill due to him; on which it was inſiſted for the 
Defendant, that the Plaintiff's Bill ought to be diſmiſt, fine 
the Defendant had denied the Equity of the Bill, and the 
Plaintiff bad not proved the Payment of 55 }. ſave by ons 
Witneſs, his Servant, who {wore that he ſaw the 55 J paid, 
and the Receipt produced was read over to him, and he ſet hi 
Mark to it. And one Witneſs is not ſufficient to found 2 
Decree againſt the Defendant's Oath. 


It was inſiſted for the Plaintiff, that the Bill was proper 


ſince the Defendant was vexatious, having begun a Suit on 


Eccleſiaſtical Court; and Bills for Peace were uſual, and to 
have Bonds or Notes delivered up that were ſatisfied ; and here 
belides the one Witneſs that is poſitive, there is the Defen- 
dant's Receipt under his Hand, which he denies only as he 
remembers and believes ; and as to Anderſon's declaring 11 or 
12/, due, we can prove his Declaration to the Contrary. 


Per cur. Anderſon's declaring he owed nothing is no Evi 
dence, for he cannot take Advantage of his own Declaration, 
and one Declaration he did owe Money, is of more avai 
then twenty Declarations to the contrary ; that the Bill was not 
improper, ſince the Defendant would not proceed in the Ac. 
tion wherein the Fact might be tried, but affected to get the 
Adminiſtration to himſelf; Let therefore the Bill be retained; 
but in Caſe the Defendant is willing to try whether the 101 
is due, or not, he ſhall have Liberty to do it, fince there 1s but 
one Witneſs in Effect againſt his Oath ; he is poſitive that he 
paid but 44 J. the Witneſs is as poſitive that he paid 55 
let that be tried before the End of next Term, and the Bill 
retained till that Time, and in the mean Time an Injune- 

5 tion 
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. , : | ; 
ton to ſtop the Proceedings at Law and in the Eccleſiaſtical 
Court. | | 


Vide 2 Vern. 283, 554, Chriſt's College in Cambridge verſus 
fiddrington 3 on hearing 25 Feb. 1692 before Rawlinſon and 
guchins, Lords Commiſſioners, the Cauſe was referred to an 
Account, and as to one Article of the Account there was but 
ne Witneſs againſt the Defendant's Oath. Ex per Cur It 
vas not {ufficient Evidence to decree againſt the Defendant. 
and the Plaintift having had the Benefit of a Diſcovery on 


he Defendant's Oath, we will not ſend it to be tried at Law 


where one Witneſs is ſufficient, though inſiſted by Defendant's 
Counſel that it might be tried at Law. 


Note; This was only in reſpect to one Article on the Ac- 
-ount before the Maſter ; and the Plaintiff had before the Be- 
nefir of the Decree, an Account and Diſcovery from the 
Plaintiff, 


Harriſon ver. Ridley & al. In Scacc. c 257. 


| 4 Nov. 1738. 
ILL of Revivor by Plaintiff, Aſſignee of the Clerk of Bill of Re- 


the Peace, to whom the Effects of one Bowman, dil- 


vivor lies not 
by Aſſignee 


charged as an Inſolvent Debtor by Virtue of the Statute of *f tte Clerk 


2 Geo. 2. 22. were aſſigned and transferred for the Benefit 


& his Creditors ; Bowman had exhibited his Bill in this Court 


to be relieved againſt Securities entered into by him to the 
Defendants ; and the Defendants having anſwered Bowman, 
who was a Prifoner, was diſcharged by Virtue of the Statute 
fr relieving Inſolvent Debtors, and all his Effects, purſuant 
to the Direction of the Act of Parliament, transferred to the 
Clerk of the Peace for the County of Middleſex, who made 
a Aſſigament of them to the Plaintiff, who thereupon 
irought a Bill of Revivor to revive the Proceedings in the 
original Suit brought by Bowman; and the Defendants, as to 
lo much of the faid Bill as deſired to revive theſe Proceed- 
ng, demurred; and it was inſiſted for the Defendant that 
the Plaintiff could not revive, there being no Privity between 
bowman and him, and it was the conftant Courſe that the Aſ- 


7L ſignee 
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ſignee or Deviſee could not revive, but muſt proceed by or, 
ginal Bill, which was indeed in Nature of a Bill of Revivor 
It is plain he could not do ſo, unleſs he could do it by Virtye 
of the Statute ; but the Statute S. 8. veſted the Property af 

Bomman s Effects as fully as in Aſſignees of a Commiſſion cf 
Bankrupts. But Aſſignees of a Commiſſion of Bankrupt 
could not bring a Bill of Revivor, but muſt ſue by an origi. 
nal Bill, which was daily Experience. And of that Opinion 
was the Court, and the Demurrer allowed. 


It was likewiſe objected againſt the Bill of Revivor, because 
ſuch Bill can only revive the former Proceeding ; but here 
was new Matter of Fact, which required new Anſwer and 
Examination, and therefore improper to have it inſerted in a 
Bill of Revivor. - But as to this the Court gave no Opinion; 
and poſſibly if the Plaintiff is proper to have a Bill of Re. 
vivor, it will be neceſſary he ſhould inſert ſo much new Mat- 
ter as is needful to ſhew how he comes intitled to revive, 


Gale 253 Joſeph Miller verſus Mat. Davies, Evan 
Watts and Selby Price, alias Rees. In 
8 


a be 7 Reſpaſs for taking two Bullocks, c. of the Plaintiff 
Grant of a The Defendant, as to all but the Taking the ſaid Bul 
Replevin, locks, pleads Not guilty; and as to the Taking them he 
ſhewing the juſtifies, for that before the Taking, the other Defendant Eva 
froperty of Watts came before him, then Sheriff Com' Radnor, and made his 
o be in the Complaint againſt the Plaintiff in a Plea of taking and un- 
" juſtly detaining the Cattle, and found Pledges to proſecute 

the {aid Plaint, and to return the Cattle, if a Return ſhould 

be adjudged, and prayed a Warrant to replevy the ſame; 
whereupon he made his Precept to the other Defendant & ]. 

his ſpecial Bailiff, to replevy the ſame; and the Plaintiff ſhould 

appear at next County-Court to anſwer the ſaid Evan Watt 

in the {aid Plea; which Precept, before the Return and be- 

fore the Taking, he delivered to the ſaid S. Price, who by 


Virtue of it, at the Time and Place in the Declaration, * 
I | the 
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© Cartle, and the Plaintiff not claiming Property, delivered 
hem to the Defendant, and {ſummoned the Plaintiff to ap- 

at the next County-Court, to anſwer Watts in the ſaid 
les, for taking and diſtraining his Cattle, and then returned 
tis Precept executed as aforeſaid, he being Sheriff at Taking 
nl Return of Precept, which is the ſame Taking, Fc. 


The Defendant Evan Watts pleads Not guilty generally. 


Defendant Selby Price, as to all but Taking, pleads Not 
nilry, and as to that juſtifies by Virtue of the Precept ſupra. 


The Plaintiff demurs to both Pleas, and ſhews for Cauſe, 
That the Defendants do not alledge that the Cattle were the 
Cattle of the {aid Evan Watts, or that he claimed Pro- 

perty or Title to them, or that they were in his Poſſeſſion, 
or . by him to the Sheriff or Bailiff, or were diſtrained 
by the Plaintiff out of his Poſſeſſion. | 


Secondly, That the Plea doth not mention what Pledges 
by Name were found. 


Thirdly, That it is not alledged Plaintiff had Notice of 
the Plaint or Replevin. | 1 


Fourthly, That the Plea amounts to the General Iſſue. | 
The Defendants join in Demurrer. 


As to the firſt Cauſe of Demurrer, the Defendants who 
ultfy are Officers, who cannot know in whom the Property 
f the Cattle is. By Stat. Marl. 52 Hen. 3. 21. Si averia ca- 
plant” vicecomes poſt querimoniam fbi fact deliberare poſſet ; 
and therefore it 1s agreed, that it becomes the Sherift's Duty 
won ſuch Complaint by Parol, or by Precept to his Bailiff, 
to replevy them. Per Litt. 9 Ed. 4. 48.b. F. N. B. 69. E. 2. 
hſ. 139. And ſuch. Precept may be given before any 
County-Court. G. Lit. 145. b. It is true, ſuch Plaint ought 
ifter to be entered; but who is to enter it? He that makes 
tte Complaint, not the Sheriff; if then the Plaintiff does not 

| enter 
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enter it, ſhall his Neglect ſubject the Plaintiff to an Aion 
The Sheriff might lawfully make ſuch Precept before the 
Plaint entered; ſuppoſe he does fo, and the Party, from whom 
the Cattle are taken, before the next County-Court brings hj 
Action, ſhall he be liable to it for doing what he lawful 
might and ought to do? 25 / 


In Caſe the Perſon from whom the Cattle are taken hat 
Property, the Law gives him a proper Remedy; if he dn 
Property before the Sheriff, he mult return it, and on ſys, 
Return a Writ De proprietate probanda iſſues; and if found yr 
the Claimant the Sheriff can proceed no further. Co, Lis 
145. Dyer 173. But if the Plaintiff had Property, and 
omitted to claim it before the Sheriff, he might plead Pro. 
perty in himſelf or in an Eſtranger, either in Abatement or 
in Bar. 2 H. 6. 14. 9 H. 6. 39. l. 39 H. 6. 35. 4 l. 
Cro. El. 475. Salk. 5, 94. and many other Books. 


Now here the Plea expreſly ſaith, that the Plaintiff claimed 
no Pro before the Sheriff, and that he was ſummoned 
to anſwer the other Defendant Evan Watts in a Plea of ta. 
king and detaining his Cattle, whereby although he did not 
make his Claim before the Sheriff, he might have appeared 
and inſiſted on it by Plea. | 


As to what is ſaid, that the Sheriff doth not ſhew by his 
Plea, that the Defendant Evan Watts was poſſeſſed of the Cattle, 
or had diſtrained them; the Sheriff had no Authority, and 
conſequently. no Cauſe to inquire into the Defendant's Right 
or Title to the Cattle ; if the Plaintiff had claimed Property, 
he could not have determined it without a Writ of Proprietat: 
probanda, and upon ſuch Writ, if it had appeared the faid Wats 
had no Property, though he had Poſſeſſion, he could not hare 
replevied the Cattle. | | 


As to the ſecond Cauſe of Demurrer, that the Plea doth 
not alledge what Pledges are found, and who by Name. It 
is true, in Replevin by Writ the Sheriff muſt take Pledges, 
and thoſe Pledges are liable; for if a Return be adjudged, and 
the Cattle not returned, a Scire facias lies againſt the Pledges 

I all 
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ind if the Sheriff returns Nichil, a Writ ſhall be ſued againſt 
him to anſwer the Value of the Cattle. 2 Inſt. 340. Co. Lit. 
145: And therefore if the Sheriff doth not take Pledges in 
Replevin by Writ, it is Error. Reſolved Cro. Car. 594. And 
n Action on the Caſe lies againſt him for his Default. Re- 
ved Cro. Car. 445. And therefore in ſuch Caſe there might 
e Reaſon the Sheriff ſhould ſhew what Pledges he hath taken. 
gut in a Replevin by Plaint the Sheriff is not bound to take 
edges. Reſolved Cro. Car. 594. And therefore his Omiſ- 
on to take them is not Error. Reſolved Jon. 439. Let if 
he Sheriff doth take Pledges, a Scire facias lies againſt them, 
the Cattle be not returned. Reſolved 3 Mod. 57. Reſolved 
in C. B. H. 3 Geo. inter Mulſo and Sheers. But whether the 
Serif was obliged to take Pledges or not, what need hath 
the Defendant to ſet forth the Names of the Pledges in his 
Plea? for the Defendant only juſtifies the Taking of the Cattle, 
which the Plaintiff claims to be his, becauſe he was Sheriff 
of the County of Radnor, and as ſuch was bound to give 
Replevins ſuper querimon fibi fact, and he did ſo accordingly ; 
ind being required by Stat. V. 2. to take Pledges on granting 
ſuch Replevin to make Return as well as to proſecute, he 
lich he did ſo, whereby the Plaintiff was ſecure of having 
his Cattle again if a Return ſhould be adjudged ; but who 
thoſe Pledges were is not at preſent material, ſince here a 
pears as yet no Cauſe why a Scire facias ſhould be awarded 
xainſt them. 


As to the third Cauſe of Demurrer, it is expreſly ſaidby 
the Plea, that the Precept required the Officer to ſummon 
the Plaintiff to appear and anſwer the other Defendant Evan 
ans at the next County-Court in a Plea of taking and de- 
taning his Cattle, and that Selby Price the Officer ſummoned 
him accordingly ; What other Notice ſhould the Sherift give 
d ſuch Plaint or Replevin ? 


As to the fourth Cauſe of Demurrer, that the Plea 
amounts to the General Iſſue, it does not appear but that 
the Plaintiff may have the Property of the Cattle for which 
this Action is now brought. It is admitted, that the Plain- 


tif had the Poſſeſſion of them, and that upon the Defen- 
| 7 M | dant 
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duant Davis his Command they were taken out of his oſſe. 


ſion by the other Defendant Price, and conſequently if t 

had pleaded Not guilty, the Plaintiff muſt recover; ſor | 
had been ſufficient for him to prove that the Plaintiff had 
the Cattle in his Poſſeſſion, and the Defendant took them 
unleſs the Defendants could ſhow ſome Matter to juflify or 
excuſe the Taking; but ſuch Juſtification or Excuſe muſt |, 
pleaded, and could not be given in Evidence upon Not guilty 


In the Caſe of Holler and Buſb, Paſch. 9W. z. in B. B. 
Salk. 394. Treſpaſs for a Horſe, the Defendant pleaded that 
the Biſhop of Sarum had Right to grant Replevins in ſuch ; 
Manor; that the Horſe was A.'s and the Plaintiff impounded 
him, and the Defendant took him by Virtue of a Replevin; 
it was held very rightly, the Plea amounted to the Genen 
Iſſue, for the Plea admits no Property or Poſſeſſion in the 
Plaintiff, and conſequently he had no Colour of Action, for 
by the Plaintift's Taking and Impounding the Horſe, the Horſe 
was not in his Poſſeſſion, but in the Cuſtody of the Law, and 
conſequently no Juſtification needful. 


If {aid the Plea admits the Property in the Plaintiff, and 
then the Cattle could not be taken from him by a Replevin 
without ſhewing ſome Cauſe for it, tis tantamount, as to (ay, 
the Sheriff ought not to grant a Replevin, unleſs the 
praying it hath juſt Ground of Action. But what Authority 
to examine into or determine that Point ? If the Party who 
hath the Cattle claims Property, the Sheriff cannot determine 
it without a Writ de proprietate probanda ; and then if the 
Property be found for the Party claiming it, it is but an 
Inqueſt of Office, and the Party who made the Plaint may 
after ſue a Writ of Replevin, to which Property may be again 
pleaded. 7 H. 4. 46. 4. Co. Lit. 145. b. 


And this appears, Minos and Soleby, Trin. 23 Car. 2. in 
C. B. 2 Mod. 242. Trover for taking his Sheep; the Jury 
found A. agreed to depaſture his Sheep. with B. for ſometime, 
and then if B. would give ſuch a Price he ſhould have them 
before the Time; 4. ſells them to the Plaintiff, B. afterwards 


ſells them to C. who brought a Replevin for them, and a 
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neſendant, his Servant, in Aſſiſtance of the Sheriff's Officer. 
love them to his Maſter's Ground, and though the Plaintiff 
emanded them, refuſed to deliver them. And though the 
Court held the Property was in the Plaintiff, yet gave Judg- 
nent for the Defendant, for he entered in Execution of the 
Egal Proceſs, which is a Juſtification to him as well as the 


Officers. 


Theſe Things occurred on reading the Paper-Book, but 
t was again argued by Serjeant Draper for the Plaintiff, and 
Mr. Bootle for the Defendant. 


 Serjeant Draper infiſted, that the Plea was ill, for it ought 
to have ſhewn that Watts who ſued the Replevin had Proper- 
y in the Goods replevied ; for although the Defendant Davis 
| an Officer, he ought to ſhew he had Authority to take the 
Goods, and that his Authority was duly executed; now his 
Auchority is by Stat. Marlb. which requires þ averia' ali- 
diu capiant I injuſte detineantur vicecomes redeliberare poſſet ; 
ſo there muſt be a Perſon whole Cattle are taken, there 
muſt be an unlawful Taking, otherwiſe the Sheriff hath no 
Authority. Watts 4 not to have any Right to the Cat- 
tk, or that he ſo much as claimed the Property of them; the 
Pea ſhould ſay they were Averia ſua; ſo it was in Haller and 
an's Caſe, Carth. 380. ' 5 Mod. 248, 252. though the 
Court indeed gave no Judgment as to that Point. So Reg. 81. 
Therefore in Treſpaſs, a Replevin pending for the ſame Treſ- 
palsis a good Plea. Bro. Treſp. 48, 251, 252, 271. 


Scondly, The Party ought to ſhew the Cattle to the She- 
riff, till when he is not bound to replevy them; for it is a 
god Return Quod nullus venit ex parte quer ad and ave- 
ria Dal. 277. Kelm. 119. b. So the Sheriff ſhould not re- 
tum till the Pluries, till then he is excuſed, on the Pluries he 
may return the Claim of Property, till ſuch Return the Writ 
te proprierate probanda lies not, for it recites the Pluries. Reg. 
63.4. 85. b. and ſuch Writ muſt be brought by the Plain- 
tf in the Suit, for it cannot be by a Stranger. Co. Lit. 
195.b. 2 Rol. Ar. 481. 14 H. 4. 25. | 


If 
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If the Sheriff be ſhewn a Stranger's Goods, and tale 
them, Treſpaſs lies againſt him. 2 Rol. 552. F. b. an 
otherwiſe a Stranger could not have Remedy, though all hi 
Goods are taken away; and it would be the moſt milchieroy 
Thing poſſible, for the Sheriff might firip a Man's Hout, 
and he would have no Remedy; he cannot have propujery; 

obandi, becauſe a Stranger, nor does it lie on Replevin b 
Fitz. Proprietate probanda, 4 Dal. 436. Reg, 2, 
Th. Br. 170. 6 | 


Thirdly, The Defendant ought to have ſhewn when the 
County Court was held; for otherwiſe how could the Plain 
tiff, againſt whom the Plaint was ſued, know when or where 


to appear? 


In inferiour Courts it is not enough to fay, that the Pary 
is adjourned to the next Court, unleſs it be likewiſe 
ſhewn at what Time and before whom ſuch Court is to be 
held. | al 

In Anſwer to which it was argued, that it lay not 
in the Knowledge of the Sheriff in whom the Right df 
the Cattle replevied was; and if he ſhould ſay that the Pro 
perty of the Goods did belong to Evan Watts, it would make 


the Plea amount to the General Iſſue, as was held in the 
Caſe of Dale and Philipſon, 2 Lutw. 1372. 


Upon which the Court inclined to think the Plea was good 


notwithſtanding the Objections inſiſted on; but as many 


Caſes had been cited by the Counſel, Time was taken to com 
ſider them to a further Day in the ſame Term, when I de 


livered the Judgment of the Court for the Defendants, 


DE 
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11 Geo. 2. 


doe ver. Sir John More Bart. In the Ex- Caſe 259. 
chequer· Chamber {a 28 Jane. 


\RROR of Judgment 3 in B. R. in an Aſumpſe for * in 
for the Occupation of an Houſe, and for Lodgings'fgnabie in 
and Neceſſaries found by the Plaintiff for the Defen- the Excte- 

ant and his Servants. On Non aſſumpfit pleaded, _—_— 

found for the Plaintiff, and gave 8 J. Danages; ——— 

ment was given for the Plaintiff, ＋ 1 


On 11 Feb. 11 Geo. 2. which was in Hil. Term following, 
the Plaintiff in Error comes in proper Perſon before the Ju- 
ſices of C B. and Barons of Exchequer, and aſſigns for Error, 
That it appears by the Record, that in Eaſter Term 10 Geo. 2. 
he defended and pleaded to Iſſue in B. R. by Richard Eduel. 
his Attorney, — he was then an Infant under che = 
of twenty-one Years. 


Defendant in Error pleads 5 nullo ft Erratum, and prays 
that the Judgment be 1 — 


In this Caſe it was agreed, that it was Be for an » nn 
to appear by Attorney, * he ought to appear by Guardian. 
But the Queſtion in this Caſe was, whether this being an 
Error in Fact was aſſignable for Error in the Exchequer- 
Chamber, which ſar only by Virtue of the Statute 27 Elix 8. 
7N * 
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And it was inſiſted by Mr. Robinſon that it was ; and {, 
it was reſolved Cro. EL. 73 1. and fo again 2 Cyo. 5. where all 
the Juſtices and Barons agreed, (except Anderſon Ch. J.) that 
it might be albgned ; and the Defendant pleading that be 
was at full Age, a Niff prius was awarded under the Exche. 

queſ-Seal; and Chief Juſtice refuſing to ſeal it, on which 
Iſſue the Jury found for the Plaintiff in Error, upon which 

the Judgment was reverſed. It is true, when the Record 
was remanded, it was moved in B. R. that they had pro- 
ceeded in the Exchequer-Chamber without Warrant of the 
Starure to try Error in fait, for the Statute impowers them 
only to try Errors in the Record; and of that Opinion were 
all the Juſtices. But it is ſtrange. the Juſtices. of B. R. whoſe 
1 ent was reverſed, ſhould determine againſt the Juri 
dicion of the Court that reverſed it. Theſe Caſes were M. 
41 & 42 El. the firſt was Price's Caſe, wherein the Death of 
the Party before: Judgment was aſſigned; the other was, thit 
of Rome and Lord, wherein the Error aſſigned was, that the 

__ - Plaintiff beivg an Infunt ſued by Attorney, when he ought 

to have ſued by Guardian or Proebein Amy, (which at that 
Time was Error, thougli it be ſince helped by the Statute 21 
Fac. 13. after Verdict.) 114 22 


But afterwards the ſame Error was aſſigned, that one af 
the Defendants. appeared by Attorney being under Age, 
upon a Writ of Error in the Exchequer- Chamber of a Judg- 
ment in B. R. and ja 1 was reverſed. 2 Ou. 303. 


So in Error of a Judgment in B. R. in Ejectment, it wis 
aſſigned for Error, that the Leſſor was ſeiſed in Right of his 
Wife, who died before Judgment ; although the Death of 
one, who was no Party to the Suit, was held no Error, yet 
it was agreed in the Exchequer-Chamber, that Judgment 
miglit be reverſed for Matters of Fact, as the Death of the 
party, or the: like, where the Writ was abſolutely abated. 
Hob. 5. Milter and\Fordon, R 9 ae. 
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go in the Caſe C. Car. 413. 1 Jon. 410. where the Death 
{ two of the Defendants before Verdict was aſſigned for 
dor; it was moved, that this might be examined in R N. 
ut the. Court held it could not after Judgment entered. 
ben it was conſidered. whether Error in Deed was aſſigna- 
e in the Exchequer- Chamber; becauſe, as Berkley ſaid; the 
guute gave Power only to examine Matters in Law. But 
hunſlun Ch. J. Jones and Crook, held it was well aſſignable. 
zud in the Report Notice is taken, that it was aſſigned in 
de Caſe of Rom and Long, 2 Cro. 5. and tried by Niſ prius; 
nd the ike was H. 16 Fac. Rot. 7 5. and the like M. 10 Car! 
nib and Merchant. Ka 


rant Draper contra inſiſted, That by the Statute' 27 
Fi. the Preamble recites, Foraſmuch as erroneous Judgments 
gen in B. R. are only to be reformed by the High Court of 
wuliament, which Court is not ſo often holden as in antient 
Times, neither in Reſpect of the greater Affairs {uch errone- 
ow judgments can be well conſidered. of and determined du- 
ins the Time of Parliament; whereby Subjects are greatly 
&lyed of Jultice 3 therefore Authority is given to the Judges 
& the Common Pleas and Barons of the Exchequer, to exa- 
nine, and affirm or reverſe the Judgments of the King's 
lech in the Caſes there enumerated ; ſo that it is plain the 
datute intended to give a Writ of Error before the Juſtices 
ud Barons only in Caſes where a Writ of Error lay before 
n Parliament, and to prevent Delay where the Parliament 
vere not frequently held. As therefore the Parliament never 
aamined into Exrors in Fact, nor had any Method to try 
them, (for it was never known that the Parliament ever iſſued 
Procels for the Trial of any Matter of Fact) but only for 
Errors appearing upon the Record; ſo this Statute gave the 
Jultices and Barons Authority only to examine and reform 
knors in and the Record; nor was there any Occaſion 


br it; for Errors in Fact were before remediable, and ſtill 
we by Writ of Error Quod coram vobis refidet. So that it ſeems 
a Encroachment upon the Juriſdiction of the Court of B. R. 
for the Exchequer· Chamber to examine and try Matters of 
Fad, which is expreſly provided againſt by the Statute, and 


by 


— 2 — anatid 


. 
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The Caſe Hob. 5. was only a bare Admiſſion of the Cour, 


Berckly ſaid, it could not be aſſigned for Error in the Exche- 


—— 


by the Exception in the Writ of Error, (other than ſuch 23 
are concerning the Juriſdiction of the Court of King's Bench, 


It is true, that this Matter was not ſo fully conſidered 1 
firſt, and therefore there was Variety of Opinions among the 
Judges about it; and in Price's Caſe, Cro. EL 731. it was held 
Error in Fact might be aſſigned, and tried; but yet they 
held they could not bail, or do any Thing but examine th. 
Errors, which muſt be the Errors in the Record before them 


So in the Caſe 2 Cro. 5. though the Juſtices and Barons 
held ſuch Error. aſſignable, and triable by them, yet Aus. 
ſon Chief Juſtice was of a different Opinion, and ſo ſtrongy 
ſo, that he would not ſuffer the Seal in his Cuſtody to be 
made uſe of to ſeal the Writ of N prius. And therefore 
it is no Wonder all the Juſtices of B. R. declared againſt ir, 
and refuſed to grant Reſtitution to the Defendant, againſ 
whom there was an Execution; which could only be on thi 
Foundation, that the Exchequer-Chamber had no JuriſdiQton 
in the Caſe, and then the Proceeding before them was nul 


and void, as being in this Reſpect Coram non judice. 


no judicial Determination, for the Judgment was not r. 
verſed; ſo in the Caſe in Cro. Car. 513. for it came before 
the Court of B. R. only upon a Motion to amend the Re- 
cord, by varying the Entry of the Death of two of the De- 
fendants after the laſt Continuance, and making it to be be- 
fore the Verdict; altho' it was confeſſed by the other Party 
to be as the Entry was; but the Court held ſuch Amend- 
ment could not be made after Judgment entered. 


Then it was ſtarted, how it could be helped? For 


quer-Chamber ; the other Juſtices indeed on a ſudden thought 
it might; but then when it came to be conſidered how i 
could be tried, they all doubted, and the Matter was ad. 
journed ; and what became of it afterwards appears not. 
l 


But 
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But in the Cafe of Hopkins and Prior ver. „naue, 
„Lu. 38. 1 Vent. 207. where in Error in Exchequer- 
chamber of Judgment in B. R. in Treſpaſs, Death of one of the 
nefendants before Judgment was aſſigned for Error, and In 
b of Erratum pleaded, which is a Confeſſion of the Fact, yet 
the Judgment was affirmed, for the Exchequer-Chamber. bach 
thing to do with Errors in Fact, which B. R. might have 
-xamined before the Statute, and therefore the Statute extends 
to no Caſes but {uch' wherein there Was no in * 
bt in Parliament. n ˖ 


80 it was ſaid in the Caſe of Iply and Tack, = Ys in F 40 
cannot be aſſigned in the Exchequer- Chamber. 2 Mod. 194. 


That Matter of Form cannot be aligned, appears 1 Kd 253. 


The Cauſe being adj une till the next Term, Hill 1738, 

il the Jultices and Raron agreed that Error in Fact could not 
be affigned, nor was it examinable in the Exchequer · Cham · 

ter, that In nullo eſt Erratum was in the Nature of a De- 
murrer to it, and that Judgment onght to be affirmed; upon 
which it was moved that the Plaintiff in Error might diſcot- 
inne his Writ upon Payment of Coſts, which was granted 
of cauſa, and afterwards made abſolute ; but afterwards in 
. 78 1739, upon Affidavit that the. Caſts were taxed, 
been demanded, and that the Plaintiff in Rrror re- 
a to pay them, Rule for diſcontinuing the Writ of Er- 
ror was diſcharged; the Cauſe Was ein Frans into nn 
ml the Nene affirmed. | 


. 
— - >. 


Sir Gong Wow ver. Bijbep' 1 "Barger Cale 260. 
In Scacc. a 


[Nan E en on the Demiſe of eres Mm for es a 


alter a Verdict * the Plaintiff it was ata for a new 38 
ne on ſeveral Affidavits, ſhewing, - rue our in ens of 
. Fog the Jury. 
70 | Firſt, 
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Firſt, That upon the View granted in this Cauſe, Gen, 


Wynn, who was one of the Showers for the Plaintiff, gave F. ] 
vidence to ſuch of the Jurors as were upon the View, b 
arguing againſt the Likelihood that the Places ſhewn on d, Dae 
Part of the Defendant as the Limits of their Land ſhould F 
be the Boundaries, becauſe the Names they bore might be ge 
given for ſuch and ſuch particular Reaſons. £1. 1 "ole Ibo 
| Paric! 
Secondly, That one of the Jurors declared at the View ddt 
that by what they had ſeen (before the Shower for the De. Wl Chap: 
fendant had ſhown) they ſhould ſoon determine the Diſpure, bit 
And after, the Day before the Trial, he ſaid, Sir Gy. Th 
Hymn was a Neighbour, and Right or Wrong he would vive Pariſh 
it for him; and for theſe Reaſons the Court granted a new n the 
Trial, although Baron Parker ſeemed to think that the Word; that ! 
being known before the Trial, and for them a Challenge Wi cc 
might have been taken againſt the Perſons being on the Jury, ot 
that ſuch Challenge being omitted, it was not proper to 115 ſton 
the Matter as a Cauſe for a new Trial, and the Caſe of WA Cultc 
Tependen and Shaw was cited for that Purpoſe. a - 
de | * 
But the Chief Baron ſaid he was Counſel in that Cauſe, tende 
which related to a Fiſhery at Milton, claimed by the Lady WW © 
Catherine Herbert, who was Grandaughter to the Duke of pendi 
Leeds, and after a Verdict for the Lady at the Aſſizes at whit 
Maidſtone it was moved for a new Trial, becauſe the Duke ted, ; 


on the Cauſe, tho nothing was ſaid about it. 


had ſent Letters to ſeveral of the Jurors returned upon the 
Panel, deſiring them to appear at the Aſſizes; but a new Tria 
was denied, becauſe the Letter did not hint any Thing more 
than a Deſire they ſhould be there, altho the Chief Juftic 
Holt expreſt a Diſlike to ſuch Letters, which from a Peer 
of ſuch Eminence, might be thought to have ſome Influence 


— * 
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Hodgſon ver. Atkinſon. In Scacc. ca 
Packbicion Was moved for to the Conſiſtory Court of the Com or 


Biſhop of Cheſter, for that a Libel was there exhibited, only table 
booſting chat by Cuſtom and conſtant Uſage the Pariſhioners . San 
ibo had Lands in the Chapelry of the Chapel of Preſton 

wrick in the Dioceſe of Cheſter, or the major Part of them, 

led to chooſe or nominate a Curate to officiate in that 

Chapelry, and to pay him out of their Lands a Salary or 

genllon for ſo doing. | | 


That Atkinſon was duly Elected by the major Part of the 
Mariſhionets to be Curate there, and had entered a Caveat 
n the uſual Form againſt any other's being admitted Curate ; 
that notwithſtanding ſuch Caveat, the Biſhop granted a Li- 
cence to Hodgſon to officiate as Curate there, although it did 
not appear that he was in Holy Orders, and upon a Sugge- 
on that they proceeded to examine this Cuſtom, although 
Cuſtoms and Preſcriptions were triable only at Common Law, 
1 Rule was made for a Prohibition, ni, Tc. And now up- 
m ſhewing Cauſe it was inſiſted, that this Libel was not in- 
tended to examine or controvert the Cuſtom but only 
to examine the Validity of the Licence to Hodgſon, 
pending a Caveat, and when he was not in Holy Orders, of 
wich they have the proper Juriſdiction ; which was admit- 
ted, and ſo a Prohibition only quoad the Trial of the Cuſtom, 


Croft ver. Powel & al. In Scacc. cur 26. 


ILL to redeem a Mortgage made by Rouſe to Baldwin, Morea | 
and by him aſſigned to Gabriel Powel, Father of John to ll, ſells 
mel the Defendant ; and upon the opening the Bill and An- 2 
luer and reading the Depoſitions, the Cale appeared to be — 
this; Robert Rouſe ſeiſed in Fee of Lands in Com Brecon his Ears re- 
by Leaſe and Releaſe 16 and 17 January 1703 convey demable. 
ed them to John Baldwin and his Heirs, and by a Defeazance 

tearing Date with the Releaſe and executed at the ſame Time, 


it 


WD 


mm. 
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of 4400 l. was then due to him upon 
gage; and by Henry | | 
at the. Grand. Seſſions at Brecon in Wales, Auno 8 Ann. à Fine 


it was agreed that if Rouſe ſhould repay 1000 J borrowed 
of Baldwin, and likewiſe two other Debts borrowed of other 


- Perſons, and which Baldwin took upon him to pay off, amd. 


ing together to 2 200 J. within the Space of one Year from 


the Date of the Indenture, then Baldwin ſhould reconxey . 
him; but if he failed ro pay that Money within the Year, 


then Baldwin ſhould mortgage or abſolutely ſell the ſame 

free from Redemption, and out of the Money raiſed by ſuch 
Mortgage or Sale pay the ſaid 2200 J. and Intereſt, and he 
accountable for the Overplus to Ro. Rouſe and his Heirs, 


That after the ſaid John Rouſe borrowed ſeveral other Sum 
of Money, ſome of which were paid off by Baldwin, who 
took ſeveral Aſſignments of their Securities in Truſt for him. 
ſelf; and in particular in the Year 17 10. he confeſſed a Judg- 
ment for the Sum of 578 1. for ſecuring a Bond-Debt of chat 
Penalty, to John Ridhouſe, to whom Sir Jobn Morgan is Ad. 
miniſtrator with the Will annexed, being his Grandſon, and 
in 1712, made a Mortgage to the Plaintift for ſecuring 6951, 


which Mortgage was made by Leaſe and Releaſe, dated 19 


& 209 Apr. 1709. but, upon a Trial at Law for that Purpole, 


were found not to be executed till 5 July 1712. - 


| By Articles of Agreement inter Joby Baldwin of the firſt 
Part, Richard Knight of the ſecond, and. Gabriel Powel of. the 
third Part, dated —— the. ſaid obs Baldwin agrees for 


|  4300l. to convey this Eſtate to Gab. mel and his Heirs, and 


to warrant the ſame to him and his Heirs, except as therein 
after excepted, and covenants he had full Power to convey, 
except as is excepted, and in ſuch Exception the {aid Defea 


* U 


' zance. is men 


Aud aſterwards by Indenture of Leaſe and Releaſe, date 


25 & 26 Mar. 1716. J. Baldwin conveys to Gab. Nel 
and his Heirs, to the Uſe of him and his Heirs, and in 
ſuch; Conveyance the {aid Defeazance is mentioned and 
excepted ; and Baldwin therein covenants, that the Sum 
the ſaid Mon- 
Williams his Depoſition it appears, that 


'Y | Was 
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i levied of the ſame Lands and Tenements by Ro. Rouſe 
nd Sas bis Wife, to John Baldwin and his Heirs, but the 
reed leading the Uſes of ſuch Fine does not appear; and 
dat R. Rouſe was privy and conſenting to the ſaid Agree- 
nent made by the Articles aforeſaid inter John Baldwin of the 
full, Richard Knight of the ſecond, and Gab. Powel of the 
hid Part, and that Baldwin being in Poſſeſſion preſented to 
| Benefice belonging to that Eftate when it became vacant. 


That in 1719. Gab. Powel exhibited a Bill in this Court 
waiſt Rouſe and his Wife, and their Daughter Fa. Baldwin, 
ind other Incumbrances, praying to be quieted in the Poſſeſ- 
n of the {aid Eſtate; or if the Court ſhould decree his 
tate to be redeemable, that Rowſe, Ac. might redeem by a 
ſhort Day, or otherwiſe might be forecloſed. 


Upon this Rouſe exhibits a Croſs Bill, praying to redeem ; 
nd Gab. Powel by Anſwer to ſuch Croſs Bill inſiſts, that Rowſe 
having conveyed to John Baldwin and his Heirs ut ſupra, 
by Leaſe and Releaſe 1708. and having borrowed more Mo- 
nes, and neglected to pay Intereſt to Baldwin and others 
for two Years, and the annual Profits not anſwering the In- 
tereſt by 401. per annum, in order to bar the Wife's Dower, 
vithout which he could not be able to meet Purchaſers, a 
Fine Sur conuſance de droit was levied at the Great Seſſions in 
aden 10 Ann. upon which Baldwin took upon himſelf to be 
abſolute Owner, and treated with {ſeveral for the abſolute Sale 
« the Premiſſes. 


That after fix Years Poſſeſſion the Defendant Gab. Powel 
treated with Baldwin for the abſolute Purchaſe in Aug. 1716. 
ad agreed with him to purchaſe the Ellate for 43001, and 
entered into the Articles ſupra, and took an Aſſignment 


= = 424 


Baldwin 3501. and agreed to pay him 1750 ,. more; that 
chile the Agreement was writing he was ſhewn the Defea- 
lance, and Baldwin defired it might be taken Notice of in 
the Articles; which was done, on his aſſuring 44001. was 
then due to him upon the ſaid Eſtate. 


ERS SS 2 


TP | That 


o a Mortgage to Knight, and paid him 22001. and paid 
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That in Mar. 1716. Baldwin conveyed to him and hi greferre 
Heirs, by which he thought to have had an abſolute Eſtate: WY der, it 
but Baldwin acting under the Power in the 1 
ſiſted to have it mentioned, and it was ſo; and he fearing 
be might be accountable to Rouſe for the Overplus above why 
was due to Baldwin, made him covenant that 44001. wy 
then due to him; that nine Months after Cotten asked if he 
had paid all the Money, and he confeſſed he had 1300 J fi 
in his Hand, which Cotten adviſed him to keep, and not t, 
pay, but by Direction of a Court of Equity, ſince Raj; 
had made over the Overplus for the Benefit of his Wife and 
Children, and ſhowed him a Deed Nov. 1709. to that 
Effect; that on the faid Bill he offered to pay the 13001 
he had ftill in his Hand, and ſubmitted the Plaintiff in the 
Croſs Bill or Baldwin ſhould redeem. 


On this Caſe it was inſiſted, that Powe! had an abſolute 
Eſtate not redeemable ; for the Eftate conveyed to Baldxin 
was an abſolute Eſtate ; and though there was a Deſeaſance 
executed at the ſame Time, yet that made the Eſtate deſea- 
{able only in Cafe the 2821. was paid within a Twelvemonth, 
if not, he was inveſted with a Power to fell abſolutely, free 
from all Equity of Redemption; that then it became a Tniſ 
in him to ſell; and in Caſe an Eſtate be conveyed to Truſtees 
to ſell, or deviſed to them to fell, for Payment of Debts and 
Legacies, the Vendee by Virtue of ſuch Sale hath an abſo- 
lute Eſtate, free from all Charges or Power of Redemption. 


Perhaps Rouſe might have redeemed Baldwin even after the 
Year, but when he had given him a Power and Authority 


to {ell, in caſe the Money was not paid within the Year, he wy 
then became a Truſtee for that Purpoſe, and his Vendee wil * 
by his Sale, in Purſuance of his Power and Truſt, have an = 
abſolute irredeemable Eftate. It may be reſembled to the + 4 
Caſe of Bonham and Newcomb, 2 Vent. — where a Man con- wa 
veyed an Eſtate to another and his Heirs, under a Cond: 

tion, that if the Vendor paid him 10001. at any Time du : 
ring his Life, he ſhould ſuffer a Recovery; but in Cale of Fai Fic 


lure of Payment, the Vendee ſhould hold abſolutely to * 
egy - 
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nd his Heirs, and his Heirs ſhould not redeem. Upon a Bill 

ed by the Heir to redeem after the Death of the Ven- 
lac, it was held the Eſtate was not redeemable ; and this De- 
722 was afterwards affirmed in Parliament. | 


gcondly, This Caſe is the ſtronger, becauſe Baldwin con- 
:nved fix Years in Poſſeſſion as abſolute Owner before he ſold 
0 Gab. Powel, 000 ng — — preſented to a vacant 
fice, which i only Mort he ought 
— have preſented to it, becauſe it —＋ the Marks 
ger to preſent; then Rouſe and his Wife paſſed a Fine to 
tim, which paſſed. their Right in it to him, and made him 
n abſolute Eftate z And how can he after be able to redeem 
wanſt his own Fine? Beſides, his Conſent was given to the 
Conveyance to Pumel. 


Thirdly, Here have paſſed twenty Years and more ſince 
the firſt Mortgage made to Baldwin, and it is not uſual to ad- 
mt a Redemption after a quiet Poſſeſſion for twenty Years 


together, 


And although it be objected, that Gab. mel had Notice 
of the Defeaſance, and it was excepted in the Conveyance 
nd Articles, that was but a prudent Caution, as was like- 
wiſe the Covenant, that 4400 l. was due to Baldwin at the 
Time of that Conveyance, ſince Baldwin might poſſibly be ac- 
countable for the Overplus, if he had ſold for more than 


what was due to him. 


But it was anſwered, and reſolved by the Court, that the 
Elite was redeemable z for the Eſtate conveyed to John Bald- 
nin and his Heirs being defeaſanced by a Deed of the fame 
Date, was in its Nature a Mortgage to him; and therefore 
though the Money was not paid within the Year, yet the 


Mortgagor might ſtill redeem, upon Payment of Principal 


ad Intereſt, at any Time while the Eſtate continued in the 
Hands of Baldwin. | 


Then though Baldwin had a Power, for Non-payment of 
the Money within the Year, to mortgage or fell in order to 
r:1e 
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raiſe the Money lent, and to be accountable for the Over, 


plus, it is not now to be conſidered what he might har 
done, but what he has done. And it is manifeſt, that it vz 
not Baldwin a Intention to give Gab. Powel an abſolute and in 
defeaſable Eſtate, for it is not conveyed to him abſolutely an] 
free from the Equity of Redemption; but while the Article 
of Agreement were writing, Baldwin ſhows to Powel the De. 
feaſance, and inſiſts to have it mentioned in the Articles, 
and when the Conveyance was executed in Purſuance of the(. 
Articles, the Covenant for Enjoyment, and' for his: havin 
Power to convey, is with Exception, as t 


therem mentioned 
that is, ſubject to the Defeaſance. e bee 


And although Powel ſays in his Anſwer, that he treated 
for the abſolute Purchaſe, yet it is evident, that when Ball. 
win inſiſted to have the Defeaſance inſerted, he has it ſo, 
and inſiſted to have a Covenant from Baldwin, that 44001 
was due to him, fearing, as he faith, that he ſhould be ac 
countable for the Overplus to Rouſe. 


So that this is a very different Caſe from a Truſtee, who 
is authoriſed by Will, Cc. to ſell for Payment of Debts and 
Legacies; there is no Original Mortgage, but the Truſt is d- 
rectly to ſell, and there is no Body to redeem, for as the 
Truft was to fell abſolutely, the Purchaſer cannot be ſubjet 
ro Redemption, and the Heir is at no Prejudice, if the Purchaſe 
Money be more than will ſatisfy the Debts and Legacies, he 
will in Equity be intitled to the Overplus. 


Nor can it well be conceived, if Powel had expected an ab- 
ſolute Eſtate free from Redemption by Rouſe, he would not 
have inſiſted that Rouſe ſhould have joined in the Conveyance; 
beſides he was o conſcious of having a redeemable Eftate, 
that in 1719 he prefers a Bill againſt Rouſe and his Wit 
and their Daughter, the now Plaintiff (who is Heir at Lav 
to Robert Rouſe) Baldwin and Truſtees, for Incumbrances al- 
ſigned, in Order, it is ſaid, to be quieted in his Poſſeſſion; but 
he likewiſe prays that if the Court ſhould think his Eſtate 


redeemable, Rouſe may be decreed to redeem by a ſhort Day 


or be forecloſed, and likewiſe confeſſes he kept 1300 J. of the 
4 Purchale 
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oarchaſe Money 1n his Hands to ſecure againſt any Demands 
v aul. py 


& that this has no Reſemblance to the Caſe of Bonbam and 
Newcomb, 2 Vent. — which is likewiſe reported 1 Vern. — Ch. 
4 — Eq. 4br.— for there was no Mortgage originally, but a 
Conveyance Was made to one who married his Niece, on Con- 
dition that he paid him during his Life 1000 J. he ſhould re- 
convey, and his Heir ſhould not redeem ; which plainly ſhews his 
ſntention was to prefer his Niece in Marriage with 1000 J 
x that Eſtate at his own Choice, but the Feoffee could nor 
compel him to pay the 1000 l. in caſe he deſired the Money, 
ind all Mortgages being only a Pledge for Security of the 
Money lent, -mult be mutual in the Remedy ; as the Mortga- 
gor has Power to redeem, the Mortgagee has Power to inſiſt 
on Payment Or a Forecloſure, but the Huſband could not inſiſt 
om Payment of the 10001. or a Forecloſure if it was not 
raid ; and upon this Foundation it was decreed againſt the 
Heir ; for Lord Nottingham conſidering it as a Mortgage de- 
geed a Redemption notwithſtanding the Covenant the Heir 
ſhould not redeem. | | | 


It is a known Rule, that if a Truſtee conveys, though 
upon valuable Conſideration, to one who has Notice of the 
Truſt, he is liable in Equity to the Performance of the 
Truſt,” If then Baldwin on Nonpayment withim a Tear 
Rood a Truſtee, as is inſiſted, for Rouſe, his Vendees com- 
ing in with Notice of that Truſt will ſtand in the Place of 
Baldwin himſelf, who is acknowledged to be redeemable. 


| + | $7 ian DOR TOFECIT , 

As to Baldwin's being in Poſſeſſion as Owner, and preſent- 
ing to a Benefice, that will not ſtrengthen the Cafe, for Bald- 
rin had the legal Eſtate, and conſequently had a [Right to 
preſent at Law; but ſince a Preſentation is gratuitous, and 
the Mortgagee cannot account for any Benefit: from it, a 
Court of Equity will compel the Mortgagee to preſent the 
Nominee of the Mortgagor, and although by the Depoſition 
of Mr. Williams it appears that Mr. Baldwin preſented; it does 
not appear but he might preſent at the Nomination of 


Rouſe, | 
7Q And 
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And the Fine between Rouſe and his Wife and Baldwin doch 
not vary the Cafe, it doth not appear what Uſes that Fine 
was declared to; and if no Declaration of Uſes, it refilts +, 
the Uſe of thoſe who had the Eſtate before; it is true if; 
Tenant in Tail makes a Leaſe not warranted by the Statut 
and after levies a Fine, it corroborates the Eftate of the Le, 
ſee ; that is, it gives him ſuch Eſtate as the Leſſor might 
have made to him by Fine, but it does not vary the Natun 
of the Leaſe, which continues ſubject to the ſame Reſerra 
tions, Proviſoes, Conditions and Covenants as before. 


And if the Fine be levied before any Intereſt veſted in 
the Leſlce, as where the Leaſe is to commence is fun 
and the Fine is levied before it commences, it does not o- 
perate in Confirmation of it. DOG; if, 


So here the Fine to Baldwin may operate to ſtrengthen 
his Eſtate, and free it from the Dower of the Wife, which 
could not be barred but by Fine; but it confirms it in fa 
quo, it confirms it as a Mortgage, and does not diſcharge i 
from the Equity of Redemption to which it was before 
liable; for then every Fine by a Mortgagor, after a Mortgage 
made, would render the Mortgage irredeemable. Wy. 


As to the Length of Time, it is of little Weight in thi 
Caſe, for although Lord Nottingham did look upon the Sta 
tute of Limitation as a proper Rule to determine the Time 
of Redemption ; yet that has in many Caſes been varied 
from, and no certain Rule in Point of Time has been fixed 
me 4: | 


But here the Conveyance to Powel was in 1716. and he 

a Bill in 17 19. for a Forecloſure; and this Bill by the 

Plaintiff for a Redemption was exhibited 17 29. ſo that the 

Time of twenty Years limited for Entry before an Ejectmert 

was not elapſed before the Bill for Redemption againſt Prov! 
was exhibited. As | 


2 I 
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It was therefore decreed, that the Deputy ſhould take an 
count of what was due to Powel for Principal and Intereſt, 
nl an Account of the Rents and Profits received ſince the 
Conveyance to wel, and that the Adminiſtrators of Bald- 
vis ſhould account for what Rents and Profits were received 
ly Baldwin, and ſhould take an Account of the Intereſt due 


dre ; and that Colts ſhould be reſerved until the Account 
ken; that upon Payment by Croft of what ſhould appear 


cr the Monies advanced by him until he was paid off by 


le to Powel, he ſhould be permitted to redeem, or other- 


wiſe his Bill ſhould be diſmiſſed. 

And upon hearing the Cauſe that ſtood next inter Sir Jol 
Morgan ver. Powel & al, wherein Sir Jahn Morgan as Heir 
nd Adminiſtrator with the Will annexed to J. Ridhauſe his 
Grandfather, to whom Rob. Rouſe had confeſſed Judgment in 
. Term 1710. in the Sum of 12001. being the Penalty of 
hond given by Rouſe to him for ſecuring 695 L which Judg- 
ment was prior to the Mortgage to Croft, which by the Ver- 
Ad was found not to be executed till the 5th of July 1712, 
though dated in April 1709. it was by Conſent of all Parties 
concerned for — Powel decreed, that an Account ſhould 
te taken of what was due on that Judgment, as well as of 


what was due to Powel; that Sir J. Morgan, on Payment of 


vhat ſhall appear due to Powel, ſhould be itted to re- 
dem him, or if he refuſed, his Bill ſhould ſtand diſmiſſed; 
ad that in caſe Sir J. Morgan ſhould redeem Powel, Croft on 
Payment of what ſhould be due to Sir F. Morgan ſhould be 
permitted to redeem both ; that Parties ſhould, be examined 
on Interrogatories, and the Deputy armed with Power to {end 
for Perſons, Papers, Records, and to iſſue Commiſſion to 
camine Witneſſes, Cc. 70 A 


3 2 
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Caſe 263. Orbaldiſton ver. And. Croſs, Har ry Croſs 
Will. Kroger and Richard Chancy, In 
Scacc. 


Court refu- ILL. ſuggeſting, that the Plaintiff being an Attorney of 
arcs C. B. and having a Tenant or Servant in a publick Houle, 
in Equity for apreed with Defendants A. and H. Croſs, Brewers, to lay hi 
ney's Bill Beer and Ale to the {aid Houſe, which he would pay for: 
cax'd by that the Defendants brought in a Bill for 3141. 155, the 
of C. B. Plaintiff brought in a Bill for Buſineſs done for Defendants 
ſometimes as Partners, ſometimes on their ſeveral Account, 
amounting to 324 J. 155. 1d. that this Bill was taxed by 
Prothonotary at 102 l. 17 s. that Defendants had on Trial 
Verdict for 2101. 185. this 102 l. 175. being pleaded by 
way of Set off, and an Allowance made of it by the Jury, 
But it was inſiſted by the Plaintiff, that the Prothonotary in 
his Taxation deducted 417. 155. out of the Plaintiff's Bill 
as received by Plaintiff, which had been otherwiſe diſcounted; 
and the Taxation being upon a Plea put in to an Aion 
brought in by the Defendants as Partners, the Proth 
had diſallowed: all Sums disburſed by the Plaintiff for any of 
the Defendants on their ſeveral Accounts; and fo prayed 
that the Defendants might come to a fair Account with the 


Plaintiff for the Monies due to him. 


The Defendants did not plead, but inſiſted by way of An 
{wer in Bar to the Account prayed. 


And the Plaintiff being ready to read his Proofs, the 
Defendants Counſel objected, that admitting the Suggeſtions 
of the Bill proved, the Plaintiff's Bill ought to be diſmil 
ſed, as having no Foundation for Relief in a Court of E- 
quity; for if the Defendants ſhould be decreed to account 
here, it would tend to over-hale that Taxation of his Bil 
which had already been taken and ſettled in a proper Court; 
and in Caſe the Prothonotary did not make all juſt Allow: 
ances, upon Application to the Court of C. B. the Judges 

2 


woul 


w 


_—_— 


nn. 
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would have referred it back to be reconſidered ; and in Caſe 
15 Meth od ſhould prevail, which is without Example, every 


ing and litigious Attorney would prefer a Bill in Equi 
Toſs ö . his whole Bill was not yank in order to 2 
In eexamined, and the Account taken in a Court not ſo proper 
fr it, And though it is ſaid, that the Bill, with Reſpect to 
he Buſineſs done for the Defendants in their ſeparate Capa- 
ney of Wl cities, was rejected by the Prothonotary, as not within the 
Houſe, BW Rule of Reference; yet that is a Matter determinable at 
ay his bau, and no Impediment to the Plaintiff's Iſſue at Law, as 
y for; Wi fwgefted ; and by the fame Reaſon every Attorney may 
„ that WW nod ſuing for his Fees, and bring a Bill againſt the Defen- 
ndants BW tant for an Account in another Court where his Bill cannot 
ounts, , taxed. And though it be ſaid, 41, 175. 1d, was 
ed by s received by the Plaintiff, which was diſcounted otherwiſe, 


hat might have been a Ground for a Re- examination, if the 


ed by WM Court of C. B. had been applied to; or if any Perſon had re- 
Jury. ¶ cred that Sum without Conſideration, it is Money received 
ry in o the Plaintiff's Uſe; but after he inſiſted on this before the 
$ Bill BW Prothoniotary, and acquieſced in his Taxation, and had the 
nted; I benefit of it upon the Trial, it is too late to inſiſt on in this 
\Ction BAM Matter; and although this might have been pleaded, yet it 


my be inſiſted on by the Defendants Anſwer. And of that 
Opinion was the Court, and the Bill was diſmiſſed. j 


Hungate ver. Fothergil, Adminiſtrator of cat ac. 
Elix. Beſt. In Scacc. _.. 


ILL to have Conveyance of an Eſtate diſcharged of 6 /. Ro 
per Annum granted out of it to El. Beſt for her Life, on of Money 


Payment of what was arrear at her Death. It was referred 3 


o the Deputy to take an Account of what was due, who re- 
ported 441, 16s. 1 4. due; but Exception was taken to the 
leport, becauſe no Deduction was made for what was due 
or Board of Eliz, Beſt, which ought to have been allowed 
alt of the Arrears, ſince her Board muſt amount to that 
um or more. But fince no Agreement appeared that the 
Board ſhould be ſer againſt the Annuity, the Court thought 

| 7 R the 


— 
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Caſe 265. 


Will not 


Proof of 
Witneſs's 
Hand, un- 


leſs there be 


poſitive 
Proof that 
he is dead. 


Sawhill, two of the {ſubſcribing Witneſſes, who were provel 


— 


the Deputy had done right, for Non conſtat but ſhe might 
pay for her Board (and the Deputy ſaid ſhe did); and ther. 
fore the Exception was diſallowed, and on Payment 0 
44 L 16 s. 14. the Defendant ſhould convey ; but on the Fa. 
lure of Payment in fix Months his Bill ſhould be difmiſl: 
with Coſts. . Din 


Biſhop ver. Burton & al. In Scacc 


BIEL for Account of perſonal Eftate, and if that no 
ſufficient, of real Eſtate deviſed by Marriot Pen to 
William Jeſſup and Milliam Finch, for a Term of 500 Year, 
for Payment of his Debts, and ſets forth, that Marria p 
by Will 16 Oct. 1706. deviſed ut ſupra, on Truft for Phy- 
ment of Debts, and after to raiſe 206 J. a- piece to hi 
Daughters Elizabeth' and Fane, and died 1722. That the 
Executors refuſing, his Son William Pet took Adminiſtration 
with the Will annexed ; that the Defendants Burton and Bows 
entered on theſe Houfes by Virtue of an Outlawry agzinſ 
William Pett the Son, which was now avoided by his Dext, 
and Judgment for an Amoveas manum, and therefore prayed 
an Account of Profits from William Pert generally, from Bur 
ton and Bance ſince Recall of Outlawry. But when Plaintif 
was put to prove the Will, the Proot was of the Hands of 
Marriot Petit the Deviſor, and of Gilbert Innis and Jane 


to be dead; and as to J. Barrington the third fſublcribing 
Witneſs, the Witneſs depoſed, that he was credibly informed 
in the Country where he lived, and believes it to be true 
that be died two Years before, and believes his Name {ub- 


ſcribed was his proper Hand- writing. But the Court was d 
Opinion, that was not ſufficient Proof to have the Will r © 
in Evidence. | ther 
4 mul 
50] aF 
Lor 
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[YETITION in Chancery was exhibited againſt an Court may 
Infant, the Heir of a Mortgagee in Fee, upon the — 
Statute ) Anne 19. which (reciting that many Incon- N. n Irfar- 
ſeniencies ariſing by Reaſon Perſons under Age of 21 Years or Truftee, 
hu ing Eſtates in Truſt or by Way of Mortgage cannot con- fn. 

rey any ſure Eſtate in ſuch Lands and Tenements) enacts, 
That Perſons under Age, by direction of Courts of Chancery 
or Exchequer, on Petition of the Ceftui que Truſt or Mortgagor, 
ſhall convey and aſſure ſuch Lands in ſuch Manner as the 
Court ſhall direct; and ſuch Conveyance or Aſſurance ſhall 


be as good and effectual to all Intents as if ſuch Infant was 


dd full Age; and ſuch Infants ſhall and may be compelled to 


make ſuch Conveyances and Aſſurances in like Manner as 
Truſtees or Mortgagees of full Age are compellable to convey 
or aſſign their Truſt or Eſtate. ON 


The Heir, againſt whom the Petition was, was a Feme 
Corert, and it was doubted by the Maſter of rhe Rolls, whe - 
ther ſhe could be compelled to levy a Fine, becauſe ſuch Fine 
muſt enure to a double Intent, firſt, to aſſure or convey the. 
Eſtate as ſhe was an Infant, and then to bar her as ſhe was 
a Feme Covert ; upon which Application was made to the 
Lord Chancellor, who propoſed the Matter to my Confideras 
ton, as it might be a Cafe that might come before the Court 
af Exchequer, | 

| : And 
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And I thought the Court might order an Infant that wa, 

a Feme Covert to levy a Fine, for the Act is General; fr 
That all Perſons under Age ſhall convey and aſſure, ſo tha 
it ſeems to be the Intent of the Act, that every Infant, which 
eomprehends all without Exception, whether Covert, or not: 
and a Feme Covert cannot aſſure otherwiſe than by a Fe: 
and the Statute directs that ſuch Infants ſhall convey and of 
ſure, and the Inconvenience before the Statute is recited to 
be, that before an Infant could not make a ſure Eftate, ſo 
that whatever Act is neceſſary for any Infant to do in order 
to make a ſure Eſtate, or aſſure to the Party the Land, 
Vc. the Infant is compellable to make, for he is to convey or 
aſſure in ſuch Manner as the Court ſhall direct, and Tac 
Conveyance ſhall be good and effeCtual to all Intents in ſuch 
Manner as if the Party was of full Age. It ſeems to be left 
therefore to the Diſcretion of the Court what Conveyance i 
proper; and: whatever it would be needful for a Perſon of 
full Age to do to make a ſure Eſtate, the Court may direct 
an Infant to execute; and conſequently ſince a Feme Covert 
of full Age could not aſſure but by Fine, the Court may di- 
rect an Infant to convey in the ſame Manner; it is true 
that in many Caſes a Deed ſhall not enure to a double In- 
tent, but that is when one Intent was ſingly in View; for 
if one and the ſame Act muſt in the Nature of the Thing 
have a double Operation or Effect, the Law will. allow it to 
enure to a double Intent; as if a Diſſeiſor grant to the Dil 
ſeiſee for Life or in Tail, who aſſigns it over to another, 
ſuch Aſſignment enures as a Truſt and Confirmation too, 


Co. Lit. 302. 4. 


| Gale 267. The King ver. Rich. Manning. In Scacc. 


ſo ſmuggling Nformation by Attorney General againſt Defendant, for 

| that Merchants unknown having Imported 100 Weight of 
aiding ae Tea, Value 50 J. and landed them in the Port of London, the 
and equally Duties not paid or ſecured, the ſaid Tea came to the Hands 
— t—ogg and Poſſeſſion of Defendant, knowing the Duties not to be 


nal, paid or ſecured 3 whereby he forfeited 1 50 J. the treble "_ 


— 


for 


alue. 


The 
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The Defendant pleads Non devenerunt ; and on Trial before 
Chief Baron Reynolds a ſpecial Verdict was found, That the 
joo Weight of Tea was imported and landed, the Duties not 


paid ; that Thomas Quoif and the Defendant, who knew the 


Duties were not paid or ſecured, bought the Tea for 20 L on 
their joint Account of one Samuel Gibron of Aſoburnbam in 
ſex privately, but only a third of the Money was paid 
by the Defendant ; that they after carried it to Cudham in 
Ln, and there divided it into twelve Parcels, and brought 
on Horſes in Sacks to a Place near London, and thence 
arried it into London by Night under their Coats to an Inn 
in Mhizechapel, where, by the Defendant's direction, it was 

t under a Bed, on which Defendant laid himſelf down 
whilſt Thomas Quoif went out to ſee for a Purchaſer, to whom 


they ſold it for 24 JL and the Defendant had 8 J. the third 


Part of that Price, for his Proportion of the Tea. 


That the Value of the Tea was 241. the treble Value 
121. and whether the whole 100 J. of Tea came to the De- 
fendant's Poſſeſſion they ſubmit ro the Judgment of the 
Court; and if the Court be of Opinion the 100 Weight of 
Tea did come to the Poſſeſſion of the Defendant, they find 
{; but if the Court think only a third Part of it came to 
bs Hands, they find a third only came to his Poſſeſſion. Per 
Sat. 8 Anne, 7. 17. If any Goods whatſoever liable to the 
P:yyment of Duties ſhall be unſhipd with Intent to be laid 
n Land, (the Cuſtoms and other Duties not being firſt paid 
or ſecured) or if any prohibited Goods ſhall be imported, not 
only the Goods ſhall be forfeit, but alſo the Perſons aſlifting 
or otherwiſe concerned in the unſhipping thereof, or to whoſe 
Hands the ſame ſhall knowingly come after the unſhipping, 


ſhall forfeit treble the Value thereof. : | 


And it was inſiſted by Mr. Strange Solicitor General, that 
the treble Value of the whole 100 Weight of Tea was for- 
ſt; for Defendant and Quoif having bought the Tea on their 
point Account, the Defendant had the Poſſeſſion of the Whole, 


and Partners in a Wrong are anſwerable for the Whole; 
ad cited a Caſe Mich. 1721, Doe ver. Butlar, on a Deve- 


run, where it was ſaid, That the Defendant having carri- 
78 ed 
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ed away for his Share but four Anchors of the 320 Gallor, 
of Brandy and 200 Gallons of Wine charged in the Inf, 
mation, ought to be charged with no more than what he car. 
ried away ; but by Montague Chief Baron, as the Defendam 
was preſent when the whole Quantity came on Shore, he vg 
liable for all, it not being material what he carried off him. 
ſelf; and a Verdict was for the King for the Whole. 


So Michaelmas 1726. Attorney General verſus Amby. By. 
geſs, on a Devenerunt for 3000 Ib. of Tea and 200 . d 
Coffee, it appeared Defendant had ſeveral Partners in the 
Goods, and all did not come to Defendant's own Hands; hy 
Pengelly Chief Baron, As there appeared no Diſtribution to be 
made between the Partners, and they having a joint Pro- 
perty, the Poſſeſſion of the Perſons to whoſe Hands the Good, 
came was the Poſſeſſion of the Defendant ; and when ſeveral 
Perſons are concerned in a Fact of this Nature, though they 
are not all together when the Fact is committed, every one may 
be proſecuted for the Penalty ſeparately ; that the receiving 
the Goods by the Defendant's Agents after the Landing, wa 
ſufficient to charge the Defendant, and as all the Partner 
acted their Parts, they were Agents for one another, and all 
chargeable ; that where ſeveral were concerned in taking 
Goods, Trover lay againſt any one; and the King had a 
Verdict for the whole Quantity. 8 


80 in the Caſes, Attorney General verſus John Palmer, 
Paſch. 1727. 


Attorney General verſus Edward Carbeld, Hil. 17 32. 
Attorney General verſus Sweeting, Paſch. 1727. 


The Court took Time to conſider thoſe Caſes, and after 
ſome Days Conſideration, I was of Opinion for the King, 


but not meerly becauſe the Goods were bought on their joint 
Account, for though Jointenants ſont ſeifie per my et per tow, 
yet to divers Purpoſes each hath but a Right to a Monty, 
as to infeoff, give or demiſe, to forfeit or loſe by Default 


Co. Lit. 168. a. If two purchaſe, and one is a * 
* 1 
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. * * . . 
Lord can enter but into a Moiety, or if one be an Alien, the 


King, on Office found, ſhall have bur a Moiety. 


If one Jointenant be indebted to the King, but a Moiety 
ſull be extended; and if he die before any Extent, no Ex- 
ent ſhall be made on the Land in the Hands of the Survi- 
vor. Co. Lit. 185. As 


If 4. B. and C. are Partners, and Judgment and Execu- 
ton is ſued againſt 4. only his Share of the Goods can be 
old; it is true the Sheriff may ſeiſe the Whole, becauſe the 
Gare of each being undivided cannot be known; and if he 


iſe more than a third Part he can only fell a third of 


what is ſeiſed, for B. and C. have equal Intereſt with 4. 
n the Goods ſeiſed; but the Sheriff can only fell the Part 
of him againft whom the Judgment and Execution was ſued. 
& it was Reſolved by Holt and the Court, Heydon-and Heydon, 
Mich. 5 W. & M. Salk. 392. So it was held Show. 774. 
jr Holt, and no Judge denied it, and Pollexfen's Opinion ac- 
cords, And in that Cale Bacthurſt and Clinkerd, Show. 17 4. 
when a Scire Facias iſſued againſt B. after the Seiſure of all 
the Partnerſhip Goods upon the Judgment and Execution a- 
gunſt 4, and the Sheriff returned Nulla bona, it was held a 
{le Return; for B. had a Share of the Goods, and the Poſ- 
{ſon continued in him, notwithſtanding the Seiſure upon 
the Execution againſt A. | 0 


But for the more explicit Declarations of the Grounds of 
my Opinion, I do agree, Firſt, That where ſeveral Perſons 
ue engaged in à tortious Act, all preſent and aiding and 
diſting in it are equally culpable, and liable to anſwer for the 
Whole of the Miſchief done, and that where they are Parties 
n the Act, though not perhaps preſent at that particular 
branch of it for which he is charged. It is fo in the Caſe 
of Robbery, Burglary or other Felony ; and therefore if A. 
ad g. engage in a Robbery or Burglary, and 4. ſtands to 
vatch while B. breaks open and robs the Houſe, or while B. 
Purlues and robs a Perſon out of his Sight, and if B. kills 
the Man 4. is guilty of the Murder; ſo it is if ſeveral 
tome to do a Treſpaſs, to make an Affray, rob a Park, 

| plunder 


* 
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plunder a Ship, or run prohibited or uncuſtomed G. — 
all engaged in the Fact are chargeable with the whole Dire. Mill the De 
and all the Conſequences of it, if Murder be committed i”, WM i the 
any of the Company, though the reſt were in other Room uo B. 

in other Parts of the Park, or know not what Goods wer. 
taken or carried off by others, they are equally guilty ; r But 
in the Eye of the Law they were all preſent aiding and a. de De 
ſifting ; and therefore if the Defendant had been ſoun Ml vithin 
guilty of aiding or afliſting, or otherwiſe concerned in the vent 
unſhipping the Tea, I ſhould make no Queſtion but he wouly ll vio 
have been liable to the Penalty of the treble Value for wh the A 
he or any others at that Time carried off, for they were | C 
aiding, aſſiſting and concurring in the ſame tortious AQ, 3 
| W te = 
And this is what was determined in the Caſes cited; in 1 © 
the Caſe of Doe and Burlar, the Ch. Bar. Mountague faith, the Wi brd 
Defendant was preſent when the whole came on Shore, ther- "** * 
fore not material what he carried off. * the M 


So was the Determination by Ch. Bar. Pengelly, Attorney 80 

General and Burgeſs; All the Partners acted their Parts, and Deren 

were Agents one for another, and all chargeable. It is {ail befen 

indeed before, the Partners having a joint Property, the pol. ry 
wi 


ſion of the Perſons to whoſe Hands the Goods came was the 
Poſſeſſion of the Defendant; but this cannot be meant of a 
joint Property by Purchaſe, but where ſeveral Perſons ar 
Parties in the Tort ; in running the Goods into other Hands, 


the Poſſeſſion of thoſe to whoſe Hands the Goods came is the Bu 
Poſſeſſion of the Defendant, who was Party in the running eg 
them, though he was not the particular Perſon who brought Wror 
the Goods to the Hand in which they were found; for ſo it I *""« 
is, added he, where ſeveral Perſons were concerned in a Fact of i © 
this Nature, though not all together when the Fact is com- the \ 
mirted, yet every one may be proſecuted for the Penalty ſe ao 
parately ; this, or ſimilar to this, muſt be the Caſe to make J th 
all the Expreſſions pertinent and conſiſtent, if we have 1 7h 
full and right Account of them. | 

80 in the Caſe Attorney General ver. Palmer, which was on YH 


a Devenerunt for 1000 lb. of Coffee, It was objeCted, - 
1 | te 
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oh e Defendant being hired with others for carrying the Goods 
a 8 the Information, he was chargeable for no more than the 
0 i wo Bags that he carried. 

— 


0 But it was anſwered by Ch. Bar. Pengelly very rightly, that 
4 1 de Defendant was a Perſon to whoſe Hands the Goods came 
(ain the Nature of the Statute ; for as all the Perſons 


found f ö 
vent together with one Intent, the Crown might charge 
6 whom they would. All Agents are to be charged, otherwiſe 


win de Act was not made full enough for the Benefit of the 
A Crown 3 and it appeared the Defendant had the whole 
g Charge of the Goods for ſome Part of the Time. A private 

WM pron may bring an Action againſt any one, where ſeveral 
I. n concerned in taking his Goods from him. He remem- 
1 de tered an Action againſt two for ſtranding a Ship, when 200 
ber- vere concerned, and a Verdict againſt them, and they paid 
1 the Money. 


8 in the Caſe Attorney General ver. Edward Carbold, on a 
and Deruenerunt, for 6000 Ib. of Tea, which it was proved the 
U WY Defendant and others brought from the Sea-fide at ſeveral 
pol. Times. It was objected, The Defendant could not be charged 
with more than the three Horſe-loads he carried, ſince the 
Defendant had not the Command of the Reſt, nor was their 


But it was anſwered, Where ſeveral are concerned in a joint 
Delign, they are all anſwerable, as in Caſes of Colts and 
Wrongs. In Treſpaſs, if ſeveral take away Goods, all are 
a{werable for the whole. In this Caſe they were all jointly 
concerned in the ſame Thing, and every one anſwerable for 
the whole; cited the laſt Caſe, Attorney General and Palmer, 
that the ſeveral Proſecutions there could be but one Recovery 
by the King; for if Satisfaction was recovered from one for 
the whole, the others were diſcharged ; if ſeveral bound in a 
Bond, all may be ſued, but there can be but one SatisfaCtion. 


ol. fer Ch. Bar. Reynolds, Where ſeveral are jointly concerned, 
that tes a joint Undertaking, they are all liable for the whole, 
the = though 
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though the Crown can have but one Satisfaction. Ad 
King had a Verdict for the whole. * 5 1 


And a Caſe was cited, P. 1727. inter Attorney Geer * 
Sweeting, on a Devenerunt for 1800 1b, of Tea, 100 bb, of 
Cocoa, 150 bb. of Coffee. 2 Amar 


Odj. The Defendant was not chargeable within the Word 
of the Statute; for he kept a Publick Houſe, and was not 
reſponſible for the Goods brought there by the Gueſts; the 


Goods belonged to another, and the Defendant could not 


know but by Hearſay that the Goods were run. But Ch, Bar 
Pengelly was of Opinion, that ſince the Act made, not only the 
but thoſe to whoſe Hands the Goods came after. 


liable to Proſecution, the Crown might charge all to whoſe 
Hands the Goods came after Importation ; for the firſt might 
not be found, and if other Perſons could not be proſecuted: 
the Act would be evaded; and where a Perſon delivers run 
Goods over to another, both are equally guilty, 


And afterwards, vis. Feb. 1738. Hil. 12 Geo. 2. the Court 
gave their Opinion. And it was agreed, firſt, That in all 
Caſes of Tort, all Perſons preſent, aiding and afliſting are 
equally liable for the whole Miſchief done; and one ſhal 
not excuſe himſelf by ſaying he did but little Part of the 
Treſpaſs; for in Treſpaſs there are no Acceſlaries, but all 
aiding and affifting in it are liable. 


So that in pulling down a Houſe, plundering a Ship, nun- 
ning Goods, which are illicit and tortious Acts, all are re 
ſponſible for the whole Damage done. And this is what wa 
determined by Ch. Bar. Monzague, Doe ver. Butland, the De- 
fendant being preſent, and helping to bring the whole on 
Shore, was reſponſible for the whole, and it is not materia 
what he himſelf carried. | 


80 by Ch. Bar. Pengelly in Cafes Attorney General ver. Bur 
geſs,"and Attorney General and calver, That where ſeveral Per 
ions are concerned in a joint Fact of this Nature, though 2 


1 
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| rogether when the Fact is done, every one may be proſe- 


ted for the Penalty ſeparately. 


& Ch. Bar. Reynolds determined Attorney General Fe PIR 
vu, where ſeveral are jointly concerned, and it is a joint 
Uadertaking, they are all liable for the whole. 


Secondly, It is agreed, that where Run Goods come to 
he Hands of any Perſon knowingly, by this Statute 1 Ang. 
uch Perſon is made liable to the ſame Penalty of the treble 
Value, although he is but in Nature of an A y in re- 
civing the Goods, as well as the Principal, who was aſſiſting 
in the running and unſhipping the Goods. But there is this 
Difference between them; he who was preſent à helping the 
Goods on Shore is Party in the illicit Act itſelf, and there- 
fore is chargeable with the whole; but he who receives any 
Part of the Goods after they are put on Shore is not Party 
to the original Act, but is only culpable for what he receives, 
ad conſequently can forfeit only the treble Value of the 
Goods that came to his Hands. 18 


And I believe no Body would think it ſo. conſonant to Ju- 
ſice, that the Receiver of a Pound of Tea or Coffee, that had 
not paid Duties, ſhould pay the treble Value of 1000 lb. 
that was run at the ſame Time, which he knew nothing of. 
Our Law is very cautious in extending Puniſhment beyond 
ts due Proportion; and therefore in Treſpaſs, Mayhem, Pra- 
munire, Tc. there are no Acceſſaries, for Acceſſaries before 
by Counſel or Command are in the {ame Degree as Prin- 
cpals ; but the Acceſſary after, by receiving the Offender, 
cant by Law be under any Penalty, unleſs the Statutes 
which induce the Penalty expreſly extend to Receivers and 
Comforters, as fame do. Hale's Hiſt. P. C. 6 1z. | 


Thirdly, It is agreed, That if a Perſon be hired to carry 


Goods which have not paid Duties, knowing the Duties un- 
pad, he is a Perſon to whoſe Hands the Goods knowingly 
ame, and conſequently liable to the Penalty of the treble 
Vaue, otherwiſe the Act might be eaſily eluded. 


But 
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But there is a Difference where a Perſon is hired to he) 
the Goods on Shore, who being preſent, and aiding and 2. 
fiſting in the unſhipping of the Goods, is Party in the Wror 
and liable as every principal Actor to anſwer the whole — 


mage. And that was the Caſe of Attorney General and bu hut 
mer, wherein it was {aid, that all the Perſons hired went to. on the 
gether with one Intent to carry off the Goods. If Perſons au I uin, 4 
hired to pull down a Houſe, they are all Treſpaſſers, But x — 


a Porter be hired to carry a Parcel of Tea after the Impor. 
tion, which he knows was run, he is a Perſon to whoſe 
Hands that Parcel came within the Intent of the AQ, and 
will be liable to the treble Value of that Parcel; but I be 
lieve no Body will ſay he is anſwerable for the treble Value 
of the whole Cargo. | 


Fourthly, So likewiſe if a Keeper of a Publick Houſe receive 
the whole Parcel, which any of his Gueſts, whom he knows to 
be a Smugler, brings to him, and takes it into his Poſſeſſion 
and conceals it for him, he is a Perſon to whoſe Hands thoſ: 
Goods came, and will be chargeable with the Penalty of the 
treble Value of what he ſo concealed, but not of the Goods 
carried by other Perſons to other Places. So was the Caſe af 


Attorney General and Sweeting, and many ſubſequent Deter As 
minations. SS = 
Filthiy, So likewiſe if a Perſon buy any Quantity d 5 
Goods which he knows were run, and the Cuſtoms not paid 4 
he will be chargeable with the treble Value of the Goods ſo | 
bought, for he is a Perſon to whoſe Hands the Goods came; * 
for though it was under the Pretence of a Contract, ye he 
fince he knew the Cuſtoms unpaid, it was an illicit Contrad, 
and he becomes Particeps Criminis by receiving thoſe Good ah 
and the Contract or Purchaſe will no more exempt hn ray 
than if he had bought Goods of a Pirate or Felon, wich rally 
e ee Wos 
Per Stat. 8 Geo. 1 8. & 10. Foraſmuch as Perſons uſing cla le 


deſtine Trade, are greatly encouraged by many for private Lu- 
cre, who buy and receive Goods clandeſtinely imported; If * 


1 


1 
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tall receive or buy any Goods clandeſtinely run or imported 2 
fore condemned, knowing the fame To to be clandeſtinely 
an or imported, forfeits 20 l. on Conviction before a 
ſutice of Peace. | {1491 ; tio 


But ſuppoſe two Perſons join Stock together, and buy Goods 
in their joint Account, and one is conuſant that the Goods are 
un, and the other is not, (which was the preſent Caſe, for 
cannot be intended that Quoif knew the, Goods were un- 
aſtomed, unleſs it had been fo found, for fraus non eft preſu- 
nada), I am clearly of Opinion that the Defendant is liable 
to the treble Value, though Quoif is not; but then the Que- 
fon will be for what Quantity he is liable; and I am of 
Opinion that if they had divided the Goods after their Pur- 
caſe, that the Defendant could be liable only to the treble 
Value of his Share, and no more, for no more came to his 
Hind or Poſſeſſion ; for though Jointenants are ſeiſed or poſ- 
ſeſed per my & per tou, that is, they are ſo far poſſeſſed 
of the Whole that none can ſay, till Partition made, that this 
or that Part is not in his Poſſeſſion, yet they in Right and 
Reality are poſſeſſed of no more than their proper Share 
Nn 48 570 75 | 


% therefore they give oe diſpoſe of no more, ſo neither 
an they forfeit any more. Co. Lit. 186. 4. - 


If a Villain and Freeman purchale, the Lord is intitled 
to what his Villain is poſſeſſed of, yet he can enter into a 
Morety only. | 


$ if an Alien and natural-born Subject purchaſe, though 
the Heir is intitled to all the Alien was ſeiſed or poſſeſſed of, 
jet the Heir, on Office found, can have but a Moiety. The 
treble Value of what comes to the Defendant's Hands is 
the Meaſure of his Penalty, but that muſt be meant of what 
really and truly comes into his Poſſeſſion, and not what 
"mb Virtually only can be ſaid to be in his 


7 If 
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If. Partners be of Goods, and Execution be ſued by Hg 
facias againſt one for his ſeparate. Debt, the Sheriff may ſeile te 
Whole in order to inventory and appraiſe them, and to have 
a true Account of the Value; but he can ſell but the Shar 
of him againſt whom the Fieri facias was ſued, for the He 
facias warrants him to levy: de bonis & catallis of the one, and 
all may in ſome Senſe be {aid to be his Goods, becauſe he hay 
a joint Intereſt in all, yet ſince he hath a Right and Poſſeſ. 
ſion of a Moiety only, the. Sheriff can diſpoſe no more, Hey 
den and Heyden, Salk. 392 OE 


And notwithſtanding ſuch Seiſure of the Whole, the other 
Partner continues in Poſſeſſion of his Share or Moiety; and 
therefore. where A. B. and C were Partners, and upon a Fier 
facias againſt A. the Sheriff had ſeiſed the Whole, and a Hi 
facias came againſt B. and the Sheriff returned Nulla bona, it wa 
reſolved Action on the Cafe lay againſt him for the falſe Re 
turn, for B. was ftill in Poſſeſſion of his third Part of the 
Goods. Bachurſt and Clinkerd, Show. 17 4. 


However, as this ſpecial Verdict is found, I think the whole 
100, Weight of Tea came to the Defendant's Poſſeſſion, for 
it is ſaid, that he took Care of the Whole, that by his D. 
rection it was put under the Bed, and he lay down on the 
Bed; fo that apparently he had at one Time the whole under 
his Cuſtody and Care, and uſed Endeavours to conceal it 
knowing the Whole ro be uncuſtomed Goods. What more 
does an Inn-keeper or Alehouſe-keeper, do who takes the Goods 
of a Smugler to lay up and conceal? So it was determined in 
the Caſe of The Attorney General and Sweeting, 1727, and 
many Times ſince. 1 6 


A Jointenant may make his Companion his Bailiff, and 
maintain Account againſt him as ſuch: Co. Lit. 186. 4. Here 
Thomas Quoif intruſts the Defendant with the Goods to con. 
ceal and ſecure them; ſuppoſe he had imbeziled them, woull 
he not have been chargeable by his Companion for them and 
if ſo, he muſt have Poſſeſſion of them. | 


< 


8 It 
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It is not neceſſary that he to whoſe Hands Goods came ſhovild 
have the abſolute Poſſeſſion in them. If a Man delivers Mo- 
pey to 4 Servant to carry, and he is rob'd of it, the Servant 
may maintain an Action againſt the Hundred, and that he 
* poſſeſſed ut de bonis ſuis propriis. So it was reſolved 
4 Mod. 404. Comps ver. Hund. of Bradly, and yet the Poſſeſſion 
not deveſted out of the Malter, for he may bring an Ac- 
tion if he pleaſe. 5 i f 

And Judgment was given by the whole Court, that the 
Defendant ſhould be charged with the treble Value of the 
whole 100 Weight, of Jea, which amounted to 7 2 J. 


Duke of Bolton. In Scacc. 


(*Orenant, wherein Plaintiff declares, That by Indenture Covenant ts 


— 


is. 
—— 


Philip Earl of Cheſterfield ver. Charles cab 


ir binds 


/ 21 Fuly 1713, between Anne Vaughan, ſole Daughter tho Houſe 


and Heir of John late Earl of Carbery, of the firſt Part, Scroop bg. . 5. o me 
Earl of Bridewater, Cho. Earl of Sunderland, Edward Mil. s /5-©- 459: 


ham Pawlett, and the Plaintiff, then named Philip Dormer 
Stanhope, of the Second, Sir Thomas Stepney, Sir Edward Man- 
ſell, Sir Nicholas Williams and Griffith Rice of the Third, the 
Defendant then Marquis of Wincheſter, of the Fourth, and 
Richard and John Vaughan of the fifth Part, Reciting, that 
the late Earl of Carbery deviſed his Eſtate in cum Carmarthen 
for 100 Years to Richard and Jobn Vaughan, on Truſt to raiſe 
Jol. per Annum, for Maintenance of his two Siſters Lady 
Frances and Lady Altham for their Lives, Reverſion to his 


Daughter and her Heirs; and that in Conſideration of a Mar- 


rage between her and the Defendant ſhe conveyed to the 
lad Earls of Bridgwater, Sunderland, Lord William Pawlett and 


Flaintiff and their Heirs, all the Capital Meſſuages called 


Golden Grove, the Demeſne Lands, Park, Warren, Cc. to the 
Ule of the Defendant and the {aid Lady Anne Vaughan his In- 
tended Wife, after the Marriage, for their Lives and the Life 


cl the Survivor, without Impeachment of Waſſe, except ſuch 


. Waſte 
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Body of ſaid Lady Anne in Tail Male; then to Da 
of ſaid Marriage 
Deed or Will ſhould a 


dant ſhould and would ſufficiently repair and keep 
good and ſufficient Reparation the ſaid Capital Meſſi 


of his Deceaſe; he being allowed to cut ſufficient Tim. 
ber for repairing the ſame. And the Plaintiff aſſigms the 
Breach, that after the ſaid Marriage, wis, 1 May 1730, and 
from thence continually hitherto, the ſaid Capital Mef. 
ſuage called Golden Grove, and all the Buildings theredf 
have been in Decay and wanted good and ſufficient Reparxi. 
on, and great Part thereof fallen down; and although the 
Defendant during all the ſaid Time was allowed to cut down 
ſufficient Timber for repairing the ſame, yet he hath not 
repaired the ſame or any Part, or kept it in good and fuffc- 
ent Repair. 


The Defendant by Leave of Court pleads double; fil}, 
That he hath repaired and kept in good and ſufficient Repair 
the ſaid Capital Meſſuage according to the Form and Effed 
of the ſaid Covenant; and thereon Iſſue is joined. 


Secondly, That before the ſaid 1 May Three fourth Parts d 
the ſaid Capital Meſſuage was burnt down, and that he repair 
ed and kept it in ſufficient Repair until it was ſo burnt down; 
and that he hath ſufficiently repaired and kept in Repair the 
Reſidue of the ſaid Meſſuage that was not burne down; up 
on which the Plaintiff demurs. | 


| And it was inſi ſted by Mr. Taylor Counſel of the Deſer- 
dant, that by this Accident the Defendant was excuſed fron 
the Repair of the Houſe ; for, as in Waſte the Defendant 
is excuſed by inevitable Accidents, there is the ſame * 


2 


Waſte after reſtrain d; then to Truſtees, to preſerve 3 
gent Eſtates ; then to firſt and other Sons of Defendant © 
; then to ſuch Uſes as Lady Anme by 

ppoint, and for want of appointment, to 
her and her Heirs ; the Defendant covenants with the fad 
Earls of Bridgwater, Sunderland, Lord William Pawlent and 
Plaintiff, That at all Times during his Life, the Defzr. 


in 
called Golden Grove, and ſo leave the ſame at the Tin 
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- ſhould be excuſed in Covenant. If a Man covenants to 


4lirer a Horſe, if the Horſe die before the Time, he is ex- 


"ſed. Pal. 5 59. And wherever a Thing cannot be deli- 
red in the Tame Plight, he will be excuſed. 1 C. 98. 
gelh's Caſe. | | 


Secondly, And this is the more reaſonable ſince the Statute 
6 Anne, 3 1. 56. by which it is provided, That no Action 
hall be brought or proſecuted againſt any Perſon in whoſe 
Youſe any Fire ſhall begin, or any Recompence made by ſuch 
Frlon; for any Damage ſuffered or occaſioned thereby; in 
which Statute the Words are general, and muſt extend to 
l Perſons ; and it provides, That the Perſon whoſe Houſe is 
xcidentally burnt ſhall not make Recompence for any Da- 
nige ſuffered or occaſioned thereby; and this is the Defen- 
lnt's Caſe, for the Plea faith, That the Houſe mentioned in 
the Declaration was burnt by Accident without any Default 
of the Defendant. 


Thirdly, The Plaintiff hath not intitled himſelf to this 
Aion of Covenant, for the Covenant is, That the Defen- 
ant ſhall repair, being allowed to cut ſufficient Timber for 
rpairingthe ſame; ſo that the Allowance of ſufficient Timber is 
Condition precedent, which ought to appear to have been com- 


ſlel with before the Defendant can be charged with the Repair. 


t is true the Declaration avers, that the Defendant was 
dlowed to cut ſufficient Timber, but does not ſay there was 
ny Timber to cut; and the Plaintiff ought to ſhew every 
Thing requiſite to be done on the Plaintiff's Part, previous 
to his Action; and if there was no Timber the Defendant 
would not, nor was he bound to repair; and conſequently 
the Plaintiff ſhould have ſaid that there was ſufficient Tim- 
der which the Defendant was allowed to cut down. : 


. Fourthly, The Declaration doth not ſhew, that the Plaintiff, 
vho is the Covenantee, had any Intereſt in the Land, and 
obleqencly that he is prejudiced by the Houſe being burnt; 
tie Houſe belongs to the Defendant himſelf during his Life, 
ul it doth not appear he hath any Son, or if he hath, he 

9 only 
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only could be damnified ; Why then ſhould the Plaintiff, 


cover any Damages in this Caſe ? 


On the other Side it was inſiſted, That in this Caf the 
Defendant hath expreſly covenanted to keep the Honſs IN good 
and ſufficient Repair, and therefore is obliged to do what E ind d 
has undertaken to do; he might have excepted Fire, asis fte 
quently done; And what Reaſon can there be for ſuch 
tion, if the Party was not otherwiſe bound to make good 


any Damage that might happen by Fire? 80 
| 189. 
This therefore is not like the Caſe of Waſte, where in; 

_ evitable Accidents excuſe, but even in Waſte, the In 
muſt repair in convenient Time; and if blown down by Tem. ts p 
peſt, conſumed by Lightning or deftroyed by Enemies, the confu 
Tenant may take the Materials that remain, to repair; much 
more where the Covenant is expreſs to keep in Repair, * 


So is Dy. 3 3. 4. Where a Leaſe was made of a Meadow, 
in which the Leſſee covenanted to ſuſtain and repair the Banks 
ſo that the Meadow ſhould not be ſurrounded, under the Pe. 
nalty of 10 J. but by a ſudden and outragjous Flood, oc. 
ſioned by overturning the Wears in Devon, the Land ws 
drowned and the Banks demoliſhed. By Fitaherbert and Shelh, 
the Leſſee is excuſed from the Penalty; as where an Houſe 
is burnt by Thunder, or blown down by the Wind, becauſe 
it is the Act of God, which cannot be refifted ; but yet 
he is bound to do it up and repair it in convenient Time by 


Reaſon of his Covenant. — 
So it is {aid Stile 48. the Leſſee is not chargeable for WW 84. 
Waſte where an Enemy invades, unleſs he be bound by a * 
particular Covenant to keep the Land let, without Waſte . t 
it w 

Al. 27. Paradice ver. Jane, in Debt for Rent, the Defen- keep 
dant pleads Expulſion by Prince Rupert with an Army; te. thou 
ſolved no Plea ; for when a Man by his own Contra wi 


creates a Duty or Charge on himſelf, he is bound to make 
it good if he may, though an Accident by inevitable Ne- 
ceſſity happen, becauſe he might have provided againſt it N 
| 4 | $ 


s Contract. Therefore it Leſſee covenant to repair an 
youſe, though burnt by Lightning or thrown down by E- 
remies, he ought to repair it. 


& Pool ver. Archer, 2 Show. 401. Covenant to repair, 
ind the Houſe fell down ; Leſſee pleads Entry by Leſſor 
the next Day after the Houſe was burnt down, fo that he 


ould not repair; and Judgment for the Plaintiff. 


G in the Caſe Ki. 162. Comton and Allin. So 2 Leo. 
199. In 2 Sand. 420. Walton and Waterhouſe. 


In all theſe Caſes it is determined, that the Leſſee is bound 
to repair, though the Houſe covenanted to be repaired is 


conſumed by Fire. 


This Caſe was again argued by Mr. Clark for the Plaintiff, 
nd by Mr. Starky for the Defendant. 


And it was inſiſted for the Defendant, firſt, That the 
Aion was not maintainable againſt the Defendant in this 
Caſe, becauſe it does not appear that the Houſe called Grove 
Place, was by Settlement limited to the Defendant in Poſſeſ- 
fon, for there is a Term of an hundred Years limited to 
Joy and Richard Vaughan, on Truſt to raiſe 1501. per Ann. 
for his Siſters ; and another Term of — Years limited to 
Truſtees for the ſeparate Maintenance of the Duchels after 
her Marriage; and Grove Place might be included in one of 
theſe Terms; and if ſo, it could never be the Intent he 
ſhould repair it till he came into the Poſſeſſion of the Eſtate. 
K non allocatur; for if this would excuſe the Defendant, it 
vaz incumbent on him to ſhew that it was compriſed in one 
of theſe Terms, for it ſhall not be intended; but in Cafe 
it was ſo, when the Defendant has expreſly covenanted to 
keep Grove Place in Repair, he will be obliged to do it, al- 
though it had been ſettled as Part of the ſeparate Mainte- 
nance of his Wife. A Man may oblige himſelf by Cove- 

nant to repair an Houſe in the Poſſeſſion of another. | 


Secondly, 
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Secondly, The Covenant is, he ſhall keep in Repair, n vent. 
that he ſhall rebuild, and therefore it could not be the n. 0%" 
tent of the Parties to bind the Defendant beyond the cm. bud! 
mon and ordinary Repair, and not to make a new Hoy, des 
if by Accident, without the Defendant's Default, it ſhould he Houle ; 
burnt or demoliſhed. Sed non allocatur; for when the Deſen. 
dant covenants he will repair, and keep in good and ſuffic. 
ent Reparation without any Exception, this imports that he 
ſhould in all Events repair it; and in Caſe it be burnt or fal 
down, he muſt rebuild it, otherwiſe he doth not keep it in 
good and ſufficient Reparation; and this is warranted by the 
Caſes cited, which ſhew the Covenantor mult rebuild if Ne. 


ceſſity require, as where the Houle is burnt by Fire, &. A 
Thirdly, The Eſtate limited to the Defendant is without "=" 
Impeachment of Waſte, and conſequently the Covenant to 
Repair is contradictory and inconſiſtent with it. Sed non alh- An 
catur ; for the Eſtate is not abſolutely without Impeachment make 
of Waſte, but it is with an Exception, except as herein after Cale | 
reſtrained and it is after reſtrained from cutting Trees in bew 
Walks or ;ornamental, and therefore the Covenant to repair mb 
is not inconſiſtent with the Eſtate given him; nor does it fol- and i 
low, that if a Perſon has an Eſtate without Impeachment of mw 


Waſte, that he may not oblige himſelf by Covenant to keep 
up an Houſe upon it in Repair. 


Fourthly, It is not ſhewn that there was ſufficient 
Timber allowed to the Defendant to put the Houſe in Repair; 
the Covenant is, That the Defendant ſhall repair and keep in 
good and ſufficient Repair, he being allowed to cut ſufficient 
Timber for repairing the ſame, that was not in the Walks or 
ornamental to the {aid Meſſuage; now this being in the Na- 
ture of a Condition precedent, it ought to be expreſſy # 
verred that this was done, before the Defendant can be 
charged with any Breach of Covenant for not Repairing, 


Pain 
1 is indeed ſaid, although the Defendant was allowed to 0 
cut ſufficient Timber for Repairing, that was not in ary Bl 1 


Walks or otherwiſe ornamental, but that is not full N 
I or 


— — PS * 
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cr firſt, the Word (although) is no proper or formal Aver- 
nent, Secondly, It is not. ſhewn there was any Timber 

owing but what was in the Walks or ornamental ; and it 
hould have been exprelly alledged there was Timber ſufficient 
fides what greW in the Walks or was ornamental to the 
youſe ; it is not enough to ſay he was allowed to cut Tim- 
ler, if there was none to cut down. Tel. 49. It was not 
ficient to alledge the Defendant found good Security, unleſs 
hewn who was the Security he gave. Thirdly, It is not ſaid, 
vho it was allowed him to cut down the Timber, and fo al- 
ropether uncertain this is traverſable, and what Iſſue can be 
jined on this Averment ? 


gd non allocatur ; for it was anſwered and reſolved by the 
Court, that licet has been always held a proper Word for an 


And as to the other Part of the Objection, it is enough to 
make the Averment in the Words of the Covenant; and in 
Caſe there was not Timber ſufficient, - the Defendant might 
ſhew it; and as that was a Matter for his Benefit, it was in- 
cumbent on him to ſhew it, and it ſhall not be prefumed, 
ad it muft be intended he was allowed to take it by all who 
could give that Allowance. Judgment upon this Plea for 
the Plaintiff, 


Wallis ver. Pain cd Underhill. cu 26g. 


85 L was exhibited in the Exchequer by the Plaintiff, 22 


who was Tenant or Farmer under the Impropriator of que to Vicar. 


the great Tithes in the Pariſh of Prittlæwell in the County of 
Hex, and inſiſted the Defendant ſowed a Field with Clover 
vhich was cut for Hay; he let the Aftermath grow for Seed 
which was cut and thraſhed for Seed, of which the Plaintiff 
ought to have the Tithe as a great Tithe. The Defendant 
Pain inſiſted, that he was Farmer of a Farm called Milkon- 
Hall, and that there was a Modus to pay 2 d. an Acre and 
10 Buſhels of Wheat to the Vicar in lieu of all ſmall Tithes ; 
that he had paid to the Plaintiff for the Tithe Hay of his 

7Y Clover 
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Clover, and that the Aftermath of Clover ſtood for Seq 
and was thraſhed for Seed, which was a {mall Tithe and pay: 
able to the Vicar ; and Mr. Underhill the Vicar infifled upon 
the Tithe of Clover Seed as a Vicarial or ſmall Tithe. 


And by the Depoſition of ſeveral Witneſſes it appeared; tha 
the Difference between Clover cut for Hay and that cut for 
Seed was conſiderable, and when made into Hay it was di 
while the Graſs was green and fit for Cattle to eat; that whey 
cut for Seed it ſtood till the Stalk was ſear and good ſor 
nothing, but was thrown out for Stover or Fodder, and the 
Seed was the only Thing of Value or regarded; and that the 
Tithe of Clover Seed had been always paid to the Vicar in 
that Pariſh, and look d upon as {mall Tithe; that the Impro- 
priator had never received it but once about five Years ago, 
when the Plaintiff took it from a Woman in the Pariſh ; but 
for 20 or 30 Years the Defendant had received it as ſmal 
Tithes, and 50 Years ago it had been paid to or for the Vicar; 
indeed the Vicar Mr. Underbill for great Part of the Time he 
has been Vicar, held the great Tithes likewiſe. Rey 


It was argued by Mr. Banbury and Mr. Bootle, that Clovet 
Seed is in the Nature of it great Tithe, and due to the Plain- 
tiff; for as Tithe Hay is due to-him, the Seed of that Hay 
muſt of Conſequence belong to him too; that where the 
Parſon is intitled to Tithe Hay, he will be intitled to the Hay 
made of Clover, as well as of other Graſs ; and if to the Hay, 
likewiſe to the Seed. 


It was agreed that they conld not find that any Caſe had 
been in Court, wherein it was determined that Clover Seed 
was great Tithe, or that it did belong to thoſe who had 
the Tithe of Hay ; but two Caſes were mentioned, one from 
Ch. Ba. Dod's Notes, and it was the Caſe of Stanford and Hughes 
as cited in the Caſe of Pocock and Cole, Hill. 1694, in thele 
Words, Arable Land pays Tithes to the Impropriator in Kind, Sai. 
foin was ſown upon the Land and ſtood to Seed, and the Prifi 
was in the Seed, and not in the Stalk; there was a Cuſtom of 2 d. 
per Acre for Hay, payable to the Vicar; and it was refolvet, 


That notwithſtanding the Stalk and Seed was in the Nature 
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f Cor, . it ſhould be look'd upon as Cut n ee 
ccordingly 


The other Cale was from Mr. Brems L in i theſe 
Words, It was decreed that the Aftermath of Clover Graſs is 


Tyheable, unleſs 4 Modus can be proved, 3 Jac. 2. Brook and 
1 And Hall and Babb was cited, Trin. 1683. 


In this Caſe the Lord Chief Baron cited the Caſe of Poms 
2 parſon of Luton in Bedfordſbire, that the Tithe of Sin- 
kin ſhould be paid as Graſs, and not as Grain, though there 
1 Proof of thraſhing it and fein g Hogs with it He 


12 wich it, and the Vicar then 8 it. 


This Caſe of Pomfret ver. Laundy and Waite, is found: Trin. 
uc. 2. f. 227. wherein Laundy inſiſted that Sainſoin thraſh- 
ad vas looked upon as Grain, and ſown and often thraſhed as 
Grin, and that the Tithe belonged to the Impropriator, and 
not the Vicar. As to this Defendant, the Caſe was to be far- 
ther heard at the ſetting down of Cauſes that Term, when 
the Court would further conſider whether. he ſhould pay 
Tithe of Sainfoin to the Impropriator or the Vicar, but no 
ſuch Decree can be found; and as to the other Defendant 
ate the Queſtion was determined on Stat. 31 H; 8. ,* 


Now by thele Caſes it appears, that it was thought reaſon- 
tle the Stalk and Seed ſhould go together, and conſequent- 
ly when the Impropriator is entitled to the Stalk, as he is 
vhen made into Hay, he ought likewiſe to have the Seed. 


And it would be very inconvenient if it was otherwiſe; 
for the Owner might Nike his Tithe to the Parſon or Vicar 
s he pleaſed ; for when it was firſt cut, it is fit to be made 
ito Hay, the Tithe whereof will belong to the Parſon; but 
it he let it ſtand to dry, that the Seed may be ripened and 
fit to thraſh, then the Tithe will belong to. the Vicar; and 
When ſhall it be ſaid to be dry enough for the Vicar ? When 
tis firſt cut, the Tithe ought to be ſet out, and the Parſon will 
ave it; but after a while the Vicar will claim it,  altho' 
t was Wick veſted in the Parſon, 


On 
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On the other Side it was inſiſted by Mr. Floyer, Mr. i 
braben and Mr. Starkie, That Clover Seed is in its Nature 
ſmall Tithe, at leaſt it is a Vicarial Tithe due to the View 
in the preſent Caſe; that there is not one Caſe in Point again 
it, and Tithe of no Seed was ever look d on as a great 
Tithe : It is ſaid that the Stalk and Seed ſhall. go toget 
but it is frequent that the Seed or Fruit of Trees goes to the 
Vicar, when the Tree goes to the Parſon; Wood is always 
reckoned a great Tithe, and goes to the Rector, unleſs the 
Vicar be ſpecially endowed with it; but Acorns as well x 
the Fruits of all other Trees were always held as fl 
Tithes. — 50 0 


But if the Matter were doubtful, in this Caſe it appear 
it has always been paid to the Vicar for thirty, forty or fit 
Years, ſo that there is no Pretence in this Caſe to ſay it dos 
not belong to the Vicar. 14 | 


But it was a new Caſe, and the n Time for 
to conſider of it. And 1 „ 

- Afterwards in the ſame Term, I delivered their Opinion a 
follows, vi. : 


As this was a Matter that might be conſiderable in its 
Conſequences in Relation to the Quiet of poor Vicars, ! 
conſidered two Points. 


Firſt, Whether Clover Seed was in its Nature a ſmil 
Tithe, ſo that it would belong to the Vicar who was endov- 
ed de Minutis Decimis. | | 


Secondly, Whether if that was in any reſpe& doubtful 
it would not belong to the Vicar under the Circumſtances df 
the preſent Cale. 


And I was of Opinion that Clover Seed was in its Nature 
a ſmall Tithe. By the Conſtitution of Robert Winchel/t 
Archbiſhop of Canterbury, an uniform Payment of Tithes 
at 4 Was 


» for 
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«2s eſtabliſhed in the Province of Canterbury. Volumus quod 
beim de frugib. (non deduct expen integre E fine Dimi- 
tions ſolvantur, Q de fructibus arborum, de ſeminibui omnibus, 
4 berhis hortor, niſi parochiani fecerint redemption” pro talibus 
limit; Where a manifeſt Diſtinction is made between Tithes 
+ frugibus and Tithes de fructibus, ſeminibus & herbis hortor, 
and Lind. ſaith f. 188. Decimis, that Tithes de frugibus ſtrict- 
ly taken mean ſuch only que ſolent ligari, but in a larger 
Ele they comprehend not only Tithes de frumentis & legumi- 
alu, verum etiam de vino, filvis ceduis, crete fodinis & lapicidi- 
xs, that is, all ſuch as commonly are reputed great Tithes. 


But ſpeaking of Tithes de ſeminibus omnibus, he ſaith f. 192. 
4 detimis, that they comprehend all Seeds, five in campis, froe in 
bortls, utpote lint, milia, canabi, grana porrorum, ceparum, 
hci, caulie, petrocilini, rapi, laftuce & aliar berbarum. 


And upon the Words making Redemption pro talibus deci- 
mis he faith, Tithes de fructibus, ſeminib & herbis que revera 
lima int minutas c amur; ſunt enim decime minute que 
woveniunt de milio, mentha, anetho, & fimilibus; and he 
rakes Notice that Hortienfis ſays quod in Anglia confiſtunt minu- 
1 decime in land, lino, lacte, caſeis & agnis, in partu ani- 
nalium, pullis, ovis, & decimis hortor ; decime etiam 'mellis 
C ceræ numerantur inter minutas. | 


d that by Common Law, as long as the Diſtinction has 
teen made between great and ſmall Tirhes, which is as long 


x Appropriations to Religious Houſes who uſually engroſſed 


the Great, but left the ſmall Tithes to the Curate, all Seeds 
laye. been reckoned as ſmall Tithes. | "A 


The Common Law ſeems to follow the Canon Law in 
ths Point, 2 Inſt. 649. Coke ſpeaking of Tithes ſaith, ' que- 


lam ſunt majores, frument, z ixania, fœnum, & quedam minores 
fie minute, que proveniunt ex mentha, anetho, olerib, & mi- 


lus 
And all the Reſolutions, relating to Tithes which proceed 


fom Things newly introduced into England, have held them 


76 to 


OT Tt 


5 * P EE 
De Term. Sant?. Hill. 12 Geo. 2 


d be ſmall Tirhes; it was ſo reſolved Puſch. 38 Elix, Nad. 
field and Frank,, Cro. Eis 467, Mo. go. 1 Ro 4 
310.333. Owen 74. | | Woh ba 


And in Caſe the Vicar ſues the Impropriator for th 
ſhall go. 2 Rol. Ar. 310. e 


So if the Field was formerly ſown with Corn, and alte 
be ſown with Saffron, the Tithes ſhall be paid to the Vier: 
for per Popham, the Tithe of Saffron Heads are ſmall Tithe, 
and though the Tithes of the Field have been 'paid to the 
Parſon, yet when converted to another Uſe whereof no Gras 
Tithes come, the Vicar ſhall have the Tithes. Ow, 74 


So Sir Richard Uvedale ver. Tindal, Hut. 77. Cro. Car, 28, 
the Queſtion was on a ſpecial Verdict, if Woad was final 
Tithes or great; and it was unanimouſly agreed that Woad 
was ſmall Tithes; for if no Circumſtances be to difference 
the Caſe, Hemp, Line, Saffron, Hops, Tobacco, and al 


* 


ſuch new Things ſhall be Minute decime. 


So 1 Sid. 447. Where Prohibition was prayed to a Suit by 
a Vicar for Tithe of Woad, ſuggeſting it to be a great Titbe, 
the Court doubted becaule it is reckoned, as the Book fays, 
inter minutas decimas, as Hops, CMG. 2 
S0 1 Sd. 443. on Motion for a Prohibition to a Suit for 
Tithe of Hops, it was ſaid Hops, Woad, and ſuch 
Things of new Invention, are minute decims. | 


S0 Pal. 219. Ward and Britton, the Queſtion was whether 
Lamb was {mall or great Tithe ; Bridgman Ch. J. ſaid m 
nuts decime comprehend only Tithe of Gardens, Hemp, Hops, 
Saffron, Cc. ee - +248 thod 


So 1 Vent. 61. it is ſaid Hops are of the Nature d 
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& Flax was ſmall Tithes, refoleed per three Juſtices, Wharton 
ind Liſle, 3 Lev. 36 5. 4 Mod. 184. Carth. 263. Skin. 341, 3 56. 
© it was held in Noah Webb's Caſe, 14 Car. 1 Rol. 643. 8.3. 


t is true ſome Opinions have been, that ſmall Tithes muſt 
he eſtimated not from the Nature of the Thing titheable, 
ut from the Quantity of the Tithe, and therefore it was 
cid in Uvedale and Tindal's Caſe, if all the Profits of a 
priſh conſiſt in ſuch Things, Hemp, Hops, Wool, Lambs, 
de. may be great Tithes. 80 in Cod. Ju. Eccl. 691. it is 
dd Hops in Gardens are ſmall, in Fields great Tithes; and 
n the Caſe of Wharton and Liſe, Hob Ch. J. at firſt ſeemed 
o Opinion that Tithes mult take the Denomination of ſmall 
or great, from the Quantity of the Crop growing, but the 
three other Juſtices held firongly that Tithes were great or 
ſmall from the Nature of the Things which yielded the 
Tithes; and Hole yielded to it ſo far, that he abſented him- 
{elf when Judgment was given; which he would ſcarce have 
done; if he had been fix'd in the contrary Opinion. 


And this ſeems the better Opinion, for it gives Founds- 
ton for continual Debate, what ſhall be a Quantity too 
luge for ſmall Tithes; if it be ſaid what grows in a Garden, 
ſome Gardens are not half an Acre, others two or three Acres; 
Gadens are enlarged now a Days to 50 or 100 Acres. 


Perhaps that may be a proper Diſtinction as to Peaſe, 
Beans or other Pulſe, becauſe they had exiſtence in former 
Times, and Appropriations were made de Bladis & Leguimin 
ibu to Religious Houſes ; but as to Things newly intro- 
duced into England, there is but little Reaſon that the Paten- 
tees, who claim only what came to the Crown upon the 
Diſolutions of Monaſteries, ſhould have Tithe of thoſe Things 
Which were never appropriated, and to which the Religious 
Houſes diſſolved never had Title. 1 


As to Clover Seed there does not appear any expreſs. De- 
termination in this Court; that it is in its own Natute a 
(mall Tithe; it is a Seed, and all Seeds ——— 
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{mall Tithe, and no Inſtance appears that ever any Seed vas Gro 
held to be a great Tithe; it is a Seed newly introduced ty K 
1 ; and therefore there is Reaſon to look upon it to be of the N 
* Nature of thoſe Things of a new Invention, which b 2 


the Caſes cited have always been held as minute Tithes, 


4 Remo 
- Tr is true that Clover Graſs made into Hay is of the er 
Nature of all other Graſs made into Hay, and conf. * 
quently muſt belong to the Parſon, or other Perſon who * F 
intitled to Tithe Hay; but it does not follow, when |: Dh 
ſtands for Seed, and is not made into Hay, that the Seed may WW clove 
not be {ſmall Tithes. Wood is a great Tithe, but Acorn; £d y 
Maſt, &c. are ſmall Tithes, 10 Co. — Rape Seed, Cars Vicar 
way Seed, Turnip Seed, Muſtard Seed are {mall Tithes ; but on 
if the Herb be growing with other Grais and made into Hay, t m 
would be great Tithe ; Vetches are great Tithe if mowed or Wl In 
cut when Ripe, but if cut Green for Cattle they are ſmall 
Tithes. g — 
— | | | ay, 

So Apples and other Fruits are confeſſedly ſmall Tithe, Fe 
but the Wood of Apple Trees and other Fruit Trees, if cut E. 
in a Year when no Tithe paid of the Fruit, is as other Wood WW 1. 
for Firing, great Tithe ; but in the Year when Tithe is pad WW 1; 
of the Fruit, if then felbd no Tithe ſhall be paid of the _ 
Wood, the Fruit being look'd on as the Principal, * 
And this may anſwer an Objection, that it would be in * 
the Power of the Occupier to make it great or {mall Tithe, . 
and fo favour the Parſon or Vicar as he pleaſed, by cutting mie 
it for Hay or letting it ftand for Seed; it may as well be fad Wl 101 
a Man may fell his Apple Trees the Year he tithed the Fruit WW you 
or after, to prejudice or favour the Parſon. Hor! 

| t 

The Caſes mentioned from Mr. Dod's and Mr. Brows' 10 
Notes are imperfect Hints of thoſe Caſes; I obtained a WW Cal 
Note of them from Ch. Ba. Ward's Notes, which are thus: Wl ac: 


-  Paſch. 1680. Woodford and Standfaft, Queſtion was, Whe 

ther Clover ſhould pay Tithe as Hay, and ſhould be within 

a Modus of 2 d. per Acre for all Meadow and mowing 
' | 


Ground 


e in 
ithe, 
tting 
 faid 
Fruit 
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Ground - und when the Clover ſtands for food, and. a n Our 
tity 1s profluced. | 


Note; The Court was aide 


lin, that it ſhould be accounted Hay; Raymond before his 
Removal and Gregory to the . contrary, 


Day after the Term prayed to diſmiſs his Bill without Colts 
« Prejudice; which was admitted. Ila: I v hans 
Pomfret and 3 Wait & at, 2 Jul 1680, Tithes on 
(Clover Grafs thraſhed and made into Horſe Bread, and Hogs 
{d with the Seed, yet adjudged to be Hay, and titheable to the 
Vicar who was endowed with Hay, 9 
piator, a8 a n 


| In theſe Caſes it appears the Diſpu te was undes the — 
rropriator and the Vicar who was i with Tithe of 
Hay, for the Seed of Sainfoin or Clover, (for in that the Re- 
port differ) the Impropriator inſiſted it was of the Nature 
> Corn or Grain, and enn . to him. 


Ia the fut Caſe the Court was Aide in the Second, 
inclined, that the Seed belonged to the Vicar; ſo that as far 
s the Authority of theſe Caſes goes, the Tithe of the Seed 
was decreed to the Vicar; it is true the Vicar was endowed 
of the Tithe of Hay, and the Expreſſion of ſome of the 
[ulves was, That the Seed ſhould. go with the Stalk and 
ſhould be look d upon as Hay or Grais; but ſuch Expreſſions 


might well be uſed in Favour of the 1 who was Pinticled 


w Tithe Hay, in Oppotition to the Impropriator's Claim, who 
would have it taken to be of the Nature of Corn, becauſe 
Horſe Bread was made of it, and Hogs fed with it. And 
therefore it would be too rigid a Conſtruction of thoſe Ex- 
prilions to ſay they imported, That the Seed ſhould in all 
Cafes be reputed of the Nature of Graſs or Hay, ſince they 


We As, different ; altho' in theſe particular Inftances 


"There the Vicar had Tithe Hay, they may be reſembled to 
It, fince one as well as the other belonged to him. The 
whole Authority of thele Caſes reſults to this; that Sain- 


foin 


8A 


ue Ch. Baron and 


Lane Weſton in- 
dined it was not within the Cuſtom; but the Plaintiff the 
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in which the Court being divided in the firſt Caſe, the Plan. 
tiff finding the Inclination of the Court, deſired to diſmif 
his Bill without Coſts ; which was admitted. In the ſecond 
Caſe it appears not what Determination was finally made, nor 
does it appear what became of it in the Entry of the 
Remembrancer; whether it was properly great or ſmal 
Tithes was not at all under the Conſideration of the Cour. 
and by the Caſes before cited it ſeems moſt reaſonable to xc 
count it of the Nature of {mall Tithe. 


But in the preſent Caſe it ſeems moſt evident it ſhould be 
ſo taken, fince by the Depoſitions in the Cauſe it appears, that 
for, 40 or: 50 Years in this Parifh the Vicars have receive 
the Tithe of. this Seed ; and although the Impropriator hath 
frequently hired the Vicarial Tithes, yet it was rarely, if ever, 


taken by him when he did not hold both. 


ws And all the Barons agreed in Opinion, that the Plaintif" 


Baran Baer formed to doubt of the firſt Wan, Il 


of the Expreſſion in the Caſes cited, that the Seed and Stalk 


ſhould go together. , 
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ſhe Aldermen and Burgeſſes of Bury St. Cie 276. 
Edmund and Lawrence Wright, Plain- 

tiffs, ver. Lewis Evans Defendant. In 
Scacc. He. refer tt) Brant, 348 


ILL for ſmall Tithes was brought by the Plaintiffs Prefeription E. e 

B ſetting forth, That King James the firſt was ſeiſed m7 = 
in Fee of the Rectories and Vicarages Impropriate gainſt a Lay 

> the Pariſhes of St. Mary and St. James in &. Edmund's tor held not 

hy in the County of Suffokk, and of all Tithes great and ſmall Sd. 

telonging to the ſaid Rectories and Vicarages, formerly Part 

d the Poſſeflions of the Monaſtery of Bury St. Edmund in 

0 Suffolk. | X 


That being ſo ſeiſed, by Letters Patent dated 1 Fuly 6 Fac. 
the King granted to the Aldermen and Burgeſſes of Bury St. 
Elnund, and their Succeſſors, (inter al') Decimas tritici, garbar, 
lac, vitulor', Wc. & omnes & omnimodas decimas dict monaſterio 
elan tam majores quam minores. | 

And afterwards by Letters Patent dated 17 Sept. 12 Fac. 
the King granted to the ſaid Aldermen and Burgeſſes, and 
ter Heirs and Succeſſors, (inter a7) the Rectories of St. Mary 
nd St, James, and the Vicarages of the ſame Churches, the 
Adrowſons, Rights of Patronage, c. Ac omnes & _— 


-». 
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mod decimas tam majores quam minores, predial, mixtas & mi. ** 
nutas, to the ſaid Churches, c. dicto monaſterio ſpear. — 

That by Indenture 2 April 17 24. the Aldermen and Bur- 8 
geſſes of Bury made a Leaſe to the other Plaintiff Wriek: of 17 
all their Tithes of Corn and. Grain, ariſing within the fad ban 
Town of Bury in the ſaid Pariſhes of St. Mary and St. Janet, char 
for the Term of eleven Vears. f 1 0 

And afterwards, taking Notice that by the faid Leaſe the w 
Tithes of Corn and Grain only were demiſed, and the {mall 1 
Tithes in the ſaid Pariſhes by Miſtake were omitted ; altho nd ( 
they were intended to have been leaſed, and the Plaintif oY 
Wright the Leſſee ought in Conſcience to etyoy them; it us 56 
by an Order of Council, entered in the Council-Books of the _ 

Corporation, agreed, that a Bill ſhould be exhibited in the ner | 
Name of the Corporation or Wright, or. both, for the Reco. that, 
very of the ſaid {mall Tithes due from the Defendant ind for th 
others for Lands by them held in the ſaid Pariſhes, and a gd: 
{uch Recovery, Satisfaction ſhould be made for the ſame © of th 
the Plaintiff Wright ; that the Defendant Lewis Evans, fron Wl 1c. 
the Year 1724. to the Year 1734. held ſeveral Lands within Wh .c4 { 
the ſaid Pariſhes in the Town of Bury, particularly 18% dan 
Acres Part of a Farm called Eldo Farm, or the Old Fam, neff 
which Farm for the greateſt Part lay in the Pariſh of Rufſhan, vere 
and only 184 Acres Part of it lay in the Pariſh of St. May, the P. 
which Farm was Parcel of the Poſſeſſions belonging to the thoup] 
Monaſtery of Bury St. Edmund in the County of Suffolk; tha Wi be 1-7 
the Defendant Evans likewiſe held in the ſaid Pariſh of 8. (4 
Mary during the ſaid Years ſeveral Lands called Wood Wert. Tithes 
containing about ninety-four Acres, and other Lands cult | 
raining about thirty-ſix Acres, and other Lands about nine Th 
Acres, on which were ariſing yearly great Quantities of Com, 1739, 
Hay, Clover Seed, Turnips, and other ſmall Tithes; whereby Ne t 
the {aid Aldermen and Burgeſſes, or the ſaid Wright, became WM dk 
intitled to demand the ſaid Tithes ; and pray, that the Le proved 
fendant may ſhew Cauſe why the Defendant ſhould not Tears 
make Satisfaction for the ſame to the ſaid Wright ; the lad WY vere 
Aldermen and Burgeſſes conſenting he ſhould receive the ind $ 


4 _ 
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3 and that the Plaintiffſs may have ſuch Relief in the 
prmiſſes as the Nature of their Caſe in Equity and good 
Conſcience doth require. | 


To this Bill the Defendant anſwers, and admits, that he 
bath held the {everal Lands in the Bill during the Time 
charged, particularly the {aid 184 Acres, Parcel of Eldo Farm, 
ir Old Farm, which was Part of the Poſſeſſions belonging to 
the Monaſtery of Bury St. Edmund, and the Lands called Woad 
Went, and the ſaid thirty- ſix Acres and nine Acres in the Pa- 


nd Quantities mentioned in the Bill might be ariſing in the 
Cid ſeveral Years, but inſiſts, that he hath paid and ſatisfied 
to the Plaintiff Wright for all the Tithes of Corn and Grain 
gowing in the {aid Years 3 but that no ſmall Tithes were 
rer paid or demanded for the ſaid Lands; and doth inſiſt, 
that, as no {mall Tithes, or any Satisfaction or Compoſition 
for the ſame, were ever paid by or demanded from the De- 
endant, or any Perſons under whom he claims, in ref 

of the ſaid Lands, or from any other Owners or Occupiers of 
Lands in the ſaid Town of Bury, after ſuch Length of Time 
nd ſo long Enjoyment of Lands freed and diſcharged from 
ſmall Tithes, a legal Diſcharge is to be preſumed ; and it muſt be 
neceſſarily intended the {mall Tithes by due Courſe of Law 
vere aliened or releaſed to the Owners of the {aid Lands by 
the Perſons intitled to the Inheritance of the ſaid {mall Tithes, 
though the Conveyance or Releaſe, or other legal Diſcharge 
te loſt or deſtroyed, eſpecially ſince the ſmall Tithes in the 
lad Pariſh of St. Mary are of equal Value with the great 
Tithes ariſing there. | 


This Cauſe coming on to be heard on Thurſday 17 May 
1739, the Plaintiffs produced the ſaid Letters Patent 6 @ 12 
Jac. the Leaſe and Order of Council, and by Depoſitions of 
(barles Woodward and Francis Wright (all which were read) 
proved that 40 or 50 Years ſince they held Lands for many 
ears in Bury, or collected the Tithes there, and ſmall Tithes 
vere paid by ſeveral Perſons in the ſaid Pariſh of St. Mary 
nd St. James; and they had heard their Fathers (who held 
Land 40 Years there before their having Lands there) and 
8B one 


ih of K. Mary, and believes the ſeveral Kinds of Tithes 


5 


— 


--' De Term. Paſch. I2 Geo. 2. 


dant ſhould ſhew Cauſe why he ſhould not make Satisfaction 
for them to Wright, they conſenting he ſhould have that &. 


ver knew ſmall Tithes paid for, and that the ſmall Tithe 


one Richard Copſy deceaſed, declare ſmall Tithes in the fa 
Pariſh ought to be paid or compounded for. 


On the Part of the Defendant it was proved by Depoſ 
tion of ſeveral Witneſſes, that 48 or 50 Years before they g. 
thered Corn in the ſaid Pariſh, and never knew any 15 
Tithes paid or demanded. 


On this Caſe it was firſt inſiſted by Mr. Bootle and M. 
Starkey of Counſel with Defendant, that the Bill was not = 
per which demands Satisfaction for ſmall Tithes to the Plan. 
tiff Wright who had no Leaſe of, or Title to them. Sei yy 
allocatur; for the Plaintiffs ſhew the Title of the Corporation 
to great and {mall Tithes, the Leaſe of the great Tithe to 
the Plaintiff Wright, and their Intention he ſhould have the 
{mall Tithes ; and then eonclude, that the Corporation, or 
he, are intitled to ſuch {mall Tithes ; and then pray that the 
Defendant may ſhew Cauſe why he ſhould not make Satisfic. 
tion to him for the ſmall Tithes ariſing on his Lands, the 
Corporation conſenting he ſhould have them; and they pry 
general Relief as the Nature of the Cafe requires, fo tha} 
the Court may conſiſtently with the Prayer of the Bill d. 
rect the Defendant to account to the Plaintiff Wright for hi 
great Tithes not ſatisfied, and to account to the Corporation 
for the ſmall Tithes which are not comprehended in their 
Leaſe to him, and to which therefore the Corporation con- 
tinues intitled, notwithſtanding it is prayed that the Defen- 


tixfaction. | 


Then it was inſiſted by the Counſel for the Defendant, 
that ſince there was no Proof of any {mall Tithes being ever 
paid by the Defendant, (although it was proved by Richat 
Micklefield that 2 s. had been demanded per Acre for the {mul 
Tithes of the Lands he held, Part of Eldo or Old Fam, 
and he offered 18 d. per Acre, but afterwards he refuſed to 
pay it); and that it was proved by ſeveral Witneſſes they ne- 
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one Le 5 * 8 ; 
ere more in Value than the great Tithes in that Pariſh ; It 


js inſiſted, 


That in the Caſe of a Lay Impropriator, the Defendant 
night ſay in Bar of the Demand of Tithes, that no Tithes 
ud ever been paid or demanded for theſe Lands. 


It is true in the Caſe of a Rector or Spiritual Perſon, no 
one can preſcribe againſt him in a Non decimando ; but other- 
wie it is in the Caſe of a Lay Impropriator. 


And the Reaſon given in the Biſhop of Wincheſter's Caſe, 


100. 44. (chat if ſuch a Preſcription ſhould hold in the 
de of a Spiritual Perſon, a Jury of Lay Gentlemen 
would not be equal in the Trial of ſuch Preſcription) fails 
n the Caſe of Lay Impropriators. 


And although there was no expreſs Determination in the 
Point by this Court, yet many Judges were of that Opini- 
on; in the Cale of Benſon and Olive in this Court, where 
the Bill was by a Lay Impropriator, the Chief Baron and 
another Baron were of that Opinion ; indeed when it was 
lpoken to in 1727 and 1730, the Court was divided in O- 
pinion, and ſo no Decree was made. 


In the Caſe of Meadly and Tomlins, hasch. 7 W. z. the 


Bill was by a Leſſee of the Dean and Canons of Windſor, 
and in the Caſe of Talbot ver. Samon, Harding & al 1736, 
the Plaintiff was a Leſſee of the Biſhop of Litchfield 
and Coventry, the Court determined not the Matter by al 
lowing the Preſcription alledged, becauſe they were in effect 
Ecdetiaſtical Perſons, being Leſſees for Years to ſuch as were 
Spiritual Perſons. 


And in this Caſe, though there was Proof of Payment of 
(mall Tithes by the Inhabitants of Sr. Mary's, yet none were 
pad by Defendant ; one Witneſs indeed ſaid he promiſed 
to pay for the Tithes of Clover Seed, but he might appre- 
hend that to be great Tithe before the Determination of the 
Court in the Caſe of Wallis and Pain; and though he =_ 

offere 
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offered to pay 18 d. in the pound when 2 6. was inſiſted on 
upon better Thought afterwards he refuſed to pay it. 


And the Court being earneſtly deſired to conſider the Cy. 
and it being a Matter which might frequently come befor 
the Court, they took Time to think of it till next Term: 
and in Trinity Term the Ch. Baron delivered the Opinion d 
the Court to the Effect following. 


The Matter for the Determination of the Court may be 
conſidered under two Heads; 


Firſt, Whether a Layman can preſcribe in a Noy x; 
mando againſt a Lay Impropriator. La. 


Secondly, Whether the Defendant hath made out a Caf: 
which may intitle him to the Benefit of ſuch a Preſcription, 


And in both theſe Points the Opinion of the Court ws 
for the Plaintiff. 


As to the firſt Queſtion, they think there is no Foundation 
for ſuch a Diſtinction, that the Defendant may preſcribe 4- 


gainſt a Lay Impropriator any more than againſt an Ecckeſ. 
aſtical Perſon ; which it is admitted he cannot. For, 


Firſt, No ſuch Diſtinction appears in any Law Book what- 


ſoever; the Rule is laid down generally, that a Layman cam 


not preſcribe in a Non decimando, but in Modo decimaudo he 
may; this is {aid by Choke ſo long ago as 8 Faw. 4. 14, 
this is expreſly reſolved in the Biſhop of Wincheſter's Cale, 
2 Co. 44. 1 Rol. Abr. 653. 


The {ame is agreed in ſeveral other Caſes, Wright ver. Ger. 
rard, Hob. 306. Mo. 42 5. 2 Keb. 28, 60. 


And in Slade and Drake, Hob. 297. it is largely de- 


ſcanted upon, and agreed by Lord Ch. J. Hobart to be a ſet- 


tled Principle of Law. 
20; 80 
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$ Held. de Decimis, ch. 1 3. f. 2. 3 Vol. f. 1279. who 
vas not thought averſe to the Privileges of Laymen in the 
Enjoyment of Tithes, after an Account given of the Infeo- 
lions of Tithes to Laymen, which by the Laws of France 
nd Spain were {till allowed, concludes that Infeodations were 
n England as in other States, but of later Times none are al- 
Lwable, derived from other Original than the Statute of Diſ- 
ſutions; that Diſcharge by Preſcription of paying no Tithes, 
ir any Thing in lieu of them, by the later Canon Law, 
ſnce the Parochial Right eftabliſhed, is allowed only to Spiri- 
wil Perſons, but to no Layman, the Laity being uncapable 
o Tithes by Pernancy, as alſo of. Diſcharge by bare Preſcrip- 
ion, ſaving in Caſes within the Statute 3 1 H. 8. 


And the Reaſon given in the Books why a Layman can- 
not preſcribe in a Non decimando, is, becauſe a Layman, ſince 
the Parochial Right eſtabliſhed, is incapable of Tithes in Per- 
nancy ; ſo ſaith Lord Coke, 2 Co. 44. as well as Mr. Selden ſu- 
jra; and conſequently, as he cannot take a Grant of Tithes 
o himſelf unleſs upon a Conſideration paid for them, as up- 
on a real Compoſition by Parſon, Patron and Ordinary, or 
by a Modus given in Lieu and Satisfaction; ſo he cannot be 


licharged from the Payment of them; for a real Compoſi- 


bon {hall not be intended unleſs it be ſhewn. 


It has indeed been objected, that there is no Foundation 
for a Layman to be excluded from the Benefit of ſuch a 
Preſcription, fince there is no Incapacity in him to take ſuch 
Grant; and therefore it is hard that Time, which eſtabliſhes 
a Right in other Caſes, ſhould weaken his Right in reſpe& to 
ls Diſcharge from the Payment of Tithes, and conſequently 
be ſhall have no Advantage from a real Compoſition, unleſs 
he can produce it, which yet in Length of Time, may as 


well as other Grants be loſt ; and yet in other Caſes where 


there has been an immemorial Uſage to pay or to be exempt, 


lome Grant ſhall be preſumed originally made, to warrant it. 


Bur this will not appear altogether ſo hard, if it be conſi- 


(ered, that when the Parochial Right became eſtabliſhed, and 


1 Tithes 


| 
| 
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Tithes were the fix d and ſettled Revenue of Spiritual period 
only, a Grant of them to any other Perſon was void, unleſz 
made upon a valuable Conſideration, ſo that there was quid 
pro quo; as was the Cafe of a real Compoſition or Modus de. 
mandi; it was void not from any Incapacity in the Grante. 
to take, but from the Impropriety of the Thing Pranited 
which being appropriated to Spiritual Perſons as their 

and peculiar Maintenance, could not be given to a Laymany 
that this was fo, appears by an Epiſtle of Pope Innocent the 


Third, in the Body of the Canon Law, Ib. 3. tit. 30, 


ca. 29. de Dec. where it is ſaid, Perceptio decimarum ad F;. 
clefias Parochiales de jure communi pertinet ; and Lind. ſpetk. 
ing of Portions of Tithes which a Parſon might preſcribe tg 
have in the.Pariſh of another, ſaith jones per. 
veniſſe ad locum Religioſum de conceſſione laici, Tc. de decimis 
vel proventibus quos laicus talis habuit ab Ecclefid alia in fr. 
dum ab antiquo hoc verum eſt, ſi tales portiones decimarum ti 
donate fuerunt ante concilium Lateran celebrat' Anno 11 zo, 
Temp. Alex. 3 Nam ane illud concilium potuerunt laici detina 
in feudum retinere, non tamen poſt tempus dicti concilii. 


And the Canon of that Council runs, Prohibemus ne lui 
decimas cum animarum periculo detinentes in alios laicus point 
transferre, fiquis vero receperit & eccleſiæ non reddiderit, Chrifh- 
and ſepultura priuetur. Cod. 691, - 115 


Hence it is manifeſt; that it was not thought a Layman 
was 1 cited to be the Pernor of Tithes, from any Incaps 
city im his Perſon, but from the Nature of the Thing grant. 
ed; which being eſteemed in thoſe Days as the peculiar Ne- 
venue of the Church, and Laymen being under ſo ſevere e. 
nalties prohibited to hold them, it is no Wonder the Common 
Law, which in many Inſtances admitted the Authority of the 
Canon Law in thoſe Times, ſhould hold the Pernancy d 
them by a Layman as unlawful, Fr 


But ſince a Layman may claim an Exemption from Pay: 


ment of Tithes by real Compoſition as well as by a Mods 
_- why ſhould not he preſcribe to the Exemption 
Cale as the other? There is a plain Difference; for * 


as well in one 


3 
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he preſcr ibes in Modo decimandi, the Compenſation to the Pare 
ba manifeſtly appears in the Prefcription, and if no Advan- 
woe to the Parſon appears, the Modus is not good; but if a 
Man ſhould be allowed to preſcribe in a Non decimando with- 
wt ſhewing any Conſideration at all, it would be liable to 

Abuſe; and it is not ſo great an Hardſhip for a Tem- 
poral Perſon to keep the Inſtrument of his real Compoſition, 
chen he Knows it neceſſary he ſhould do ſo, as it would be 
niſchievous to the Clergy, if that was not requiſite ; for a 
Compoſition by a Parlon and 'a Succeſſer for ſome Years, 
wht ſoon give Pretence to ſet up a preſcriptive Right. 


Scondly, Another Reaſon, why a Layman ſhould not 
neſcribe againſt a Lay Impropriator, any more than againſt 
n Eccleſiaſtical Perſon, is, becauſe a Lay Impropriator muſt 
aim under a Spiritual or Eccleſiaſtical Perſon; for every Paten- 
re of the Crown, who can lay Claim to Tithes, muſt claim it 
by Virtue of the Statute 31 H. 8. 13. or other Statute for 
the Diſſolution of Religious Houſes. 


| The Statute 31 H. 8. is the firſt Act of Parliament that 
erated the King and all Perſons who ſhould have any Ma- 
nors, Lands, Cc. belonging to the Religious Houſes, there- 
by dillolved, ſhould hold and enjoy the ſame freed and 
diſcharged from the Payment of Tithes in as full and am- 


fle Manner, as the Abbots, &c. had the ſame at the Time of 
tle Diſſolution. 7 


Now it is well known, that none of theſe Religious Perſons 
could be exempted from the Payment of Tithes but by his 
Order, the Pope's Bull, Compoſition real, Preſcription or 
Unity of Poſſeſſion; and every Patentee of the Crown, that 
every Lay Impropriator, muſt alledge a Title to the Tithes 
be demands, by Grant from the Crown of ſome Rectory, Vi- 
arage or other Tithes, which were Part of the Paſſeſſions of 
lome Religious Houſes which came to the Crown by that or 
her Statutes z and therefore, as Lord Hobars ſays in Sade 
ad Drake's Caſe f 296. a Temporal Perſon ſuccerding 2 
ritual Perſon in Diſcharge, (and it is the {ame in the Per- 
tion of Tithes) it is to be reckoned in a Spiritual Perſon, and 
| ; f not 
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not in a Temporal ; and conſequently a Man, who could 
not preſcribe againſt an Eccleſiaſtical Perſon, cannot any more 
preſcribe againſt the Patentee who derives his Title from and 
under him, and is in the Nature of his Repreſentative, 


As to Authorities in the Caſe, it is agreed there has ng 
been any Determination againſt the Plaintiffs ; the Caſe ( 
Benſon and Oliver was rather in Favour of the Plaintiff; forthe 
the Court was divided upon the Circumſtances of that Cue 
about making a Decree, or leaving him to Law, the Plaintif 
brought his Action on the Statute 2 & 3 Ed. 6. 13. which 
was tried before the Chief Juſtice Raymond, and recovered 
and the other two Caſes mentioned, Meadly and Tomlins, bac. 
7 N. z. and Talbot and Salmon 1736, ſeem Authorities for 


the Plaintiff, for there the Leſſee of the Dean and Canon 


of Windſor, and Leſſee of the Biſhop of Coventry and Lit. 
field (though Laymen) had Decrees for their Tithes, altho 
a conſtant Nonpayment was inſiſted on; and what Difference 
can there be in the Reaſon of the Thing between a Lay 
Leſſee and a Lay Impropriator, if the Preſcription is al. 
lowable only, becauſe he is a Layman, and not an Eccleſiſt 
cal Perſon ? | 


There ant two Caſes, of which my Brother Parker hath gi- 
ven himſelf the Trouble to get Copies, they may be fit tobe 
conſidered on this Queſtion. | 


The firſt is the Caſe of Medly and Talmy, Paſch. 7 N.; 
wherein the Plaintiff, as Leſſee of the Rectory of Leominſi 
in. Com Suſſex, exhibited his Bill againſt the Defendant for 
Tithes of Corn and Grain growing on his Lands in the {ail 
Pariſh, and ſuggeſting, the Defendant pretending his Land 
were exempted from the Payment of Tithes, refuſed to di 
cover how they were ſo diſcharged. The Defendant by Arr 
{wer inſiſts, That his Father in the Year 165 2 purchaſed the 
Lands in Defendant's Occupation of one William Cooper af 
Maidſtone in Kent, which in the Purchaſe Deeds were men- 
tioned to be free from the Payment of Tithes, and conveyed 
ſuch, but the antient Deeds are loſt or miſlaid, ſo that he 


cannot ſet forth by what Ways or Means they are _ 
1 
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The Cauſe coming to be heard before Ch. Baron Ward and 
Lin. Powis then Baron, on reading the Purchaſe Deed 
1652, and great Debate, the Court thought not fit to de- 
dee for the Plaintiff without a Trial, and propoſed an Action 


T (ould be brought on Statute 2 Ed. 6, which the Plaintiff de- 


dining, the Bill was diſmiſt by Conſent without Caſts, 


It is probable the Defendant had a legal Exemption, which 
che Plaintiff was conſcious of, but thought to take Advan- 
age of the Loſs of the Defendant's Deeds, whereby he was 
dlabled to make it out; but the Court not favouring his 
Deſign, choſe to diſmiſs his Bill without Cofts. | 


The ſecond Caſe Brother Parker hath copied out, was 
The Mayor, Aldermen and Burgeſſes of Warwick againſt Lucas, 
Tris. 9 Anne, and heard 5 Fuly 1710. The Plaintifls ſued. as 
Impropriators of the Rectory of St. Mary in Warwick for 
the Tithes of two Cloſes called the Upper Fryers ;_ the Defen- 
lnt admitted the Plaintifls intitled to all ReCtorial Tithes in 
the Pariſh except thoſe two Cloſes, which he inſiſts were the 
Ste of the Manſion-Houſe of the late diſſolved Friers 
Preachers in the Town of Warwick, which came to the 
Crown by the Diſſolution of the {aid Houſe, and were freed 
from the Payment of Tithes by Virtue of ſome Preſcription, 
Bull, Order or other lawful Means, and had ever ſince been 
bell free from Payment of Tithes to the Rector or Vicar 3 
nd that the Monaſtry being a Spiritual Corporation were ca- 
able of being diſcharged by Preſcription. And upon Debate 
the Bill was diſmiſt by the Court with the Plaintiffs Con- 
ent, with moderate Coſts. TE 


In theſe two Caſes it does not indeed appear directly, whe- 
ther the Defendants could make out a legal Diſcharge or 
not ; it was probable they could, and the Plaintiffs thought 
t ſo probable that they cared not to try that Point, but con- 


hewing the Opinion of the Court, that a bare Preſcription 
would be ſet up againſt a Lay Impropriator any more than 


8D Ec- 


{ented the Bills ſhould be diſmiſſed ; but they are far from 


a Eccleſiaſtical Perſon; for if ſo, the Bills ought to hare 
been diſmiſt with Coſts without more ado. But as where an 
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_ Ela. 216. 


| Where any Man 


Eccleſiaſtical Perſon ſues, if the Defendant has a probell. 
Ground of Diſcharge, it is not proper to decree againſt i 
without putting it in a Way of Examination, which the 
Court ſeemed willing to do in theſe Caſes ; but the reſpedire 


Plaintiffs doubtful of the Iſſue, choſe rather the Bills ſhould 
be diſmiſt. 


But for the clearer Illuſtration of this Point, it may not 
be improper to conſider in what Caſes a Defendant may he 
diſcharged by Preſcription, and in what not. 


Lands which came to the 
Crown by the Diſſolution of Religious Houſes by Virtue af 
the Statute 31 H. 8. 13. or Statute 32 H. 8. 24. it B; 
manifeſt he may infiſt on a Diſcharge by -Preſcription 


for ſince the Religious Houſes diffolved by thoſe Statutes 
(being Eccleſiaſtical Bodies) were capable of a Diſcharge hy 


Bull, Order or Preſcription, the Patentees of any Part af 
the Poſſeſſions belonging to any of thoſe Houſes; © are 
enabled by a ſpecial Clauſe in the Acts to enjoy the fame 
acquitted and diſcharged of the Payment of Tithes, in a 
full and ample Manner as the Eccleſiaſtical Perſons enjoyed 
them at the Time of ſuch Diſſolution, G. 


And by the Statute 2 Ed. 6. 13. no Perſon ſhall be com- 
pelled to pay Tithes for any Lands, Oc. which by the Laws 
and Statutes of the Realm, or by any Privilege or Preſcription 
are not chargeable with the Payment of them. 


Secondly, A Spiritual Perſon, or the King who is ef 
Sacra, being capable of Tithes in Pernancy, is capable af 
Preſcribing to be diſcharged of the Payment of Tithes. 


That a Spiritual or Eccleſiaſtical Perſon may ſo preſcribe 
is Reſolved in Biſhop of Wincheſter's Caſe, 2 Co. 44. Cro. Bl 
511. So it is in Richard Biſhop of Lincoln's Cafe, Cv 
1 Rol. 264. Mo. 435, 618. Telv. 2. (6 
Eliz, 785. Jon. 368. | | | 
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That the King may likewiſe preſcribe in a Non decimand 
pers 22 Af. 25. 10 . J. 18. Mo. 48 3. Si. 137. 
1. 387. Het. 60. and in many other Books. : 


But I know not that it has been allowed in any other 
Caſes, 


It was inſiſted on in the Caſe of Sidowne and Holmes, Gro 
(9, 422. Jon. 368. 1 Rol. Ab. 654. 


Plaintiff in Prohibition ſurmiſed that the Prior of Briſtol 
vas ſeiſed in Fee of Lands in his Poſſeſſion, and he and his 
predeceſſors Time out of Mind, till the Diſſolution of the 
Priory by Statute 27 H. 8. held them diſcharged of the Pay- 
ment of Tithes, and by Patent the Lands came to Edward 
Batel, and to the Plaintiff as his Leſſee ; and it was inſiſted, 
that the Prior being capable of Tithes and of being diſcharged 
by Preſcription, the Plaintiff ought to have the Benefit of the | 
Diſcharge ; but by three Judges it was reſolved, That the 
Prior being capable of a Diſcharge by Privilege as well as 
Grant or Compoſition, it ſhall not be intended to be a Diſ- 
charge by Compoſition, but rather by Privilege, which was 
the general Courſe of Exemption, which Privilege was gone 
ty the Diſſolution, and conſequently the Plaintiff ought to 
py Tithes 3 and a Conſultation was awarded. 


And Rolls ſaid it had been fo reſolved - Car. in the Ex- 
chequer, and in another Caſe 11 Car. by the ſame three 


Judges, 


The like Reſolution was in the Caſe of Wright ver. Gerard, 
Hob, 306, Jon. 2. where the Plaintiff inſiſted upon a Diſ- 
charge by Unity of Poſſeſſion of a Farm called Domnhall 


ad of the Rectory Impropriate of the ſame Pariſh, both 
Which came to the Crown by Statute 27 H. 8. and the 
Plaintiff claimed the Farm, as the Impropriator did the Rec- 
tory, by Grant from the Crown ; but a Conſultation was 
granted. | | 72 
The 
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 'The like Reſolution was in the Caſe of Bowles and 4jin, N . 


1 Lev. 18 5. 1 Sid. 320. 2 Keb. 28, 60, 472. where Debs grant 
was brought on the Statute 2 Ed. 6. 1 3. againſt the Leſſee of il c 
All-Souls College, who inſiſted, that the Prior of Abingdon and * 
his Predeceſſors held the Lands Time of out of Mind, or gif. a 
charged of Tithes till their Alienation to the College of A. Wl 
Souls; but it was unanimouſly agreed by the whole Cour, iN le 
that the College being a Temporal Corporation could not — 
preſcribe in a Non decimando. And it was ſaid in that Caſe, « 
that this Point had been reſolved in the Caſe of Sidown aud vithe 
Holmes held for good Law in all the Courts of Weſtminſter, om 
Theſe are ſo many Determinations in the Matter in Que: Will ae 
ſtion, and much 2 than the preſent Caſe; andi it 92 oy 
pears, that no Difference was made between a Lay Imp 115 
priator and a Spiritual Perſon; for the Ground and Reaſon mY 
why ſuch Preſcription is not good, is not in Reſpect of the ads 
Perſon againſt whom the Preſcription is alledged, but in Re ur 
ſpect of the Perſon preſcribing; becauſe a Layman is not c. ” | 
pable ſo to preſcribe, though an Eccleſiaſtical Perſon may, 
| | : 
And this is confirmed by all thoſe Caſes where a Modu is . 
inſiſted on for the Diſcharge of the Tithe of Hay, Com, * N 
Te. becauſe it is ſpent for the Fodder of their Cattle, the oy 
Maintenance of their Family, Oc. which was always dila- dp 
lowed, becauſe it amounts to a Preſcription in a Non deti- — 
mando. Mo. 68 3. And ſuch Modus was diſallowed for the * | 
ſame Reaſon, as well where Sir H. Waller a Lay Impropriator 1 | 
libelled for the Tithes, as where the Parſon of the Pariſh I 
ſued for them ; and after Argument at Bar a Conſultation oo 
was granted, becauſe none can preſcribe in a Non decimands rang 
2 Cro. 47. And many Caſes might be cited to the fame ko 
7 | that a 
80 where the King preſcribes to be diſcharged of _ _ 
ment of Tithes (as he may) his Patentee being a Lay Peri — 


cannot do ſoz as was retolved 11 Car. where in a mow 
tion the Plaintiff declared, that King Ed. 6. was ſeiſed in "he 


of the Foreſt of Sævanach in Com' Wilts, and twenty mo oy 
2 ) 


— 
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Wood, Parcel of the ſame Foreſt, and held the ſame Time 
ut of Mind diſcharged of the Payment of Tithes, and 

ted them to the Duke of Somerſet, and by meſne Con- 
reyances the twenty Acres of Wood came to the Plaintiff, 
«hom the Defendant ſued for Tithes. The Defendant 

aded, the twenty Acres were not Parcel of the Foreſt, and 
by Verdict found they were. But it was reſolved, the A- 
lence of the King could not have Advantage of this Preſcrip- 
ton in a Non decimando; for a real Compoſition or other 
Conſideration for ſuch Diſcharge ſhall not be intended, 
without ſhewing it ſpecially, and then the Grantee of the 
Crown cannot be diſcharged. 1 Rol. Ab. 65 5. Jon. 387. 
gik 137. And in Caſe the Grantee of the King cannot 
reſcribe in a Non decimando, although he claims under the 
Crown, which was exempt by Preſcription from the Pay- 
ment of Tithes, it may be juſtly inferred, that he cannot 
l fo in any other Cate ; and that the Law will not allow 
y Perſon to preſcribe in that Manner, unleſs it be a Perſon 
Eclefialtical or Sacred, as the King is, who was enabled to 
hold Tithes in Pernancy, or unleſs he be within the Exemp- 
tion created by the Statute 3 1 H. 8. or 32 H. 8. 


By the Words of. the Anſwer it looks as if ſome Streſs 
vas laid upon the Pariſh being exempt in this Caſe; for the 
Anſwer ſays, that no ſmall Tithes, or any Satisfaction or 
Compolition for the ſame, were ever paid by or demanded 
from the Defendant, or any under whom he claims, or from 
wy other Owners or Occupiers of Lands within the Town of 
Bury St. Edmund; but the Counſel for the Defendant did not 
nült upon this, nor indeed could they with any Colour do 
ſo; for beſides, that it appears by the Depoſitions in the 
Caule, that ſmall Tithes had been paid by ſeveral Inhabitants 
there, it was reſolved in the Caſe of Hicks and Woodſon, T. 6 


that a Cuſtom to be exempt from the Payment of Tithes 
wuld not be alledged in an Hundred, much leſs in a Pariſh ; 


but it muſt be in a County or in Pais, ſuch as the Wild of 


len; and there only for Things not due of common Right, 
8 for Wood, c. And therefore Cuſtom alledged in the Hun- 
ited of Hanzſpil to be free from Tithes for the Agiſtment of 

Th - Barren 


Carth. 392. Salk. 655. Skin. 560. 


_— 
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Barren Cattle, was after a Verdict for the Plaintiff, whin 
found the Cuſtom, held to be a void Cuftom, and à Cy. 
ſultation was awarded, which was a farther Authority in 
Confirmation of the general Maxim of Law, that a Layman 
cannot preſcribe in a Now decimando. 


Thirdly, Another Reaſon may be given for the diſallowing 
the Defence {et up for the Defendant in the preſent Cafe, in 
that the Defendant does not alledge any particular Ground 
of Diſcharge, but only ſaith, That no {mall Tithes were ever 
paid or demanded for his Lands; and therefore after ſuch 
Length of Time, and ſo long Enjoyment of Lands free 
from Payment of Tithes, a legal Diſcharge muſt be preſumed, 
and it muſt neceſſarily be intended the ſmall Tithes were 
aliened or releaſed to the Owners of the Land by the Perſons 
intitled to the Inheritance, tho' the Conveyance or Releaſe or 
other legal Diſcharge be loſt or deſtroyed. 


I agree, that in Courts of Equity the ſame Formality i 
not required as in Pleadings at Law, but the Subſtance of the 
Matter alledged for the Exemption of the Defendant ought to 
be ſhewn with ſo much Certainty at leaft, as the Court may 
ſee what is inſiſted on, and direct the ſame to be tried or 
examined. In Caſe a Preſcription is relied upon, the Defen- 
dant ought to alledge the Preſcrption in ſuch a Manner 
as that it may be tried. In this Caſe the Defendant does 
not ſo much as ſay, he is excuſed by Preſcription, he {ays 
indeed no {mall Tithes were ever paid or demanded, which 
may be Evidence of a Preſcription ; but in all Cafes where 
a Preſcriptive Right is inſiſted on, that is the Matter which 
muſt be tried; and can the Court direct a Trial of what is 
not alledged, or where that only is alledged, that may te 
ſome Proof of it, or whence it may be inferred? Much le, 
whether any legal Diſcharge generally, or whether any Con- 
veyance, Releale or other legal Diſcharge ; an Iſſue mult be 


upon a ſingle Point, not a Matter complicated, confuſed or 


multifarious. Co. Lit. 303. 


In the Caſe of Priddle and Napper, 11 Co. 9. where the 
Defendant in Prohibition traverſed the Preſcription alledged, 


4 in- 


— 
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"ſtead of the Unity of Poſſeſſion, which was the Ground 
(f any) the Plaintiff had to excuſe himſelf from the Pay- 
went of Tithes, it was held to be ill; for he ought to have 
raverſed the Unity, ratione, Cc. as he was diſcharged, 
nd conſequently his Plea was inſufficient. a 


In Slade and Dick's Cafe, Hob. 294. it is ſaid, That the 
Diſcharge of Tithes being againſt Common Right, he muſt 
nad it with its Ground and Reaſon ſpecially ; it is true a 
Prin Perſon being capable of a Diſcharge by Preſcription, 
nicht alledge the Preſcription generally, without aſſigning 
aj Reaſon for ſuch Diſcharge ; but here is no Preſcription 
lreAly inſiſted on, which could be ſent to a Trial. © 


Many Caſes might be cited to ſhew the Impropriety of 
ch Pleadings, but it is leſs needful, ſince the Matter, if 
it had been more properly inſiſted on, had been inſufficient. 


The ſecond Queſtion, Whether by any Thing elſe appear- 
ng in the Caſe, the Defendant may excuſe himſelf from the 
pyment of Tithes; for it was urged, that there being an Unity 
i Poſſeſſion in the Abbot who had the Rectory and Eldo 
fam in Fee, and conſequently the Defendant ought not 
to be charged for the {mall Tithes of 184 Acres, Part of that 
fam; but how. does this Unity of Poſſeſſion appear? All 
the Proof offered for it, is, that the Plaintiff makes Title 
to the Rectory and Vicarage of St. Mary, and of all Tithes 
radial, Mixt and Minute, Monaſterio de Bury St. Edmund 
mper ſpetan'.; that by a Roll out of the Augmentation 
Oftice, it is ſajd that 4 Nov. 31 H. 8. the Abbot and Convent 
cf Bury ſurrendered to the King the Monaſtery and Church 


af Bury, and all Manors, Meſſuages, Lands, Tithes, Rec- 
tories, Vicarages, Oc. belonging to the {aid Monaſtery. That 
10 July 37 H. 8. the Duke of Norfokk accounted to the 
Crown for the Manor of Old Haw, Hoe and Ruſtham, Part of 
te Poſſeſſions of the Monaſtery of Bury St. Edmund, reſigned 
o the King, and by him granted to the Duke of Norfolk, and 
nalued at 21 I. 17 8. 4 d. per Ann. 


Now 


ſtant Continuance in the ſame Body, elſe it is of no Force. 
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Now it does not appear that Eldo Farm was Part of the 
Manor of Old Haw, nor is it ſo much as averred by the hes 
ſwer; there is nothing to induce a Probability of it, but an 
Imagination that Eldo may be a Corruption of 0% Har 
which is a Thing meerly imaginary and deftitute of al 
Proof; but admitting it really was, not only that ought to 
have been expreſly alledged in the Anſwer, but it ought like. 
wiſe to have been ſhewn that the Abbot and Convent had 
been ſeiſed of the Rectory and Lands fimul & ſemel Time 
out of Mind, and continued ſo ſeiſed till the Time of the 
Diſſolution ; for according to Priddle and Napper's Caſe 
11 Co. 14. b. every Unity that amounts to a Diſcharge from 
the Payment of Tithes, by Virtue of the Statute 31 H.. 
ought to have four Qualities. It ought to be rightful, and 
not commence by Wrong. 2. It ought to be equal, that 
is, the Abbot and Convent ought to be ſeiſed of the Ne- 
tory and Land both in Fee. 3. It ought to be perpetual 
having Continuance Time out of Mind. 4. It ought to be 
conſtantly free from Payment ; for if the 'Tenants for Years 
or Will under the Abbot and Convent ever uſed to pay 
Tithes, the Unity will not avail. 


And Lord Hobart adds a fifth Quality; it muſt have con- 
Wright and Gerrard, Hob. 310, 311. 


And the ſame Qualifications have been agreed and con. 
firmed by many ſubſequent Reſolutions and Authorities, 


Now if the Defendant had by his Anſwer inſiſted, that 
there had been ſuch an Unity of Poſſeſſion in the Abbot 
and Convent of the Rectory or Vicarage of St. Mary and 
of Eldo Farm, the Plaintiff might have been able to prove 
that Eldo and Old Haw were not the ſame Eſtate 3 that Ela 
Farm was never in the Abbey and Convent; nor does the Le- 
ſendant inſiſt or make out, that he derives his Title to that 
Farm under the Duke of Norfolk ; that the Rectory was ap 
propriate within Time of Memory; that the Leſſees paid 
Tithes, or that the Eſtate was in Leaſe at the Time of = 

z ö 


— 
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niſolution 3 in which Cafes theſe Lands would not be dif 
charged by the Statute. Vide Cro. Flix. 584. Mo. 528. 

; Bul, 65, 56. Fon. 412. And for theſe Reaſons the 
Court decreed the Defendant to account for the ſeveral Mat- 
ters prayed by the Bill. | 


ner & Ux' verſus Meredith & al. In cdi 
Scacc. 


* — Term Geo. 2. Complainants exhibited Proteſtant 
their Bill, ſetting forth that Giles Meredith died ſeiſed of az ben 
certain Lands above 100 J. per Ann. in (um Monmouth, leav- Court of E- 
ns Iſſue only one Son Giles Meredith, and three Daughters, 
lutherine, Cicely, and Mary ſince married to William Watkins, 
who are the Defendants ; and the Plaintiff having married 

the only Siſter, and who on Failure of Iſſue of the 


fad Giles Meredith the Father, is his Heir at Law; that Giles 


the Son entered and died ſeiſed Oct. 1736 ; that his Siſters 
lulerine, Cicely and Mary were educated in the Popiſh Re- 
lion, whereby the Plaintiff Mary, their Aunt, being the next 
Proteſtant Kin, is intitled to enjoy the Rents and Profits of 
the Eſtate by Virtue of the Statute, until the Defendants 
ute the Oaths and conform. 


That the Plaintiffs hereon brought an Ejectment in C. B. 
n Hill, Term laſt; but Roberts another Defendant cauſed 
limſelf to be added a Defendant in the ſaid Eftate, and 
uliſted on a Mortgage of the (aid Eſtate, made to him by 
the _w Defendants for a Term of Years for Security of 
400 | 


Therefore the Bill prays a Diſcovery whether Giles Mere- 
lub, the Father and Son, did not die ſeiſed, and when; that 
lulerts may diſcover whether Catherine, Cicely and Mary were 
bot educated in the Popiſh Religion, and now profels it; and 
rhether not of the Age of 18 Years and ſix Months at the 
beath of Giles the Son, or of what Age; and whether they 
lare not refuſed or declined the ſaid Oaths, and are thereby 

8 F in 
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incapacitated to hold the ſaid Eſtate; whether Plaintiff Mary is 
not next Proteſtant Kin, and what Incumbrance he bag 
and that Plaiptiffs may redeem, c. But at the Beginning 
of the Prayer it aſks, that all the Confederates may anſus 
the Premiſſes (which comprehends all repeated in the Pray- 


ing paſt) as fully as if repeated and interrogated. 


Catherine and Cicely the two unmarried Defendants, 3s to 
ſuch Part of the Bill as prays to be let into the Poſſeſſion of 
two Thirds of the Eſtate, or that Plaintiffs may redeem, or 
ſeek other Relief, demur. As to ſuch Part as prays theſe 
Defendants ſhould diſcover whether the {aid Defendants” were 
educated in the Popiſh Religion, or now profeſs the ſame, 
or at Death of Giles Meredith the Son, were 18 Years of Ave 
and fix Months, or of what Age, or whether they have fe- 
fuſed or declined the Oaths in Statute 11 & 12 N. 3. and 
thereby incurred the Incapacities of that Act, and whether 
Plaintiff Mary is not their next of Kin, they plead the Sta. 
tute 11 U 12 V. 3. and as to the reſt of the Bill they an- 


{wer. 


The Defendants Watkins and his Wife put in the like De- 


murrer and Plea. 


It was inſiſted on by Mr. Wilbraham and Mr. Murrey for 
the Defendants, that the Demurrer and Pleas of all the 
Defendants were good, and ought to be allowed. 


Firſt, As to the Demurrer by Catherine and Cicely Meri- 
dith, the unmarried Siſters of Giles Meredith the Son, it was 
urged, that this was a Caſe wherein Equity would not 
interpoſe ; that by the Statute 11 & 12 V. 3, 4. in Caſe 


| a Perſon educated in the Popiſh Religion do not take the 


Oaths and ſubſcribe the Declaration mentioned in the Ad, 
he is diſabled to inherit or take any Lands; and the next 
Proteſtant of Kin may hold and enjoy them, without Ac- 
count for the Profits, till he does take the Oaths and ſubſcribe 
ſuch Declaration; ſo that a ſevere Penalty is put upon the 
Party, the Forfeiture of all his Lands; and it is not uſu- 


al for a Court of Equity to aid a Penal Law, or im 


1 force 
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farce it, or carry it further than the Law will carry it; if 
the Plaintiffs have Right to the Land, they may recover it 
+ Law, but if they have no Title at Law, this Court will 
pot give them one; it is more properly the Buſineſs of a 
Court of Equity to relieve againſt a Penalty than to aſſiſt 


the Recovery of it, 


Secondly, The Bill prays that the Plaintifs' may redeem 


the Mortgage, but they are not intitled to Redemption; none 
an redeem but the Mortgagor himſelf, his Heir or Aſſignee, 
or fome Incumbrancer that has a Lien upon the Eſtate. A Man 
makes a Bond to B. for Money lent, and dies, and his Heir 

the Equity of Redemption, B. cannot redeem till he has obtains 
d Judgment upon the Bond againſt the Heir. Eq." Abr. 31 5. 


Thirdly, None can redeem but he that has a Right to the 
Eſtate in the Land; but the Plaintiff has not the Eftate in 
the Land, that ftill remains in the Defendants; all that the 
Piotiff can pretend to, is a Perception of the Profits 
during the Incapacity, which is a meer Chattel Intereſt, 
which gives no Right to the Land itſelf ; and indeed the 
Defendants have the Right of Redemption in them. In 
the Caſe of Lomax and Bird, 1 Vern. 182. where the Heir 
general of the Mortgagor preferred a Bill to redeem, the De- 
kendant in his Anſwer ſet forth a Deed of Intail, where- 
ly the Eſtate was intailed to another; the Plaintiff offered to 
redeem at his Peril, but the Court would not permit it, un- 
ls he ſhould ſhew the Intail was dock d. 


Fourthly, It would introduce great Inconveniencies if the 
Plaintiff ſhould be allowed to redeem, for the Eſtate would 
become irredeemable; for the Plaintiff ſtanding in the Place 
of the Mortgagor, if he be capable to redeem, and having 
the Mortgage aſſigned to him, the ſame Perſon would be both 
Mortgagor and Mortgagee, and he could not redeem himſelf. 


Belides, the Proteftant Kin would be anſwerable for Waſte, 
but as Mortgagee he could not be ſued for Waſte; and who 


tall pay the Intereft ? Shall the Plaintiffs have the Rents 


ad Profits, and let the Intereſt run in Arrear ? 
As 


— 
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As to the Plea it was inſiſted, that the Defendants were 
not obliged to diſcover what might ſubject them to a Penalty; 
for when a Bill prays a Diſcovery of what might be "ig 
gerous to the Party diſcovering, he may take either Method 
to demur or to plead to that Part of the Bill; in this Cale 
the Defendants have pleaded the Statute 11 & 12 N. z. 4. to 
ſhew nothing is denied to be anſwered by the Defendant, 
but what would endanger their incurring the Penalties in. 
flicted by that Act. 


In Caſe a Bill be for Diſcovery, if Defendant has { 
forth his great 'Tithes purſuant to the Statute 2 & 3 EA 6, 
13. which ſubjects him to the Forfeiture of the treble Va- 
lue, in Caſe he hath not done ſo, the Defendant is not obliged 
to anſwer, unleſs the Plaintiff waives the Penalty, and agrees 
to accept the ſingle Value only. Hard. 137, 138. 


And there in the Caſe of The Attorney General ver. Mic, 
where a Bill was to diſcover whether the Defendant did 
not conceal the Cuſtoms and Exciſe upon 260 Casks of Cur. 
rans imported, and had endeavoured to corrupt the Cuſtom- 
Houſe Officers by promiſing 40 l. Reward to conceal it, on 
Demurrer by the Defendant the Court inclined to think he 
ſhould not be compelled to make a Diſcovery, unleſs the At- 
torney General waived the Proceeding for all Forfeitures, 
Hard. 201. | 


On a Bill to diſcover what Waſte he had done, Demur- 
rer to it was allowed. 11 Car. Attorney General ver. Vincen. 


So on Bill to diſcover Marriage, where a Deviſe was to 
the Defendant durante viduitate, which by her Marriage would 
be loſt, the Defendant demurred, and the Demurrer was ab 
lowed. Monins and Monins, 2 Cha. R. 68. 


In many Caſes, Acts of Parliament have by particular 
Clauſes provided, That the Defendants might be put to 
make Diſcovery of Matters in which they are concerned, upon 


their Oaths, which ſeems to admit they would not other- 
I ways 


ways 


* * o — 
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gays be liable to make ſuch Diſcovery ; for if they had, there 


ul been no need of ſuch Proviſion ; as by Statute 12 Anne | 


1. $. J. it is enacted, that on a Quare Impedit brought by 
he Univerſity for Benefice of any Popiſh Recuſant, the Court 
may examine Patron or Cle · conteſting the Right of Pre- 
Catment in open Court, or by Commiſſion or Affidavit, in 
Order to diſcover any ſecret Truſt, Fraud or Practice relating 
o ſuch Preſentation. | 


$ by Stat. 1 Geo. 55. §. 1. which obliges Papiſts to re- 
riter their Eſtates, it is enacted, That Perſons ſuing for Pe- 
wlry may by Bill in Chancery demand a Diſcovery, . to 
which no Plea or Demurrer ſhall be allowed. , 


And Trin. 1637 at Sittings in Chancery after Term, Int. 
init and Read, it was determined by Lord Hardwick Chan- 
llor, That the Defendant was not obliged to diſcover by 
inſwer, whether he be a Papiſt, or not; in that Caſe, on 
Marriage of Mrs. Pain with Mr. Smith, a Settlement was made 
to the Uſe of Husband and Wife for. their Lives, and after 
to the firſt and other Sons of that Marriage in Tail; Remain- 
der to Mrs. Pain in Fee, who deviſed it to the Defendant ; 
nd the Bill was to diſcover if the Deviſor was not a Papiſt, 
n which Caſe the Deviſe would be void; and on Plea to this 
Bill, Lord Chancellor held, that Defendant was not obliged to 
awer; which is an Authority in. Point; for that was ra- 
ther ſtronger, it being inſiſted the Defendant was not requi- 
red to anſwer with reſpect to himſelf, but only in reſpect to 
the Perſon; under whom he claimed; but it was inſiſted it 
vs 2 Penal Law, and the Anſwer would ſubject the Party 
to the Penalty, - "Hb | 


As to the Caſe, with reſpect to Jones againſt Watkins- and 
is Wife, there is more Ground for the Allowance of the 
Vemurrer as well as the Plea, the Plea ſtands upon the ſame 
Foot with the former; but as to the Demurrer, beſides what 
Vs alledged for the Su 
nliſted, that here was no Colour for the Bill againſt Watkins 


10 demand the Poſſeſſion, or the Rents and Profits of that Share 
SANE, 8 G or 


ad his Wife, ſince here was no Title made for the Plaintiff 


rt of the former Demurrer, it was 


- 
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them; and the next of Kin, within the Meaning 


or Property of this Eſtate that belonged to the Wife of yl 
liam Watkins, who is not alledged to be educated in, vg 
feſs the Popiſh Religion, and conſequently muſt be interg. 
ed to be a Proteſtant. | 


And if the ſaid William Watkins be a Proteſtant, then the 
Queſtion will be, Whether if a Papiſt ſeiſed of an Eſtate 
in Fee of Lands and Tenements marry a Proteſtant, thy 
next of Kin to the Wife can take the Poſſeſſion of the F. 
ſtate out of the Hands of the Proteſtant Husband ; for by 
the Statute 11 @ 12 W, 3. the Papiſt is diſabled in reſped 
of himſelf only; but when a Papiſt marries, the Husband 
becomes ſeiſed in Right of his Wife, and conſequently the 
Eſtate is veſted wholly in him, and he has done nothing to 
forfeit it; beſides, the Husband may be ſaid to be next 0 
Kin to his Wife, there is an Alliance and Affinity betwixe 
of this Lay, 
is not the next of Blood or the next in Courſe of Deſcent, 
and therefore the Father may take before the Uncle, and 
the Brother of the half Blood before the Siſter of the whole, 


Beſides, the Intention of the Act to prevent the Growth 
of Popery, is as well anſwered by the Papiſt marrying a 
Proteſtant, as by ſelling the Eſtate to a Proteſtant, for 
ſuch Marriage may be a Means of bringing over the Family 
to the Proteſtant Religion. 


In Anſwer, it was urged by Mr. B and Mr. Bootl, 
that if the Demurrer in this Caſe was allowed, the AC of 
Parliament would be eluded, for every Papiſt weuld mortgage 
bis Eſtate, and the Proteftant Kin would be defeated with 


out Remedy. 
ed, and ſurely 


The Demurrer is to the whole Relief pray 
the' next of Kin may redeem; he is a Kind of Purchaſer 
under the Act, and ſtands in the Place of the Heir; and tho 
it is {aid to be a Penal Law, yet the Bill is not to obtain a 
Penalty, but to be relieved againſt a Fraud in fetting up 
this Mortgage. "Mod. Ca. in Law and Equity 146. Winter and 
OM FFF Birming 
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rmingham, Bill by next Proteſtant Kin to account far the 
rents and Profits was allowed. | 1 


As to the Plea, that is ill; for the Bill does not pray they 
hould diſcover, and whether Papiſts or not, but that the o- 
her Defendant Roberts ſhould do ſo; belides it goes to the 
Diſcovery which ſurely they may be ask d. 


As to the Demurrer by Watkins and his Wife, her Diſabili- 
xy is not removed by her Marriage, nor is the Husband ſole 
filed ; the Pleading is, the Husband and Wife are ſeiſed in 
Right of the Wife; beſides the Demurrer confeſſes all al- 
edped by the Bill, and goes to the whole Relief, which is not 
nroper to be determined on a Demurrer. n 


This Matter ariſing upon a new Law, the Court took 
Time to conſider it, and in Mich. Term, Sat. - Nov. now 
Baron Thompſon being dead, the other three Barons agreed in 
pinion, That the Demurrer by the Defendant Meredith ought 
to be over-ruled ; and at the Deſire of the others, I deliver 
the Opinion of the Court to this Effet. | 


That the Demurrer is bad, as to ſuch Part of the Bill as 
ſeeks to be let into Poſſeſſion of two Thirds of the Eſtate in 
the Bill, to be permitted to have and enjoy, and be quieted 
n the Poſſeſſion thereof by the Injunction of the Court, 
or ſeeks to redeem the Mortgage mentioned, or any other Re- 
lel. Now it is plain, and agreed by the Counſel for De- 
{ndants, that the Demurrer being intire, if it be faulty in 
wy Part, it ought to be over- ruled. U | 


It is ſo at Law; if the Defendant demur to the whole 
Declaration, or the Plaintiff to an Avowry in Replication for 
Rent, of which Part appears not yet due, the Plaintiff or 
Arowant ſhall have Judgment to recover for ſuch Part as is 
vel demanded, or appears to be due. 1 Sand. 286. Reſolved 
2 Sand. 319» 380. 1 Ko 55 £1 


It is the ſame in Equity, and the Reaſon is obvious; for 
he Demurrer is a Stop to the Plaintiff's Demand of every 
| Thing 
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Thing to which it extends; but it would be unreaſonable to 
refuſe the Aid he is in Conſcience intitled to, becauſe he a, 
ſomething more. | 


Perhaps it is improper for the Plaintiff to pray the Cour 
ſhould let him into the Poſſeſſion of the Eftate, for that he 
mult recover at Law; but there are other Things wherein 
the Plaintiffs may be proper to ask the Aſſiſtance of th, 
Court. The Bill ſuggeſts that the Plaintiffs have brought an 


Ejectment; but the Defendants, by making a Mortgage to 
Roberts and making him a Defendant, render it impoſſible 


rex to recover at Law ; and pray it may be ſet alide, or 
if made bond fide, that on Payment of what is due they muy 
be admitted to redeem. | 12 


In reſpect to which the Court may probably give Relief 
but the Demurrer is againſt all Relief. 1 


But it is objected, that in Caſe the Plaintiffs as the next 
Proteſtant. Kin may have the Rents and Profits by Virtue of 
the Statute 11 @ 12 WW. 3. yet they have only the bare Per- 
ception of the Profits, and no Eſtate in them, for the legal 
Eſtate remains in the Popiſh Heir, who may fell, deviſe or 
tranſmit it to his Poſterity, and conſequently the Proteſtant 
Kin can have no Title to redeem. | 


It is true, the Words of the Statute being, That every ſuch 
Perſon educated in the Popiſh Religion or profeſſing it, ſhall 
in reſpect of himſelf only, and not in reſpect of his Heirs or 
Poſterity be diſabled to take, c. the Seiſin of the Eſtate ha 
been conſtrued to remain till in him; for otherwiſe it would 
be difficult to ſay how his Heir could have the Eſtate con- 
ſiſtently with the known Rules of Law. So it was held in 
Tredway's Cale Hob. 7 3. Ley 59. upon the Statute 1 J. 1. 
which is penned in the ſame Manner; and therefore Papi 
Tenant in Tail may make a Tenant to the Præcipe, and {ul 
fer a common Recovery; as was reſolved, Thornby and Ha- 
wood, 12 Anne, and in Lord Derwentwater's Cale 6 Gee. 1. 


Sq. he may deviſe the Eſtate to a Proteſtant. Oy l 
I | 


— 
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0 7 1738. Mallom and Bringloe ; Marribod and Dorrel, 


9. 8 Geo. 2. in B. R. 


But yet the next Proteſtant Kin after Entry has an Eſtate 
nd Intereſt, which enables him not only to receive the Rents 
nd Profits, . likewiſe to leaſe the Lands during his Title, 


therwiſe he could jectment; and if he 


not maintain an E 
ws ſuch an Intereft that he may leaſe, ſurely he may like» 


riſe redeem a former Mortgage, as well as Leſſee for ears 


may do ſo. A Copyholder is nor ſeiſed of the Eftate, 'the 
ein of the Freehold remains in the Lord of the Manor; 
yet. 8 a Copy holder may make a Leaſe whereon an Eject- 


nent is maintainable, 2 26. ſo he may n 


ge made of the Copyhold Eſtate. 


Tenant by Stutute-Staple, Statute-Merchant or Bleg gi, has 


ut a Chattel Intereſt quouſque debit leuat fuerit, yer dai Ex- 
eee admitted to —_—_ 


It is ſaid indes, 4 Pegs Kia i is a mere * of the 


hos, and cherefore cannot redeenr;' but why? No Autho- 
try is cited for it. In Chudleigh's Cale, Siva it is faid; 
Air Names uf che Prei N Naas of Ad 'Uſe at 
Common Law ; but none I believe will deny, but Thar Cota 
6 Uſe might exhibit a Bill in to have the Truſt exe- 
e 
er Bro. Conſcience. | 

It was A further, thibiais bb seen db 
ler, — — and this is the general De- 


tion of thoſe: who are inicld to an Equiry of Res 


lemption. 


But it is ſure, there is wo Neat a Man ſhould come 


n for a valuable Conſideration in order to intitle him to Re- 

&mption ; for a Perſon who claims by a voluntary Settle- 

oe. redeem. Kwak Ar. 15 get 
59. 


And ſo it was reſolved 


2 U * 


n 
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as 3 LHA. 

If a Man <= A Fe Onan Fay) 7 fx 
gage, though ſuch Mortgagee may avoid the Conveyance a 
ſraudulent to him, been to ee, nr Ute 
2 ER il 


miete be des wege, conſt l 
or that claims under him; —— 
* he claim by expreſs Aſſignment from him. Tenant in Dover 
or by the Curteſy may redeem, ä 
the Law; and he, wks: hes — or Intereſt given by 

AR of Parliament, has as much Reaſon to have this Bene, 


as he that comes in by the Act of the Party. Every one! 
to an Act of Parliament; and there — atom 


R why the Perſon intitled by Virtue of an Act of Pu. 
lament; ſhould not have equal Advantage in a Court ef E. 
quity with the Aſſignee of the Party. The Aſſignee of Com- 
miſſioners of Bankrupts may redeem as well as the Bank 
hs > Dub. r. e e, 50 


e Gee deten conſis Bd , 
ving an Intereſt in or Lien the Land: He that 


upon 
r porn 
— 


8 1H A 3 a Bond, e 


himſelf and his Heirs, and after his Land, the Ob- 
ligee by Judgment cannot redeem. But if he obtain Jud. 


| A 11 


ment the Heir of the Qbligor, although the Heir had | 
before aſſigned his Equity of the woe diſo 
gaibs a Lien upon the Eltate of the Obligor agunl: WI t 2 P. 
his Conſent, (for ;  redditur in invitum, and) folly Wl vill nc 


by” the Operation and. A of Law, is indiled to-rroleen 
„ TIP Eg. Air. 31. 


Sho dere l 
1 10 — r ag ne — 
to make a Marriage Settlement, and after mortgage his Blits 


to one who had | no Notice of the —— the Wife ſtul 
- K redeem; 


* PRI 2 * _— * * 
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lem; for the Articles for a Purchaſe are conſidered in E- 
quity 48 2 Purchaſe. 2 Vent. 343. 1 Be +, 7 TT f. FR ti 


ooo l. and it being left to the Parſon of the Pariſh to drau- 
the Agreement, who takes a Bond for the Payment of the 
Money, and then the Obligor dies, leaving his Eſtate Free- 
ud and Copyhold in Mortgage; the Wife, having an Equity 
upon the Land by Virtue of the Agreement. on Marriage; 
1 allowed to redeem. Acton and Pierce, 2 Vern. 480// 


But againſt the Plaintiffs having the Liberty of 'Redemp- 
don it was further argued, that a Court of Equity ought” 
ot-to aid or aſſiſt the Execution of a penal Law; and it is 
tin, that it is not in the Power of a Court of Bquitey 
w extend a penal Law beyond what the Law itſelf imports, 
c the Courts of Law will extend it; nor is it proper for a 
Court for to aſſiſt the Recovery of a Penalty or Forfeiture, 
when he may proceed at Law to recover it; therefore there is. 
ro Reaſon to apprehend, that the Court will in this Caſe 
put the Plaintiffs into Poſſeſſion, if the Law will not do it, 
« give them any Advantage beyond what the Law intended 
hem, But if the Defendants by Contrivance ſet up a Mort» 
we, which renders their Proceeding at Law impracticable, 
t may be fit for a Court of Equity ſo far to interpole, as 
to preyent the unfair Meæafures which are deſigned to elude 
the Benefit of the Law. 111 


If a Leſſee, cominit Waſte; rhe Court will not oblige-him 
to diſcover the Wrong he has done, which may ſubject him 
to a Penalty, or conſtrue that to be Waſte whichithe Law 
vil not call ſo but will ſtay bis going on in the Deſtruction 
le is making, till it be ſeen whether he has any Right to do 
ſo or pot. It is ſaid Eg. Abr. 1g 1. 2 Ful. 590. that if a 


Truſtee, by Fraud and Combination with Cæſtui que Truſt, en- 


leavour to evade a penal Law, under Pretence that Equity 
kould not aſliſt 2 Pegalry or Fotfeiture, Chancery will aid, 
ad not ſuffer its own Maxims to be made uſe of to elude 
a beneficial Law. | y 


Tt 
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It was ſaid, that if the Mortgage was e hy real 
Conſideration, it would be a Truſt for the Papiſt, and conſe. 
quently void at Law ; but I doubt that is not ſo; for by 
what has been ſaid it appears, that a Papiſt has ſuch an F. 
Rate in him that he may alien and demiſe, and conſequent 
che Eſlate granted to Roberss would paſs an Intereſt to bin 
though made without a valuable Conſideration, which would 
r the Plaintif 


in Ejectment. 


As to the Inconveniences that may enſue Gels the Plain- 
til being allowed to redeem, ike no greater than what 
may ——— by a Dowreſs, or other 
Perſon who has but 9 Eller Inte It mey 
be ſaid, he is Mortgagor and Mortgage, if he take the Af, 
ment of the Mortgage to himſelf; and as for his being dif 
niſhable for Waſte, he is 2 
any voluntary Waſte, in an Action of Debt, 


In ſhoetithe Plancfſo may hes thany:Olcicws l th 
Aid of a Court of Equity; and therefore ſince the Demurrer 
2. 
Mortgage to prevent the Proteſtant Kin from recov 
1 would intirely defeat the eier d 
the Act, we are of Opinion the Demurer ought to be oe 


ruled. 

As to the Plea, we all agree that it ought to be allowed; 
for the Diſcovery, to which this Plea is pleaded, tends didi 
to make the Defendants accuſe themſelves of thoſe Offence 
which might ſubject them to the Penalties and I of 
the Act. It is the excellent T of the Engliſh Law, 


that Nobody e to himſelf; Nu enam 
. — 


This has been determined not only in o f Lay a 
Equity, but in Parliament. 


5 1 


. i. tt. * WW 1 * 


8 


'T 55 true, that by a Conſtitution of Cardinal oe the 
pope's Legate 21 H. j it was ordered, Quod jurament calum- 
2 in cauſis ecclefiaſt & civilib de veritate dicenda in " ſpiri- 

veritas facilius aperiatur, preſtari debet de cetero in Reg- 
8 in comrarium non obſtame. But this was allowed 
— * Cauſes matrimonial and teſtamentary. 2 Iſt. 657. 
zud by Statute 13 Car. 2. 12. No Eccleſiaſtical Judge can 
under Oath whereby any Perſon may be charged to 1 | 
tinſelf, or ſubject himſelf to Cenſure or Puniſhment, "Oc. 


But the Caſe of Read and Smith is a direct eee | 
1 Point 3 or this is rather a ſtronger Caſe, where the Defen« 
Ants are ask d as to their own Bdecation ; in the Popiſh Reli- 


goa; there they were interrogated only as to the P lon under 
whom: the Defendants claimed. 23.7, | 


Vhat: was ſaid, that keen bd acticker they v were 
rot brought up in the Popiſh Religion, is a mere Evaſion; for 
though Roberts the other Deſendant is ask d theſe Queſtions, 
jet all the Defendants are charged with being ſo educated, 
ad all are defired to anſwer 2 Matter as fully as if the 
lame were R repeated and nn 


1 vr ad the Defendants mi gt be ask d wier Age they 
vere of ; but the Charge is, — they were of the Age of 
18 Years and ſix Months, whereby they were incapacitated 
to bold the Eſtate; ſo that the Inquiry about their Age, is 
mly with Deſign to ſubject them to that ag ; and the 
fa worded with like Caution. 2 * 

kdothe: Dae andthe nee he wite, the 
lame ſtand upon ſomewhat a different Foot; it is not charged 
by the Bill, . Watkins the Husband was a Papiſt, and con- 
ſeguently it muſt be intended, that he is a Piotelant; for 
rery one mult be preſumed to be of the eſtabliſhed Relipi- 
"till the contrary appears; then the Queſtion will be, Whe- 
ther, if a Papiſt marry an Husband who is a Proteſtunt, the 
text of Kin, that is a Proteſtant, to her before mung 
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be intitled to have and enjoy the Lands the Wife is ſtill ſeiſel 


Religion ſhall be diſabled to take and hold any Lands, C 


Pleading ; for it is true, that the Wife has a joint Seiſin with 


Husband and Wife, who pleaded Non-tenure ; the Demandant 
replied, that A. was ſeiſed till diſſeiſed by Husband and Wik, 


ſhall take the Rents and Profits of her Eſtate from the Hu 
band during Coverture ? 


The Statute ſaith, That the Perſon educated in the Popiſh 


but the Husband is not ſo educated, and conſequently not 
diſabled to take and hold them, as by Law he is intitled to d. 


It was rightly obſerved, that the Pleading is, That the 
Husband and Wife are ſeiſed in Right of the Wife; whenc 
it was inferred, that both being ſeiſed, the Proteſtant Kin wil 


of after her Marriage. | 
| But that Inference is not to be drawn from the Form of 


the Husband of the Freehold and Inheritance, which the Hus 
band therefore cannot diſpoſe of without her; but the Hus. 
band alone has the Title to the Rents and Profits, and mzy 
diſpoſe of the Poſſeſſion during the Coverture without the 
Wife. A Writ of Entry ſur Diſſeiſin was brought agzinf 


who made a Feoffment to Perſons unknown, but the Hu- 
band and Wife continued to receive the Profits ; but the Re- 
plication. was diſallowed, for the Pernancy of the Profits be- the Re 
ing but a Chattel could be only in the Husband. In ies. 
Profits 15, Ii 18 


with 
I a Feme leaſes dum ſola and marries, and the Leſſee 
pays his Rent to the Wife, though no Notice of Marriage 
alledged, the Payment is ill; and the Husband had Judgment 
in Debt for the Rent. Pal. 210. Tracy and Dutton. 


| So the Husband may ſue alone for Rent, for not r. 
pairing, QTc, or other Profits or Benefits to the Eſtate 
of the Wife; and though he may, he need not join hs 


Wife. Cro. (ar. 438. 
bag + , Now 


. 


EES a 


_— END 


Now here the Pernors of the Profits demand the Rents 


ind Profits from the Husband who is legal Pernor of them, 


and the Deſign of the Act ſeems as well anſwered by the 
husband's taking them as any other. | 

But the Court need not give any poſitive Opinion on this 
point, becauſe the Demurrer being general as to all Relief, 
ind it being poſſible the Court may find it needful to give 
ſome ſort of Relief with reſpect to theſe Defendants allo ; 
and therefore the Court thinks fit that this Demurrer as well 
s the other by Meredith be over- ruled; but the Plea ought 
to be allowed. 


Marquis 


Mackenzie verſus / 
Them: SCACC. 


of Powis, In Caſe 272. 


Decree was made againſt Marquis of Powis for Payment Decree gr. 


ved on Peer 


of a large Sum of Money, and he being ſerved with a needs no 
Copy of the Decree, and not paying, an Attachment went; Leer mif- 


and it was now moved to diſcharge the Attachment as irre- 
cular ; becauſe no Letter miſſive was ſent before or with the 
Decree that was ſerved ; for the Defendant being a Peer of 
the Realm, a Letter is {ent to him ſigned by two Barons, 
nitead of a Subpœna, and fo it ought to have been now in- 
ltead of the Subpæna which is ſerved upon him, together 
vith the Copy of the Decree. 


This was referred to the Deputy Remembrancer to re- 
port how the PraCtice was; who reported that it was not uſual 
ſend ſuch Letter before or with the Order of Court or 
*ryIce of the Decree ; whereupon the Motion was not al- 


lowed, | 


And there ſeems no Reaſon for what was inſiſted on; 
It s well known that the Subpœna was introduced Temp. R. 2. 
When J. Waltham Biſhop of Sarum was Chancellor of Eng- 
land. Seld. When the Practice was introduced of ſending a 


Letter 


five. 
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Letter to a Peer inſtead of ſuch a Subpæna, non conſkat, 
Mr. Selden ſays, 6 Vol. 1543, That it was the Courſe in 
the Star-Chamber of Chancery to pray ſuch Letter in a gil 
againſt a Peer; poſſibly that Practice being begun in the Star- 
Chamber on the Erection of that Court towards the End f 
H. gth's Reign might be afterwards followed in Courts of 
Equity. No Mention of any Proceſs but a Subpena is made 
in the Year Books or Doctor and Student, but in Weſt Sm.. 

g. 21. it is taken Notice of as the Courſe in Chancery, 36 K 


This may be a proper Complement before the Party is in 
Court, but when he has appeared and anſwered, and a De- 
cree is againſt him, it ſeems more proper to demand Obe 
dience to it by Proceſs of the Crown, than by Letter from 
the Barons; by the Order 35 the Direction is general, that 
the Defendant thall be ſerved with a Copy of the Decree in 
Perſon, and a Subpena {hall be annex d to it, and ſerved at 
the ſame Time. In Chancery the Subpena is inſerted in the 
Writ itſelf which contains and recites the Decree, and no 
ſuch Letter is ſent ; but if the Defendant diſobeys, an 
Attachment and Injunction ſhall go. 2 Vern. 91, 2. 


What Uſe can there be of ſuch a Letter? Is it to notify 
the Decree to him that he is no Stranger to? For he is ſup- 
poſed preſent in Court by the Subpana ad audiend Judicium, 
and a. more full Notice of it is given by the Copy of it 
ſerved. | 
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got qui tam and Bray ver. Schawrtz & cba 
al. In Scacc. Mich. II Geo. 2. 


ee in 

> at | 

the Nformation was exhibited in the Exchequer by Scot qui Navigation 
1 no tam, c. letting forth, That he had ſeiſed the Ship of Ruſſia 
, an called the Conſtant in the Port of London, with its Tackle, Sog tho. 


not Natives. 


Goods, Nc. as forfeited to the Uſe of his Majeſty and himſelf, 
being imported from Foreign Parts, when the Ship, in which 
imported, was not belonging to the People of Great Britain 
s the true Owners, and whereof the Maſter and three Fourths 
of the Mariners are Engliſh ; nor of the Built of the Coun- 
try of which the Goods were the Growth, Product or Ma- 
nufatture, or of the Port where ſuch Goods only can or are 
moſt uſually firſt ſhipped for Tranſportation, and whoſe Ma- 
ler and three Fourths of the Mariners at leaſt were of that 


ny or Place; whereby the Ship and Goods were for- 
eited. 


Upon which a Writ of Appraiſement went out, and 22 Oct. 
1737 was returned, 


On this Seiſure Adam Hen. Schawriz, Sam. Felman and Tho. 
Auckerbecter, Merchants of Riga, entered their Claim; and 
ater Oyer of the Information pleaded, that the Ship and 


Goods were not imported contrary to the Form of the Sta- 
kute, | 


DE 


8 K This 
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This Iſſue came on to be tried 29 Nov. 1 7325 and the 
Jury found a ſpecial Verdict. 


That Scot who ſues qui tam, Ic. was Surveyor of the AR 
of Navigation, and ſeiſed this Ship and Goods 19 Aug: 1937 
as not navigated according to the ACt. 


That the ſaid Ship ſet Sail from Riga in Ruſſia for the Por 


of London, with the Goods in the Information, which Were 


the Product of that Country; that the Ship was Ruſia built; 
that Harry Hagſon was Maſter, who was born our of the 
Dominions of the Empreſs of Ruſia, but Anno 1733 was 
admitted a Burgher of Riga, and has ever ſince continued ſo, 
and has been reſident there when not engaged in Foreign 
Voyages, and traded from thence nine Years before the Sei. 
ſure. That there were only 11 Mariners on Board, of 
whom four were born in Ruſſia; that Morgan a fifth was 
born in Ireland, and there bound Apprentice to the Maſter, 
and as ſuch went with him to Riga, and three or four Years 
before the Seiſure ſerved on Board the ſaid Ship, and failed 
therein from Riga in the preſent and former Voyages; that 
the other {ix Mariners were born out of the Dominions of 
Ruſſia, but Stephen Hanſon, one of them, had reſided at Riga 
eight Years next before the Seiſure, Hans Yaſpar five Years, 
Reign Steingrave four Years, and Derrick Andrews the Cook 
ſeven Years, and theſe four during thoſe Years had failed 
from Riga in that and other Veſſels; that Riga is a Port 
where the Goods ſeiſed can only be, or moſt uſually are, fit 
ſhip'd for Tranſportation. 


And if on the whole Matter found, the Court think the 


Importation of the Goods in the Ship being ſo navigated be 


legal, they find for the Claimants ; Et fi non, c. contra. 


Upon this ſpecial Verdict Mr. Solicitor General infifted, 
that the Ship and Goods were forfeited by the Statute 1 2 Car. 2. 
18. intitled, An Act for the Encouraging and Increaſing ot 
Shipping and Navigation. 


1 | | This 
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This Act was meant for the Encouragement of the Eng- 
i Shipping and Navigation, for that is intended in the Title, 
s appears by the Preamble, which ſays, For the Encourage- 
ment of the Navigation of this Nation; and the Principal 
Means to encourage it was by prohibiting the Importation or 
Exportation of any Goods into or out of his Majeſty's Do- 
minions, but in Ships which are of the Built or belong to his 
Dominions, and whereof the Maſter and three Fourths of 
he Mariners at leaft are Engliſh. 


The only Clauſe in this Act the Claimants can ſhelter 
themſelves by, is Sect. 8. which faith, that no Goods of 
the Growth, Production or Manufacture of Muſcory, or of 
xy Countries, &c. to the Great Duke or Emperor of Muſco- 
y or Ruſſia belonging; as alſo that no Maſts, Timber, Boards, 
no foreign Salt, Pitch, Tar, Roſin, Hemp, Flax, Raiſins, 
Figs, Prunes, Olive, Oils, no Corn, Grain, Sugar, Pot-Aſhes, 
Wines, Vinegar, or Spirits called Aquavite- or Brandy, ſhall 
e imported into England, Cc. in Ships but ſuch as belong 
to the People thereof, and whereof the Maſter and three 
Fourths of the Mariners at leaſt are Engliſh; and that no 
Currans or other Commodities of the Growth, Production 
Manufacture of any of the Countries, &c. to the Otto- 
un or Turkiſh Empire belonging, ſhall be imported in any 
Ship but which is of Engliſh Built and Navigation as aforeſaid, 
ad in no other, except only ſuch Foreign Ships as' are of 
the Built of that Country or Place of which the {aid Goods are 
the Growth, Product or Manufacture, or of ſuch Port where 
the ſaid Goods can only be, or moſt uſually are, firſt ſhipp'd 
br Tranſportation, and whereof the Maſter and three Fourths 
«> the Mariners at leaſt are of the ſaid Country or Place. 


We do not inſiſt but that the Ship is Ruſſia built, that the 
Goods are the Growth of that Country; but what we rely 
m is, that the Ship was not Manned as the Act requires; 
ad this depends on two Queſtions. | Py | 


Firſt, Whether the Exception at the End of the Clauſe 


tends to the whole Clauſe, or only to the latter Branch ; for 
5 3 
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if it extends not to the Whole, then it is plain that the Ship 


was not Manned as the Clauſe requires, for it is requiſite B 
that the Ship, though Ruſſia built, ſhould be Mann'q with Wl 6: 
a Maſter and three Fourths of the Mariners Engliſh, which (onſt 


it is Evident this was not. 


Secondly, Admitting the Exception extends to the Whole 
the next Queſtion will be, whether by what is found there 
appears, that the Maſter and three Fourths of the Mariner 


are of that Country. II 
Sy 

Firſt, Mr. Solicitor General urged (and in the next Term El 
Mr. Hollings, who then argued more largely) that the Excep. i =: * 
tion related only to the laſt Branch of this Section, which Wl ty © 
contains two diftin& Clauſes ; the firſt relates to Goods from fit 
Muſcovy ; the ſecond to thoſe from the Turkiſh Dominions ; vers! 
the firſt allowed to be imported in the Ships of the Country mult 
whence the Goods were brought, whereof the Maſter and WM i n. 
three Fourths of the Mariners are Engliſh, the other are al. idee 
lowed only to be imported when the Ship as well as the Ma- ens, 
ſter and three Fourths of the Mariners are Engliſh, except Wi be B 
when both are of the Country whence the Goods come. 195. 
| | or m. 

| Secondly, The firſt Clauſe allows Goods from Muſcory in WM ©: tt 
Ships of Ruſſia, and only requires the Maſter and Mariners WW ti: C 
to be Engliſh; the next Clauſe requires the Ship as well * co! 
as Maſter and Mariners to be Engliſh; it is moſt natural WW viich 
therefore that the Exception which ſpeaks of both ſhould WW cou 
relate to the ſame Clauſe that mentions both; there was no WW Bg 
Occaſion to ſay with reſpect to Goods from Ruſſia, except 
the Ship be of that Country, for that was before provided for, * 
| the Ir 
Thirdly, If ſuch Conſtruction ſhould be made, the Ruſia WW nino. 
People would have larger Privilege than the Engliſh themſelves; WW & Be 
for they might import Goods in Ships Manned either with WW an; 
their own or Engliſh Mariners; but the Engliſh can import I i Shi 
only in Ships whereof the Maſter and three Fourths of the 2 
a 


Mariners are Engliſh. 
But 
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But ſuppoſing the Exception extends to both Parts of this 
hon, yet what is found by this Verdict ſhews the Ship 
(nſtant Was not Manned according to the Intent of the Act 
Navigation; for it is found that the Maſter and ſeven of 
che eleven Mariners were born out of the Dominions of the 
Empreſs of Ruſſia ; for what can be meant by them of that 
(untry but thole that are born there? 


The Words are ſet in Oppoſition to the Word Engliſh, 
fr the Importation of Goods was prohibited but in Ships 
gl, whereof the Maſter and three Fourths of the Mariners 
re Bugliſh, except it be in Ships of the Built of that Coun- 
ry of which the Goods are the Growth, Product or Manu- 
ature, whereof the Maſter and three Fourths of the Mari- 
ders are of that Country or Place; now the Word Engliſh 
muſt be meant of the Natives of England, or at leaſt ſuch as 
ue naturalized, none elſe can be called Engliſhmen. A Denizen 
need is a Engliſhman, a parte poſt ; but all others are Ali- 
ens, and if an Alien continues in England at all Times after 
hs Birth, he does not thereby become a Denizen. 1 Rol. Ab. 
195. All not born under the King's Allegiance, naturalized 
r made Denizen are Aliens, and therefore cannot come un- 


the Court, and ſaid, that upon this Information it may be fit 
to conſider the Drift and Deſign of the AC of Navigation, 
which was intended, as Mr. Solicitor General obſerved, to 
encourage and increaſe the Shipping and Navigation of the 
Eryliſb Nation. 


The Means propoſed as effectual for this End, was, That 
the Importation of all Goods from any of his Majeſty's Do- 
minions in Aa, Africa or America into England, Ireland, Wales 
r Berwick, and the Exportation from any of thoſe Places in- 
0 any of his Dominions in Aa, Africa or America, ſhould be 
n Ships of the Built of and belonging to ſome of thoſe Do- 


ters at leaſt were Engliſh. F. 1. 


8 L And 


ler the Deſcription of Engliſhmen. I delivered the Opinion of 


minions, whereby the Maſter and three Fourths of the Mari- 


— 
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not fetch them thence ; which muſt neceſſarily contribute 
greatly to the Increaſe of the Engliſh Shipping and Seamen. 


— 


And ſo likewiſe the Carriage or Removal of them from 
one Port or Creek in England, Ireland, Wales, Guernſey, Ferſey 
or Berwick, to another. F. 6. | | 


2. That no Goods whatſoever ſhould be imported into 
theſe Places of the King's Dominions in Europe, from 405 
Africa or America, (tho not under the King's Dominion 


but in ſuch Veſſels and ſo man'd. 5. 3. 


Thirdly, That no Goods ſhould be imported in ſuch Veſſzls 


fo manned, unleſs ſhip'd from the Place of which the Goods 


were the Growth, Production or Manufacture, or in the Port 
where they only can be or moſt uſually are ſhip'd for Tranſ- 


portation. F. 4. 
Buy theſe Methods all Foreigners were excluded not only 


from the Import or Export of any Goods of the Growth or 
Manufacture of Afa, Africa or America, into or out of B- 


| land or Ireland or the adjacent Iles, and from carrying them 


from one Port to another in theſe Kingdoms or Ifles, but 
were likewiſe reſtrained from bringing them into any European 
Country for the Uſe of the Engliſh, ſince the Engliſh could 


But as it was the Policy of the Legiſlators to prohibit 
the Importation of all Goods from Afia, Africa avd America, 
(for ſo in Effect it is) unleſs brought in Veſſels of the Kings 
Dominions, whereof the Maſter and three Fourths of the 
Mariners are Engliſh ; was it their Intention to prohibit all 
European Goods likewiſe, unleſs ſo imported? No ſurely, 
that could not be convenient; and therefore a Medium 1s 
found out for European Commodities ; none ſhall be imported 
from the Dominions of the Emperor of Muſcozy or Ruſſu, 
no Maſts, Timber, Boards, Salt, Pitch, Tar, Roſin, Hemp, 
Flax or Pot-Aſhes, which are great Part of the Traffick 
from Denmark, Sweden the Baltick and Northern Seas; no 


| Raiſins, Figs, Prunes, Oil, Olives, Corn, Grain, Sugar, 


Wines, Vinegar and Spirits, which comprehend the _ 
1 Trade 
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mported, unleſs in Ships belonging to the People of that 
Country whence the Goods are brought, and of which the 
Maſter and three Fourths of the Mariners are Engliſh ; no 
Currans or other Goods from the Turkiſh Dominions ſhall be 
mported, unleſs in Ships Engliſh built, navigated as aforeſaid, 


But ſuppoſe they will not ſend theſe Goods in ſuch Man- 
jer, ſhall they not be imported? Yes, they may, in Ships of 
he Buile of that Country whence the Goods are, in which the 
Walter and three Fourths of the Mariners are of that Coun- 
xy or Place, but then they ſhall pay Aliens Duties. F. 8, 9. 


This ſeems the plain Intention of the Law, to encourage 
the Importers of theſe Goods to make Uſe of Engliſh Ship- 
ring and Seamen; but in Caſe they have Ships and Men of 


only WW their own Country, the Importation is not prohibited, but 

h or WW they may uſe them paying Aliens Duties. 

Eng- | 

them S Ling, Stockfiſh, Pilchards, or other dried or ſalted 
but UW Fih, not caught in Engliſh Veſſels, Codfiſh, Herring, Oil 

opeas nd Blubber from Fiſh, Whalefins and Whalebones cured, 

could WY fared or dried not by the People of England, may be imported, 

ibute WH paying double Aliens Duties. 

n. | 5 ch 

Now to bring what has been mentioned to the Information. 

zhibit | 

erica, WW Two Things have been inſiſted on to ſupport it. 

Ling 

f the Firſt, That the Exception in the End of the eighth Section 

ma (oth not extend to the Goods of that Country. 

urely, 

1m is Scondly, Admitting it ſhould, yet nothing is found by 

Sorted I tis ſpecial Verdict, that ſhews the Maſter and three Fourths 

Ruſs, I © the Mariners are of that Country or Place whence the Goods 

Jemp, WW d brought, as the Act requires. 

raffick 0 

s; 00 As to the firſt, it muſt be admitted, that if the Exception 

Sugar, Wi KA. 3. does not extend to the Whole, but is to be confined 
chief I tothe latter Part of that Clauſe, the Navigation is not legal; 

Trade for 


| | . 
Trade in the Levant and other Countries of Europe, ſhall be 
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tive Words are found at the End of the laſt Sentence, which 


an Hatred to the Chriſtian Name, ſhould like their Ships 


. 


for though the Ship Conſtant be Ruſſia built, and laden wig 
Goods of the Growth or Manufacture of Ruſſia, yet it appearg 
the Maſter and three Fourths of the Mariners are not Enpliſ, 


But on Conſideration of what has been urged, which i 
as much I think as could be urged on that Point, I think 
the Exception extends to the whole Section. 


11 is a general Rule in Conſtruction, that where Reftric. 


are properly applicable to the ſeveral Sentences Preceding, 
they ſhall extend to the Whole. 1 Sand. 60. Gainsford and 
Griffith. | 


Now this 8th Section contains the Proviſion the Legill. 
ture thought fit to make in Relation to the Importation of 
European Goods. It might be eaſily foreſeen, that if we re. 
{trained the Import or Export of Goods, unleſs in our own Shipy 
and with our own Seamen, other States might do the like, 
and that in its Conſequence would amount to a Prohibition 
of all ſuch Goods; which would prove inconvenient ; there- 
fore they allowed the Importation, but upon theſe Terms, 
that the Goods from Chriſtian Countries might be imported 
in their own Ships, having the Maſter and three Fourths of the 
Mariners Engliſh ; thoſe from Turkey by our Engliſh Ships 
and Mariners. It was not likely the Muſſelmen who have 


ſhould be manned by Chriſtians ; nor was it ſafe or honour 
able in reſpect of ourſelves or our Religion, to permit our 
Men to man their Veſlels ; and therefore it was proper to 
prohibit the Importation from thence but in Engliſh Vellels a 
well as with Engliſh Mariners. 


But it was probable, that the Chriſtian as well as the Mz 
hometan Countries might be unwilling to ſuffer ſuch Impor- 
tation to us, unleſs made with their own Men as well as ther 
own Veſſels; and therefore the Exception was added, that 
it might be done by all ſuch Foreign Ships as are of the 
Built of that Country or Place of which the Goods are the 
Growth, Production or Manufacture, or where firſt ſhip 


I for 
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for Tranſportation, and whereof the Maſter and three Fourths 
the Mariners are of the ſaid Country or Place. 


The Exception is indefinite, ſuch Foreign Ships, which has 
the Force of an Univerſal, and muſt relate ro Ships from 
Chriſtian as well as Infidel Countries, and was equally neceſ- 
ſry for them, unleſs ir can be ſuppoſed the Legiſlature 
neant to favour the Turkiſh more than the other States of 


Ewe 


It was {aid indeed, there was no need to tepeat the Words 
its or Veſſels in this exceptive Part of the Clauſe, and 
therefore ſince Turkiſh Goods were not to be imported but in 
5g Ships and with Engliſh Mariners, by the latter Branch 
& the Section, the Exception which ſpeaks both of Ships 
nd Mariners, ought to be confined to the latter Branch. 


But this does not follow; it is true the other States of 
Europe are allowed before to import in their own Ships with 
an Engliſh Maſter and Mariners; the Tirki/b not, unleſs the 
Ships too be Engliſh ; the Exception therefore muſt neceſſari- 
lj mention Ships as well as Mariners of the Country whence 
the Goods came; and though it was needleſs with reſpect to 
other European States, yet it could not be avoided if the 
ame Liberty was intended for both Turkiſh and - Chriſtian 
Countries, unleſs there had been a larger Tautology by re- 
peating twice the ſame Exception, once without the Words 
tips and Veſſels, and afterwards with them. | 


But it was inſiſted, That by this Conſtruction the Importers 
of Goods from Muſcoyy would have more Privilege than the 
Engliſþ themſelves ; for theſe could import only in Engliſh Veſ- 
lels and Engliſh Seamen, whereas they could uſe either ſuch, 
or Veſſels of the Country whence the Goods come; this in- 
leed is ſpecious, but if you conſider the Drift and Deſign of 
the Law, which was the Increaſe of Engliſh Seamen, and 
tis a fare Means to augment the Numbers and Skill of our 
Mariners to have them man Foreign as well as their, own 
Country Veſlels, in caſe Care, be taken to call them home 
when our own Occaſions require them. | 
8 M - = 
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But this Conſtruction is made very plain by the next gcc 
tion, $. 9. where the Goods of Muſcoty and all mentioned 1 


the Sect. 8. as well as the Turtiſs Commodities imported in Las 
other than ſuch Shipping, and fo navigated as aforeſaid, a2 origi 
declared to be Aliens Goods, and liable to the ſame Cuſtom; bold 
and Duties. hic 
| coul 
Secondly, The next Queſtion then will be, Whether by 
what is found it appears this Ship in the Information v Ir 
man'd as the Act of Navigation requires. [uſt 
Alier 
And this depends upon the Meaning of theſe Words, her WM (hit 
of the Maſter and th; ce Fourths of the Mariners are of the [aid Wi Lv 
Country or Place. Cour 
| of th 
What is meant by the Words, Whereof the Maſter and 
three Fourths of the Mariners are Engliſh, ſeems to be explain. II 
ed by the ACt itſelf; in 5. 2. it is ſaid, No Alien born, unleſs WY u ar 
naturalized or made Denizen, ſhall uſe the Trade or Em Terri, 
of a Merchant or Factor in any Part of his Majeſty's Dominion Wl the 1 
in Aſia, Africa or America. been 
| lame: 
So in Sect. 6. it is ſaid, No Perſons ſhall load on any Pot- 
tom, c. of which any Stranger or Strangers born (unle{ Do 
ſuch as be Denizens or naturalized) are Owners, Part-Owners WW i is | 
or Maſter, any Goods to carry from one Port to another; WW Hanc 
which imports, that none can be look'd upon as Engliſh but WW Subjet 
| ſuch as are Natives, naturalized or Denizens. * 
auſe 
And it is certain, that by the Laws of England all others WW fd I 
are eſteemed Aliens, and are not intitled to all the {ame Pri-. 
vileges and Advantages that other Engliſhmen have. Ke 
| tne 
And though an Alien continuing in England ſhall not be- ¶ ny, | 
come ſo much as Denizen, tho' the Continuance be ever lo WI pradtil 
long, as was held in the Cafe cited 1 Rol. Abr. 195 
whence it was inferred that the Words (thoſe of other Coun ll Th 
tries) being ſet in Oppoſition as it were to (Engliſh) * villato 
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be Natives of that Country, or at leaſt what is tantamount ; 

et it does not appear that any Antitheſis, or direct Oppo- 
fron was deſigned by the Expreſſions uſed in the Act; our 
aus in relation to Aliens were perhaps, as Mr. Spellman thinks, 
originally a Branch of the Feudal Law, where none could 
old Lands without being obliged to {wear Fealty to his Lord; 
which a Foreigner under the Allegiance of another Prince 
-ould not be ſuppoſed able to perform. 


In the Caſe of Collingwood and Pace, 1 Vent. 17. Holt Ch. 
ſuſtice ſays, the Law is the Meaſure of the Diſability of 
Aliens, and the only Rule to determine how far it extends; ſo 
that we cannot reaſonably argue from the Authorities in our 
Law concerning Ahens, as to Ability of Perſons in other 
Countries, and what ſhall denominate them to be Perſons 
that Country or not. 


The Methods of Denization and Naturalization uſed with 
vs are not known in other Countries. Ch. Juſt. Hoſt quotes 


ſrrien, to ſhew that they in France naturalize according to 


the Laws of Normandy. 1 Vent. 419. But that is in a dif 
frent Manner from us, where it can be done only by Par- 
lament. t 


Domat. Vol. 2. Suppl. to the Civil Lam, I. 1. tit. 2. ſ. 2. art. 9. 
it is ſaid, that if Foreigners deſire to fix their Habitation in 


France, and enjoy the Rights and Liberties peculiar to the 


kubjets thereof, the Favour is granted by Letters of Natu- 
nliaation obtained from the King, which are called ſo, be- 
cauſe thoſe who obtain them are reputed by the Effect of the 
lad Letters to be as natural-born Subjects of France. 


But on the 'Trial of this Information, it was proved by 2 
Witneſs, who ſeemed acquainted with the Dominions of Muſ- 
wy, that no ſuch Thing .as Naturalization was known or 


practiſed there. 


The beſt Method we can take to find out whom the Le- 
Filators intended ſhould man foreign Ships that imported 
Oe, | Goods 
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Goods hither, may be to reſort to the Act itſelf, and fre 
what can be collected from thence. 


Now the $. 8. which ſpeaks of the Importation of Good; 
from Muſcoyy, and other European Countries, ſays, th, 
muſt be in Ships that truly and bona fide belong to the peo i 
thereof; and by the Concluſion it ſays, the Maſter and — 
Fourths of the Mariners mult be of that Country, that is 
they muſt be People of that Country. : 


Who ſhall be ſaid People of that Country the A0 ton 
not directly determine, but ſeems to uſe the Words in 3 
large a Senſe as if it had ſaid the Inhabitants of that Coun. 
try, without any preciſe Deſignation of Natives or not. 


So Sect. 4. that ſpeaks of Ling, Pilchards and other dried 
and falred Fiſh, uſually fiſhed for and caught by the People 
of England, Ireland and Wales, muſt denote the Inhabitants 
of thoſe Kingdoms generally, whether Natives or not. 


So when it ſays, Codfiſh, Herrings, Oil and Blubber made 
of Fiſh, when imported into England, Ireland and Wales, 
not being caught by Veſſels belonging thereunto, and the 
Fiſh cured, ſaved and dried or made by the People theredf, 
ſhall pay double Aliens Cuftoms, it muſt mean the Inhabi- 
tants thereof generally, for it cannot be ſuppoſed the Le- 
giſlature meant that if the Fiſh were cured and dried by In- 
habitants not Natives, or the Oil or Blubber made by ſuch, 


the Importer ſhould be excuſed by the double Duties. 


So where Sect. 16. ſpeaks, that the Act ſhall not extend 
to Fiſh caught, ſaved and cured by the People of Scotland, 
imported from Scotland in Scotch Veſſels, the Maſter and 
three Fourths of the Mariners being his Majeſty's Subject; 
mult it be inquired whether the Fiſh were caught by Natives 
of Scotland, before it be known whether the Ship and Goods 
were forfeited or not ? 


The Intent and Deſign of the AG therefore ſeems to 
be, that no Foreign Ships ſhould import any of the Goods 
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ſpecified in this Section, if they ſent for Mariners from any 
freign Kingdom or State to mann them; but they might be 
lowed to import them if the Maſter or three Fourths of the 
Mariners were Engliſh, or thoſe who dwelt in their own 


Country. 


It does not indeed preciſely fix and determine who ſhall 
be ſaid the People of a Country, but gives it a larger Ex- 
ent and Signification than what is meant by the Natives of 
Country, but the preciſe Notation of it is left to the ge- 
eral Import and common Underſtanding of the Word. 


Now by the Civil Law, which is uſed in molt Parts of 
(Iriendom, and may not improperly be conſidered on this 
(ccafion, it is ſaid, Juſt. Inſt. lib. 1. tit. 2. Appellatione populi 
miverſi cives fignificantur 3 the Word Civis, taken in the 
ſicteſt Senſe, extends only to him that is intitled to the Pri- 
fleges of the City of which he is a Member. And in that 
enſe there is a Diſtinction between a Citizen, and an Inha- 
licant within the ſame City, for every Inhabitant there is not 
Citizen; Gives quidem origo, manumiſſio, adjectio, vel adoptio, 
molas vero domicilium facit, ſaith Ead. L 10. tit. 39. l. 7. 


© Dig. I. 9. tit. De verbor fignificatione, 23 9. Incola loci eft, 


wi in aliqua regione domicilium ſuum conſtituit. 


It is fit therefore to conſider how the Matter ſtands as to 
the Maſter and Mariners in the Ship mentioned in the Infor- 
mation, 


Firſt as to Harry Hagſon the Maſter (for if he be not qua- 
ted the Navigation is illegal) it is found as to him, that he 
01733. became a Burgher of Riga, and has ever ſince con- 
tnued ſo; that for nine Years he has been reſident there, 
leſs when he went in foreign Voyages. 


Now I am of Opinion, that he is ſufficiently qualified to 
am the Ship. 


1 It 


— 


De Term. Sant. Mich. 13 Geo. 2. 


Mariners of the ſaid Country or Place, it {till ſpeaks mor: 


— 


I is true, he is found to be born out of the Rag ve 
Ruſſia's Dominions, but he has been reſident there nine 
Years, and in 1733. was made a Burgher of Nga. 


Now if his Birth under the Dominion of Ruſſia be ny 
neceſſary, there can ſcarce any Thing be thought more 
cogent to denominate a Man of that Country, for being a 


Burgher there he muſt of Courle take Oath of Alle & 
ance to the Empreſs, as it appeared on the Trial he had qu 
done, although the Evidence of it was not admitted to be (ir 


read, it being only a Certificate of it without proper At. 
teſtation. | we 14 
He muſt therefore be a Subject of the Empreſs, which i 


all contended for on the laſt Argument as needful to deno- 
minate him of that Country, 


Buy the Statute — H. 8. — a Perſon ſworn to 4 
Prince is looked upon as a Stranger to his native Country, 
and ſhall pay Aliens Duties. | 0 4 


The greater Difficulty will be in regard to four other « 


It 
the Mariners, one of whom is {aid to have reſided at Ni tut i 
eight Years, another ſeven, another fix, another only fo any « 
Years before the Seiſure, and during theſe Years to hae (aid: 
ſailed from Riga in this and other Voyages. ſay t 
Now J am of Opinion theſe are Men of that Count ch 
within the Intent of the Act of Navigation. Firſt, BecuuW Baro 
the Act ſeems to intend by People of a Country any that a that 
ſettled and fixed Inhabitants there; and when it mention 


looſely and generally, and conſequently a Reſidence of fou but 
lix or eight Years may well ſatisfy that Expreſſion. they 
| be b 

Secondly, This ſeems to anſwer the Deſign of the 4% ne! 
which was not to create Difficulties in other Countries i try, 
find Mariners among themſelves, as to prevent their ſupfy AQ. 
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no themſelves with any- Mariners from other States but 
Thirdly, Becauſe by the Civil Law ſuch a Reſidence gives 
the Country a Right to their Service, Qui originem ab urbe 


Romd babent, fi alio loco Domicilium conſtituerunt, munera ejus 
ſuſtiners debent. Dig. I. 50. tit. 4. lex z. 


80 Cod. I. 10. tit. 39. I. 5, 6. Si in Patrid uxoris tue vel 
quilidet alia Domicilium defixifti, incolatis jure ultro te ejuſdem 
(uitatis Muneribus obligaſti, Privilegio ſpeciali non intervenient”, 
men originis ratione ac Domicilii voluntate ad munera Civilia 


quem vocari certiſſimum eſt. 
Fourthly, The ſpecial Verdict does not find theſe Perſons 


had ever any Reſidence or Habitation (ſince they were grown 


up) in any Place out of the Dominions of Ruſſia; it is found 
indeed they were born out of the Dominions of Ruſſia, but 
that they dwelt or reſided any where elle ſo long as they have 


done in Ruſſia, does not appear, and what does not appear is 
not to be intended. 


It is found that they made ſeveral Voyages from Ruſſia, 


but it does not appear that they ever made any Voyage from 
any other Country whatſoever ; ſo that they may be properly 
laid to be Mariners of Ruſſia, but there is no Foundation to 
lay they were ever Mariners of any other Country or Place. 


And it is not inconſiderable (which was an Obſervation of 


Baron Wright's) that the Act of Navigation requires only, 
that — Veſſels be man d by a Maſter and three Fourths 
of the Mariners which are of the ſame Country; it does 


not ſay by Mariners born in that Country or brought up there, 
but — ws of that Country, which is a Denomination 


they muſt acquire long after their Birth, for they could not 
be born Mariners, and if they are of that Country while they 


ae Mariners, and never were Mariners of any other Coun- 


. it ſeems fully to ſatisfy the Words and Intent of the 


It 


— 
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— 


It is an uſual Diſtinction in moſt Countries and States to 
diſtinguiſh between the Inhabitants of the Land and Stranger; 


in Greece they diſtinguiſh between their ToAuT a1, MET on, 


& Cevoi, their Citizens, their Sojourners, (as the Archbiſhop 
Potter calls them, Arch. Greca, cap. 9.) and Strangers; the 
PET N01 were born in ſome foreign Country, and came to 
ſettle in Greece, and were liable to pay Tribute and perform 


| ſome Duties, but not capable to bear Office or intermeddle 


with Affairs of Government. / 


So the Civil Law diſtinguiſhed between Originarii and J- 
cole, and thoſe who have not a fix'd Abode, but were Stran- 
gers there, Cum neq; originales neq; incolas vos eſſe memoratis 
ob ſolam Domus vel Poſſeſſionis cauſam, publici juris Auctoritat 
vos muneribus obligari non finit. Cod. 10. tit. 39. J. 4. 


So in our Law the like Diſtinction is made between ſet- 
tled Inhabitants of any Pariſh and Places and thoſe that are 
not fo. 2 Inſt. 702. | 


But it was inſiſted, that they ought to be Subjects at 
leaſt ro the Empreſs of Ruſſia; how does it appear they were 
not ſo? It is not found they were not, or that they were 
Subjects to any other Prince; upon the Trial it appeared they 
were Swedes by Birth, but whether born in that Part of 
Sweden which came under the Dominion of the Czar or elle- 


where, is not found ; if. conquered by the late Czar, they are 


ſince become his Subjects. Gro. de jure B. © P. 


But if the Laws of Ruſſia are not contrary in this reſpec: 
to ours, by their being Reſident there they owe a local Alle- 
giance. Hob. Courteen's Cale per Hob. in an Information 
againſt Dutchmen for tranſporting Money, it was ſaid, that 
they were Subjects, owed Allegiance to the King; if they 
committed High Treaſon, the Indictment muſt ſay Cont, Do- 
min” ſuum, tho not Naturalem Domin & contra debit lige- 
antic. 80 7 Co. Calvin's Caſe; and this was agreed, and 
that in all Indictments for High Treaſon the Omiſſion of com 
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ts th. 


iy Lgeantiæ ſuæ debit was Error, which was after affirmed in 
he Houle of Lords. King ani Queen verſus Tucker, 4 Mod. 
0 16 z Ca. Par . a | 


605 zut it was urged, that by this Conſtruction the Act might 
hop vr cluded 3 Foreigners might ſtay a Day or two, and then 
the dan their Veſſels; for if Reſidence for two or three Years 
% al ſuffice, why not for two or three Weeks or two or three 
mm buys; where will you ſtop ? | 


But there is no Conſequence of this can be drawn from 

what is ſaid, for if that was ſpecially found, it might alter the 

die; that would be an Artifice or Fraud to evade the Act; 

an- u nothing of this Nature is found, which in a Penal Act 
tis nat be, or it cannot be intended. 


By the Civil Law a bare Habitation does not make any. 
to have jus incolatus, it muſt be where a Man Domicilium 
ſet- WY infituit, ubi larem ſummamq; rerum habet, unde fi diſcedit pe- 
are Wl rinari incipit, & cum redit peregrinari definit ; and ſuch 
wt liable to Charges or Offices ut incolas ad Munera ſubeunda 

i honores capeſſandos non aſtringuntur. Cod. I. 10. tit. 39. 


vere By the Common Law, Habitation for a Year and a Day 
vere uns requiſite to make a Perſon ſettled there; but upon the 
hey WM Whole it would be almoſt impracticable and make Commerce 
t of ay hazardous if every Merchant was to ſearch out the Na- 
elſe- WM tvicy of every Mariner he employed, and in Caſe of Miſtake 
ares WI Miſinformation was to forteit his Ship and Cargo. And as 
o ſuch Conſtruction appears hitherto to have been made of 
dis Act ſince the paſſing of it, the Court gave judgment 
br the Defendant. : | 
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Caſe274 The Governors, Bailiff and Commonalty of 


the Company of the Conſervators of thy 
Level of the Fens verſus Thomas Hare 


In Scacc. 
Bill for Diſ- B. LL for an Injunction to ſtay Proceedings on an Ejecl. 
_ ment for Lands in Norfolk, brought on the Demile of 


per at Law Sir Thomas Hare, after Verdict for the Plaintiff. 
not proper 
for Relief in : 

Equity. And it appeared by the Bill and Anſwer, that Anno Dom 
166 5, the Adventurers of the Fenns in com Norfolk made 
two great Drains in the Level called one whereof 
was called the 20 Foot Drain; and after in the ſame Lear 


they were incorporated by the Name ſup. 


That by Articles of Agreement made 12 April 1680 inf. 
Sir Thomas Hare, Father of the now Defendant, and George 
Daſhwood, Eſq; on his Marriage with Elizabeth, Daughter of 
the ſaid George Daſhwood, in Conſideration of 1 20001. to 
be paid for clearing the Debts of Sir Thomas on his Manors 
and Eſtate in Stowbardolph and Wimborſham in Com Norfolk 
which Sir Thomas covenants to employ accordingly, and to 


ſettle the ſaid Manors and Eſtate for a Jointure and Provi- 


ſion for her, and in Lieu of Dower, to the Uſe of him and the 
{aid Elizabeth: during their Lives, ſubject to a Condition as to 
Srowbardolph, that if Sir Thomas ſhould die leaving his Witt 
and- an Heir Male or Males of their Bodies then living, ſhe 
ſhould have his Eſtate in Suffolk and Eſſex for her Life, inſtead 
of the Manor of Stowbardolph and Eſtate there, and in Bar of 
her Dower ; and on conveying the Eſtates, George Daſhwoud 
covenants {he ſhould ſurrender and releaſe her Intereſt in 
Stowbardolph to and for the Uſe of ſuch Male or Males ſo living; 
but if Sir Thomas died leaving no Iſſue Male, Elizabeth ſhould 
enjoy the Eſtate in Stombardolph and Wimborſham for her Join. 
ture, notwithſtanding the ſaid Proviſo ; and the Eſtates in Si 
folk. and Eſſex ſhould be ſold for Daughters Portions, if any; 
and Sir Thomas covenants, that from Marriage, till m_ 
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9e in Kom bardolpb and Mimbotſbam ſhould be ſettled by Law 4 


cording to Intent of Articles, he would ſtand ſeiſed of 
pate. in Suffolk and Eſſex to the Uſe of Elizabeth for Life. 


That by Indentures of Leaſe and Releaſe 6 & 7 OA. 1682. 
n Conſideration of the ſaid Marriage had, 130001. Portion 
(10004. more being paid purſuant to the Articles on Birth 
of firſt Child) and for ſettling the Lands after mentioned for 
ſointure of Elizabeth, and for Uſes after expreſſed, and in 
purſuance and for full Performance of the Articles before 
Marriage, the {aid Sir Thomas Hare conveys the ſaid Manors 
of Stowbardolþph and Wimbotſham, and ſeveral other Manors in 
n Norfolk to George Daſhwood and Brady and their 
Heirs, tothe Uſe (as to Manors of Stowbardolph and Wimborſham) 
of himſelf for Life, and then of Ralph his eldeſt Son and 
the Heirs Males of his Body, then to the Uſe of ſecond, third 
ind all other Sons of that Marriage in Tail Male; then to 
the right Heirs of Sir Thomas. 


And as to the other Lands in Com Norfolk, to the Uſe of 
dr Thomas for Life, then to Elizabeth for Life for Jointure, then: 
to Sir Thomas and Heirs. 


By Indenture of Leaſe. and Releaſe 2 1 and 22 Fuly 1686, 


dr Thomas conveys 339 Acres Fen-Land, Parcel of ſaid 


Manor of Stowbardolph to Chr. Crutford and John Millbourne 
n Fee, in Truſt for the Level. | 


By Indenture 22 Fuly 1686, reciting Agreement to ſell 
339 Acres for the Benefit of the Level, paying 537 J. 10s. 
and that ſuch Conveyance was made, but it appearing doubt - 
jul whether Sir Thomas Hare had at preſent any Power to 
make ſuch Conveyance, Sir Thomas Hare agreed to give S- 
urtty for a good * Aſſurance of the 339 Acres within 13 
Tears, from all claiming in Remainder, c. and thereby de- 
miles an Eſtate of 40 J. per Ann. to them for 99 Years, on 
Condition to be void on making ſuch Aſſurance. | 


-- 


That 


nnn 
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ment; and ſo it was held 5 Co. 60. 


. 


That Sir Thomas Hare died leaving Iſſue Ralph and 
Thomas; that Ralph died without Iſſue, whereby the Eſtate 


deſcended to Sir Thomas the Leſſor of the Plaintiff, 


On this Cale it was inſiſted for the Plaintiff in Equity, 
that at the Trial the Settlement was produced, but not the 
Articles; but it being therein mentioned, that the Settlement 
was in Purſuance of Articles, the Plaintiff had a Verdid; 


but the Articles being ſince diſcovered by the Anſwer of $jr 


Thomas Hare, it appears that the Settlement was made ſub. 
ſequent to the Marriage, and quite variant from the Article, 
and conſequently will not avail againſt a Purchaſer for a good 
and valuable Conſideration, as the Conſervators of the Fen 
appear to be, but ſuch a voluntary Settlement is fraudulent ; 
and altho they could not take Advantage of it at the Trial, 
not having the Articles to produce; yet now they (being pro- 
duced) are proper in a Court of Equity to take Advantage 
of it, and the Court ought not to permit the Plaintiff at Law 
to proceed upon this Verdict, which now appears to have 
been gained contrary to Conſcience. 


That the Articles only took Care to ſecure a Jointure for 
the Wife for her Life; and although the Settlement ſhould be 


good with reſpect to her Jointure, yet in Caſe any Remain» | 


ders be limited voluntarily after Ettates on good and valu- 
able Conſideration preceding, ſuch Limitation of Remain- 
ders without Conſideration will be void in regard to a 
Purchaſer, by Force of the Statute 27 Elia. — although 
the preceding Eſtates ſtand good againſt him; and ſo it wa 
Reſolved 2 Lev. 147. Lane 22. I Vern. 285-6. 


That it is not material, that the Purchaſers had Notice of 
this Settlement in 1682, for where a voluntary Settlement 
becomes void by Force of the Statute 27 Eliz. it will be ſo, 
notwithſtanding the Purchaſer had Notice of ſuch Settle- 
Vide 2 Lev. 105. 


This Caſe having been ſpoken to at large, the Court took 


Time to conſider of it till next Term, and had Copies Fs 
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TT ts nn | . * | 
de Articles and Settlement laid before them for their Conſi- 


ration in the mean Time; and this Court in Hillary Term 


creed, that the Plaintift's Bill ſhould be diſmiſt without 
Colts. 


The Reaſons why the Court diſmiſt the Bill were, that 
the Bill was only for Diſcovery, and an Injunction to ſtay the 
Proceedings at Law. | 


That the Plaintiff had a Diſcovery of the Articles made 
before the Marriage of Sir Thomas Hare, whereby they had in 
Realiry the Fruit of their Suit; that the Bill made not out 
my Caſe to intitle them for Relief; what was prayed in 
relation to an Injunction was general to ſtay all the Defen- 
lant's Proceedings at Law ; it cannot be defired the Court 
hould grant a perpetual Injunction to ſtay for ever all the 
Defendant's Proceedings at Law for the future, where the 
latter was properly triable at Law. 


Rudge and James Hopkins, Plaintiffs, ver. 
Robert Chapman, Clerk, Robert, Biſhop 
of Peterborough, John Hopkins, Chriſto- 
pher Hopkins and 33 Inhabitants de 
Braybrook in Com Northampton. 


Abl was exhibited by Plaintiff, ſetting forth that the 

Plaintiff Rudge and John Hopkins deceaſed, were ſeiſed in 
Fee of certain Lands, lately purchaſed by them in the ſaid 
County, without any Benefit of Survivorſhip; that they were 
ved by the Defendant as Rector of the Pariſh of Braybrook 
br the Tithes of the ſaid purchaſed Lands; who by Anſwer 
niilted, that Robert Chapman, the Plaintiff in that Cauſe, 
leld and enjoyed a Parcel of Meadow Land, called The Dale, 
n Lieu of all Tithe Hay ariſing upon the ſaid purchaſed 


Lands, 


2 P 


Caſe 25 5z 


Bill to eſta- 
bliſh Wang, 


when proper. 


That 


— 
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That after Iſſue, and Examination of Witneſſes, the Cauſe 


was brought to Hearing 4 Nov. 1731, and on Hearing, the 
Plaintiff's Bill was diſmiſt with Colts. | 


That John Hopkins by Will 10 Novem. 1729 deviſed his 
Moiety of the purchated Premiſſes to the Plaintiffs 7, Rude: 
James Hopkins and Sir Richard Hopkins and their Heirs, upon 
certain Truſts therein mentioned; that the Plaintiff 3, 
Rudge refuſing to act, by Decree in Chancery releaſed to the 
other Truſtees, and Sir Richard Hopkins is ſince dead; where. 
by the Plaintiff James Hopkins is becoine the only ſurviritg 
Truſtee of the Will of John Hopkins. 


So. the Bill prays that this Modus may be eſtabliſhed by the 
Decree of the Court. 


It was not proper to pray ſuch Decree, becauſe the Plaintifl 


have not made proper Parties; firſt, The Modus alledged t, 


that the Rector enjoyed all the Meadow called Dale, in Lieu 
of all the Tithe Hay ariſing in that Pariſh, and all the Land- 
Owners of that Pariſh are not made Parties. Sed non alb- 
catur ; for Hawkins and the 33 other Defendants are named 


to be the Land-Owners of that Pariſh, and altho' it is not 


ſaid they were all the Land-Owners, non conſtat there are any 
others, and if there ſhould be, they cannot be bound by the 
Decree, and it ſhall not be intended, unleſs it had appeared. 


| Secondly, It was ſaid that Rudge is intitled to an undi 
vided Moiety of the purchaſed Lands, and the other Plaintifi 
is only the ſurviving Truſtee of the other Moiety, but upon 
what Truſts does not appear, and the Ceſtui que Truſt is not 
before the Court. 


To which it was anſwered, the Plaintiff is Truſtee for Per- 
ſons not in eſſe, and it was declared in the Houſe of Lords 
by Lord Hardwick, that Perſons not in eſſe might be bound 
by a Decree ; that it had been ſettled lately in Chancery up. 
on Mr. Hopkin's Will, that till the Ceſtui que Truſt appointed 


by the Will ſhould be in eſe, the Eſtate deſcended to the 
Hear 
4 


De Term. Sand, Mich. 13 Geo. IK 


—_— — 


Heir at Law, who was made a Defendant and did not op- 

2 the Decree; and being Defendant, though no Decree 
an be for him, yet it would be miſchievous if any refuſin 
o be Plaintiff, ſhould hinder him that hath a joint Interef 
vith him from ſuing for his Right ; and it was therefore al- 
rzys thought ſufficient to name him a Defendant, as he was 
n this Cale 3 but of this the Court took Time to conſider. 


t is to be obſerved, that the Plaintiff comes for a Favour, 
not for the Recovery of a Right ; if the Plaintiff ſhould 
fue for Tithes in Specie again, the Plaintiff might bar his 
Demand by the ſame Means as before, as it is unlikely the 
Defendant ſhould again attempt an unſucceſsful Suit. 


Bills of Peace are proper in Equity, but it is where the 
Right has been ſettled at Law by a Trial, and appears to 
te on a good Foundation. 


Secondly, It does not appear by the Bill what Intereſt the 
Parfon hath in the Meadows of Dale, whether he and his 
Succeſſors were to enjoy it. 


Thirdly, That the Plaintiff is intitled to a Moiety only of 
the Eſtate claimed to be exempt. 


Teodo- 
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Cate 2:6. Theodoſia Skirme Widow, Executrix if 
Thomas Skirme her Husband, who war 
Executor of William Wogan, ſo he wa 
Executor of Dame Mary Wogan the Vi. 
dow and Adminiſtratrix of Sir William 
Wogan, and alſo Executrix of Viſcoun- 
reſs Purbeck her Mother, Plaintiff 
againſt Eſſex Marychurch Meyrick, Eſq 
Son and Heir of John Meyrick, Frances 
Meyrick, Gent. John Simmons, John 
Wogan and John Langhorne, ſurviving 
Executor of Anne, Widow and Execu- 
trix of John Langhorne who ſurvived 
Francis Morgan, the Truſtees in the Set- 
tlement. 2 April 1710. In Scacc. 


* 
* 


3 Laintiff by his Bill ſuggeſts, that Griffith Lewis and & 


Truſtee, if rah his Daughter, having mortgaged Lands in Com (ar- 
he taxes n marthen to Sir William Wogan, after the Deceaſe of Grifith 
after Notice and Sir William Wogan, John Thomas and the ſaid Sarah his 
of =rices Wife, Daughter and Heir of Griffith Lewis, by Indenture 


to ſettle the 
Eſtate. 26 Jan. 1709, and by Fine, in Conſideration of 1769 L 55. 


Lare of due on the ſaid Mortgage, conveyed the ſaid Lands, being 80 |. 
_ plead- Per 
Able tO A 


Truſt. 


Ann. to Dame Mary Wogan, Widow and Adminiſtratrix 
of Sir William Wogan, and her Heirs. 


Bill was filed Mich. 1735. 


That by Indenture 2 April 1710 Dame Mary Mogan re- 
citing, Sir William Wogan intended by Will to direct his Fer- 
ſonal Eſtate to be laid out in Lands, to be ſettled on his Ne- 
phew IWilliam Wogan, and after on Lewis Wogan, to continue i 
in his Name, but died before Will made, whereby a Moiety 
cf the ſaid Perſonal Eſtate belonged to Dame Mary Wegas 


3 | his 
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vis Widow and Adminiſtratrix, the other Moiety to his Ne- 


ohew I. Wogan and J. Simmons; and that ſhe was diſirous all 
Parts of the ſaid perſonal Eſtate belonging to her and the 
Nephew W. Wogan ſhould be ſettled according to the Intent 
of Sir V. Wogan, and that ſhe was Executrix of Lady Eliza- 
ub Viſcounteſs Purbeck her Mother, and reſiduary Legatee; and 
that L Wogan had agreed to find her Houſe, Diet, c. ſuitable 
to her Quality, Fire, Coach, two Maids, two Servants to attend 
her on Hoſeback during her Life; out of her Regard to the 
Memory of Sir W. Wogan, and to perform his Intent to the 
{ad Lewis Wogan, and that he may not be wholly deprived 
of the Benefir of the perſonal Eftate accruing to her, and 
judging it not reaſonable or juſt V. Wogan ſhould have the 
Benefit of it, in regard he neglects to ſettle his Share of it 
purſuant to ſuch Intent, and being minded to ſettle all the 
rerſonal Eſtate of Lady Viſcounteſs Purbeck to the Uſe of the 
rerfonal Eſtate of Sir V. Wogan, by J. Langhorne and James 
Wogan, in Behalf of L. Wogan, and that L. Wogan has agreed 
to allow her Diet, Qc. as aforeſaid, grants and aſſigns to 
7. Langhorne and James Wogan all her Moiety of all the 
Chattels real and perſonal of Sir V. Wogan and Lady Viſcoun- 
teſs Purbeck; To hold to them, their Executors, Adminiſtra- 
tors and Aſſigns, in Truſt for paying the Debts of Sir W. 
Wogan, and out of his and Lady Purbeck's perſonal Eſtate to 
pay 3001, to Lady M. Wogan for ſatisfying her Debts and 
Lady Viſcounteſs Purbeck s, and then Debts of Lewis Hogan; 
and the Reſidue to lay out in a Purchaſe of Lands, ro be 
ſettled to the Uſe of Lewis Wogan for Lite, with Power of 
Waſte ; then to V. Wogan his eldeſt Son in Tail Male, then 


to J. Wogan his ſecond Son in Tail Male, then to the Ule of 
every other Son of Lewis Mogan, then to the Uſe of him 


and his Heirs. 


Dame NM. Wogan covenants ſhe hath not done nor will do 


ay Act, whereby the perſonal Eſtate of Sir V. Wogan or 
Lady Viſcounteſs Purbeck may be leſſened, Ac. or not quietly 
enjoyed by F. L. and F. Wogan; ſhe covenants to make fur- 
ther Aſſurance of all the Moiety of Sir N Mogan's perſonal 
Eſtate, and of the ſaid Elizabeth Viſcounteſs Purbeck ; Lewis 
gan covenants to indemnify her from Charges of all Suits 


TE about 
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about the ſaid perſonal Eſtates, and to provide'ber Meats. 
Coach, and two Servants to attend her, and two Maids, and 
Diet, &c. for them during her Life. 9 30 


And if V. Wogan ſettle his Share of Sir }. Mogan real 
and perſonal Eſtate to the fame Utes Sir V. Mogan intended 
by his Will, the Eftate to be purchaſed by J. L. and Jaw. jj, 
ſhall be ſettled to the fame Uſes. 


That Lewis Wogan maintained Dame M. Wogan till hi 
Death 26 Nov. 1714. - | 


And F. Meyrick and Fran. Meyrick were her Counſel and 
Solicitor in preparing the ſaid Deed 2 Apr. 17 10. by Virtue 
whereof Lewis Wogan became intitled to and enjoyed the 
Lands purchaſed by Dame M. Wogan during his Life. 


That L. Wogan, Truſtee in the Settlement 2 Apr. 17 10. died 
in the Life-tume of L. Wogan, and J. Langhorne the other Tru- 
ſtee died and made Anne his Wife Executrix, who made F. Mey 
rict the Defendant, J. Langhorne and V. Bowen, Executor. 


That Lewis Hagan left Iſſue W. Mogan and J. Mogan, both 
Infants, after whole Death F. Meyrick and Fran. Meyrick, or 
one of them, entered on Behalf of W. Wogan, the eldeft Son of 
Lewis Wogan then an Infant, into the Lands fo purchaſed by 
Dame M. Wogan 1709. with perſonal Eftate of Sir V. Wo 
gan, and ought to account for the ſame to his Reprelenta - 
tives till his Death, which happened 20 Mar. 1728. | 


That Dame M. Wogan as Adminiſtratrix of Sir V. Hagan 
was poſſeſſed of a Leaſe of the Tithes of Llangadock, granted 
by the Biſhop of St. Davids, 1001. per ann. into which J. Mey: 
rick' or E. Meyrick entered, and received the Profits for N. o- 
gan the Infant, F. Meyrick acting as Agent for Anne Langhorw 
and her Executors | 


That Dame M. Wogan having an Annuity or Rent-charge 
granted her for her Life by Sir W. Wogan of 200 J. per ans. 
out of Lands in Pembroot, Carm and Cardigan, "E 

4 | uch 
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judgment to F. Meyrick, M. 4 Geo. in the Court of Exche- 
qr for 5781. on Pretence of Monies due to him for two 
Years Board, which he agreed to t out of the Arrears of 
the ſaid Annuity, which he — from Mich. 17 14. til 
her Death 26 Nov. 1724. 


That Dame M. Wogan made the ſaid V. Wogan her Executor 
and reſiduary Legatee, who by Will deviſed all his real 
Eſtate to J. Wogan and his Heirs, and made Tho. Skirme Huſ- 
band of the Plaintiff his Executor and reſiduary Legatee, 
who 173 1. made the Plaintiff his Executrix — reſiduary 


Lee. 


That F. Moyrick never accounted for i by hi ham re- 
ccived from Mr. Harley for 11001. due to Sir W. Wogan on 
Mortgage, viz 554. 20-Fuly 1716. 50l. on the.7th of 
March 1717. 50 L. on 29 July 1718. 1201 on 21 Dec. 
1713, That F. Meyrick died 1731. having made Defendant 


ter M. Meyrick Executor, and ſubjected b real Eftate for 
the Payment of his Debrs. 


n the plantif 3 firſt, That ts Wü 
tant Eſſex M. Meyrick and F. Meyrici account with her for 
the Profits of the Eſtate in Com (arm from the Death of 
Lewis Wogan to the Death of . Wogan his Son. | 


Secondly, That F. Meyrick account for Tithes of Langue 
by him received during that Time. . 


Thirdly, That he would account for Intereft of 1 100 l by 
bim received of Edward Harley, Eſqʒ 


Fourthly, That Defendant ſer forth what was due to N 
Myrick to whom Judgment was given from Dame M. IV. and 
whether he be nat fatisfied the ſame out of the Arrears of her 
Annuity of 200 J. by him received, or other Eftate, and if 
any Thing remain due on it ; that F. Wogan's Tenement cal- 


kd Kander 8 Tenement, deviſed to him re V. nen, 1 BY 
toward Satisfaction. c 


That 
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That J. Simmons Deviſee of W. Wogan, the Nephew of gr 
V. V. to whom the Land out of which the 2001. per ann. 
iſſues was given, may acc.unt for the Arrears of the ſai 
Annuity. 3 


Defendant Eſſex M. Meyrick by Anſwer admits that Dame 
M. Wogan by Indenture 20 & 21 June 1715. conveyed the 
Lands in Com Carmarthen to J. and Fra. Meyrick and their 
Heirs for 501. and out of Kindneſs to them, and that they 
had from that Time received the Profits. 


That Dame M. Wogan dwelt at J. Meyrick's Houſe two 
Years and a Half, and after 5 Aug. 1717. went to dwell 
at Haverford Weſt, and being indebted for her Board there 
in 2571. 10s. and to Fra. M. 32 l. on 9 OA 1717, exe 
cuted a Warrant of Attorney to confeſs Judgment in the 
Exchequer for ſecuring that Money, viz. 2891. which is (till 


due, and the Judgment was entered up. 


And the Defendant F. M. admits the Mortgage from 6. I. 


and his Daughter was made for 12001. the Money of Sir 


. Wogan, to V. Wogan Eſq; and —— Welly as his Truſtees, 
and on her purchaſing the Inheritance ſhe inſiſted on 100 J. 
more than what was due for Principal and Intereſt on Mort- 
gage; that F. Meyrick and he were privy to her Purchaſe, 
and to the Deed 2 April 1710. but took not her Purchaſe to 
be included in the Deed. 


Fra. M. alſo admits, that by Authority from Dame A. 
WW. he received ſeveral Parts of the perſonal Eſtate of Sir 
V. M. and Lady Purbeck, but 2 1 Dec. 1717. ſtared Accounts 
with her, when due to him on the Ballance 207 L 3 s. 54. 
in which Account the Rents of the Tithes of Langadock 
were included, and that 282 J. 15. 10 d. being due to him 
from F. Simmons the other Nephew of Sir W. Wogan, which 
he might receive out of the Share of the perſonal Eftate of 
Sir V. Wogan, payable to him by Dame M. . ſhe agreed 


the Defendant ſhould receive both Sums out of what be 
1 | Rs ſhould 
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ould after receive out of {uch perſonal Eſtate, and the 
rents of the ſaid Tithes, for which he ſubmits to account. 


That by Deed 9 Oct. 1717. (ſame Day with Warrant of 


Attorney to confeſs Judgment) reciting the Indenture 4 July 


1116, whereby Dame M. Wogan had given . Meyrick 10001. 
to be received out of the Arrears of her Annuity, and a- 
oreed to pay him 100. per am. for her Board, and had 
ven all Monies due to her from any Perſon, except a Debt 
rom Tho. Cornwallis, ratified the ſaid Gifts, and releaſed the 
future Payments of 100 J. per Ann. and ſhe covenanted to 
ry the 284 J. for which Warrant of Attorney was given 
gut of the ſaid Arrears. | | 


On hearing this Cauſe it was firſt objected, that here was 
Want of Parties, becauſe the Mortgage made by ohn Thomas 
and Sarah his Wife was to V. Wogan and — Helly for a Term, 


nd no Declaration of Truſt appearing for Sir V. Wogan, they 
ought to have been Parties. | 


S:d non allocatur ; for the Account demanded by the Plains 


tf againſt the Defendants, is of the Rents and Profits of 
the Eſtate of Sir V. Wogan, and of this mortgaged Land as 
Part of Sir William's perſonal Eſtate ; and the Defendants ad · 
mit, that the Money put out on this Mortgage was Part of 
dr V. Wogan's Money, and the Names of V. Wogan and Willy 
vere uſed as Truſtees for him; but inſiſted, that Dame M. 
gan purchaſed the Inheritance of this Eſtate, and convey- 
« it to them in 1715, whereas the Plaintiff infiſts the had 
telore agreed to convey it to Thomas Lewis, whoſe Repteſenta- 
tre ſhe is; ſo the whole Queſtion between the Parties is, 


Whether this Eſtate in com Carmarthen belongs to thoſe who. 


daim under the Deed 1710, or the Parties to whom con- 
ryed in 1715 ? And whatever is determined in this Queſtion, 
annot affect I/. Wogan or Milly, for they will not be bound by 
lhe Decree; and if not Truſtees for Sir V. Wogan cannot be 
tected by it; for it is a known Rule, that none can be 


bound by the Decree but ſuch as are Parties or Privies to the 
dur, | | | 
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And it would be hard to diſmiſs the Plaintiff for want of 
Parties, where the Defendants admit the Plaintiff Proper to 
make the Demand againſt them, in Caſe the Ground on 
which the Demand is founded be true, and none can be pre- 
judiced, who are not Parties, by the Decree of the Court upon 


that Point. 


Afterwards, at the Sittings after Hil. Term, the Cauſe came 
on to be heard upon the Merits. | 


And the firſt Part of the Plaintiff's Demand was, an Ac. 
count of the Profits of the Eſtate in Com Carmarthen, from 
the Death of Lewis Wogan, which was 26 Nov. 17 14, to the 
Death of V. Wogan his Son 20 Mar. 1728; for the Plaintiff 
being Repreſentative of V. Wogan, on whom the perſonal E. 
| Nate of Sir V. Wogan was agreed to be ſettled after his Father's 
Deceaſe by the Indenture 2 April 1710, was intitled to this 
Eſtate, which was a Mortgage to V. Wogan, though con- 
veyed to Dame M. Wogan in 1729, and by her conveyed 
to James and Francis Meyrick, and their Heirs, by Indenture 
20 and 21 June 1715; for Meyrick having Notice of this 
Settlement 2 April 1710, took the Profits ſubject to the 
Truſts of that Deed, and conſequently his Executors Eſſex M. 
Meyrick and F. Meyrick ought to account for the Profits by 
him received in the Life of W. Wogan. 


Now it appears, that by the Deed 2 April 1710, 
Dame M. Wogan admits by the Recital, that Sir W. Wogan 
all his perſonal Eſtate ſhould be laid out in Land to 

be ſettled in his Name; that ſhe in reſpect to his Memory 
importuned his Nephew W. Wogan, that all the Parts of the 
ſaid Sir William's perſonal Eſtate belonging to her and him 
might be ſo diſpoſed, but he refuſes; that ſhe was minded 
to ſettle all the Eſtate of Lady Viſcounteſs Purbeck and her 
Moiety of Sir V. Wogan's perſonal Eſtate ; and therefore of 
Intent to ſettle ſuch Part of the perſonal Eſtate as belongs 
to her, ſhe aſſigns all her Moiety of the Judgment, Mortga- 
ges, c. and all and ſingular other real and perſonal E- 


{tate of Sir . Wogan and Lady Purbeck's perſonal Eſtate, up- 
2 on 
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oa the Truſts therein mentioned, and covenants ſhe had not 
lone, nor would do any Act by Means whereof the perſo- 
nal Eſtate of Sir VJ. Wogan and Lady Purbeck are or ſhall 
te leſſened, impaired, Cc. or defeated. 


It is evident by theſe Words, the Whole perſonal Eftate of 
the ſaid Sir William Wogan was agreed to be ſettled upon the 
Truſts of this Deed ; and it is plain upon the Proofs in the 
Cauſe, that Lewis Wogan took the Profits of this Eſtate in Com? 
(ymatben while he lived; that the Inheritance was conveyed 
to Lady Wogan on the Conſideration of what was due on the 
Mortgage for a Term of Years to William Wogan and Welly, 
Truſtees for Sir William Wogan, and conſequently was Part of 
lis perſonal Eſtate ; and tho' 100 J. is ſaid to be inſiſted on, 
jet nothing more appears to be paid for the Purchaſe of ſuch 
Inheritance 3 that John and Frances Meyrick were privy to, and 
Preparers of the Deed 2 April 17 10. 


So that there can no Doubt be, but that on Bill by Lewis 
gan, or his Son William Wogan, againſt John and Francis 
Meyrick, (admitting this Deed 2 April 1710 was made on 
good and valuable Confideration) a Court of Equity would 
have decreed this Eſtate to have been conveyed to the Tru- 
ltees upon the Truſts of that Deed. 


It was inſiſted, that Lewis Mogan is to be conſidered as a 
Purchaſer ; for the Deed by Lewis Wogan 2 April 1710 was 
out of reſpect to the Memory, and to fulfil the Deſign of 
dir William Wogan, who had an Intention by Will to order his 
Perſonal Eſtate to be laid out in Lands, for Benefit of Williams 
logan his Nephew, and of Lewis Wogan and their Male Iſſues, 
and to continue it in his Name; 


And in Conſideration of Covenant by Lewis Wogan, that 
be, his Heirs, Executors and Adminiſtrators, would provide 
Diet in his Houſe in Wiſton for Lady Wogan, during her Life, 
luitable to her Quality, and two Maid Servants and two Men 
&rrants, with Coach and Horſes to attend her. 


Now 


nn 
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Now, altho a Court of Equity does not uſually decres 
the Execution of a Covenant or Agreement made withour 
any Conſideration ; yet a flender Conſideration may ſuffice 
to carry the Agreement into Execution; as if made for Pro- 
viſion for younger Children, for Affection to his Nephew, and 
in order to make Reconciliation between him and his Fs. 


ther. Eg. Abr. 16. 


Here the Conſideration of the Agreement by Dame May 
Wogan, is to accompliſh what her Husband intended to do 
by his Will, but was prevented by Death, and the Covenant of 
Lewis Wogan to provide for her during her Life ; which are 
undoubtedly ſufficient Conſiderations to enforce the Executi- 
on of the Agreement 2 April 1710. 


However it may well be doubted whether Lady Wogan un- 
derſtood ſhe was to give up the Inheritance that had been 
conveyed to her of the Lands in cm Carmarthen, for the 
Deed 2 April 17510 recites, that Sir William Wogan died poſ- 
ſeſſed of a conſiderable Perſonal Eſtate, conſiſting in Leaſes, 
Mortgages, Judgments, Statutes, Bonds, Qc. that ſhe was 
minded to ſettle all her Moiety, Part of the ſaid Perſonal E- 
ſtate, then aſſigns all her Moiety of the ſaid Mortgages, 
© Judgments, Statutes, Bonds, Chattels real and perſonal of 
the {aid Sir William Wogan, Cc. | 


Now altho' the Generality of the Words, with the Cove- 
nant ſhe had done no Act to leſſen Sir William Wogan's per- 
ſonal Eſtate, are ſufficient in Equity to oblige the Trans- 
ferring the Lands in Com Carmarthen, for the Benefit of Cre- 
ditors and Purchaſers of Sir William's perſonal Eſtate for va- 
luable Conſideration, notwithſtanding her having the Inheri- 
tance of that Eſtate conveyed to her; yet having the Inheri- 
trance, the might poſſibly be unknowing that continued {till 
a Mortgage; it had, it is ſure, been fairer to have been 
more explicit in this Matter; it is ſure Lady Wogan was 
a Woman very eaſily impoſed on; and it does nor appear 
Lewis Wogan was leſs eager to make Adventages of her Weak 
' neſs than Myrick; for firſt, the Aſſignment was of wy 
4 . Ola 
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onal Eſtate immediately for the Benefit of Lewis Wogan, 

which was not agreeable to the Deſign of Sir V. Wogan, as 
cited in this Deed, which was firſt to ſettle it on V. Wogan 
vis Nephew and his Iſſues, but he is omitted, and the Deed 
lies the perſonal Eftate firſt for the Benefit of Lewis Wogan ; 
be Pretence for this is, that V. Wogan refuſed to ſettle his 
care of the perſonal Eſtate to the ſame Uſes. But if it 
was Sir V. Wogan's Intent to ſettle the whole firſt on his 
Nephew, it was departing from that Intent, to ſettle her 
Part different from thoſe Uſes he meant his Eſtate ſhould 


90 in. 


Secondly, The Conſideration of this Deed on the Part of 
lewis Wogan was to maintain the Lady during her Life, in 
the Manner mentioned in the Articles. But it appears he 
cook no Care for that Maintenance being ſecured to her, ſo 
that after his Deceaſe ſhe dwelt with Meyrick two Years and 
Half; ſo that although Meyrick was perhaps more impoſing, 
Lewis Wogan was not ſo free from all Impoſition as was fit 
he ſhould have been. 


But in this Caſe it is to be conſidered, whether the Plain. 
tif is not barred by the Statute of Limitations, for Lewis 
gan died 1714. and V. Wogan his Son was then abokt the 
Age of fourteen or fifteen, and he died 20 Mar. 1728. ſo 
that he died above fix Years after his full Age; for he muſt 
be of Age in 1720. and the Bill was not filed till M. 1735. 
ſo that if it ſhould be allowed, that the Stature of Limita- 
ton does not extend to a Truſt, and Meyrick having Notice 
of the Articles 1710. was a Truſtee for V. Wogan the In- 
fant, as being a Truſtee by his Enjoyment of this Eftate in 
(om Carmarthen, that was purchaſed by, and conſequently 
Peart of the perſonal Eſtate of Sir W. Wogan, which by theſe Ar- 
ticles IV. Wogan ought to enjoy; yet by his Death that Truſt 
vas intirely determined, and conſequently fix Years have 
elapſed ſince the laſt Period of that Time for which the 
prelent Plaintiff demands an Account. | 

Although the Statute of Limitation does not extend to a, 
Truſt, Eq. Abr. 303. and admitting Meyrick is a Fruſtee, and 

38 1 that 


— 


710 


— 


De Term. Janct. Mich. 13 Geo. 2, 


that the Statute runs not upon him after the full Age of yy 
Wogan, while the Truft was continuing, which may be logy'; 
upon in Nature of an Account current, and if a Man receiye 
the Profits of an Infant's Eſtate, and continues o to do ſere. 
ral Years after his full Age, he ſhall be accountable for what 
he receives after as well as during his Infancy. Eg. Ar. -, 


Yet when the Truſt is wholly determined, the Statut 
muſt then run upon the Plaintiff s Demand, or where will i 


ſtop ? if the Suit may be brought after ſix, it may be after 


26 Years. 


The Statute 21 Fac. 16. ſaith, all Actions of Account 


and on the Caſe (other than ſuch Accounts as concern the 


Trade of Merchandiſe between Merchant and Merchant, 
their Factor or Servant) ſhall be brought in fix Years, r. 
yet if there be an Account ſtated between Merchants, the Sta- 


' tute extends to it, as was reſolved 2 Sand. 127. Webber and 


Tivel, 1 Lev. 287. and the Reaſon given by Jones who ar- 
gued for the Plaintiff, is, that the Statute intended to ex 
only Accounts current and continuing between Merchants, 
but when the Account is ſettled and aſcertained it becomes 
as a fix d Debt. 


So 1 Lev. 293. 1 Mod. 70. where the like Plea was to 
an Aſſumpfit on an Account between Merchants, the Plain- 
tiff diſcontinued ; and fo it was reſolved Chively and Bond, 
4 Mod. 105, and fo agreed 2 Mod. 311. 


And the Statute of Limitations is as well a Bar in Equity 
as at Law, Sir George Sands ver. Blodwell, Jon. 401. Bill in 
Chancery for an Account between Merchants was brought 2. 


gainſt an Executor, and the Statute of Limitations pleaded; 


and it was referred to three Judges, Jones, Crook and 
for their Opinion; indeed there the Account was not finiſhed, 
for Freeman, one Merchant, owned 1200 J due, and the o- 
ther inſiſted on more, and the Account not being ſettled or 
ended, the Judges thought the Account not barred by the 


Statute, but no Doubt was but that the Statute would v 
2 | - en 


1 Te erm. Sand. Mich. 13 Geo. 2. 


un a Bar in Equity as well as at Law, if the Account had 
deen determined. | 


jo and. Withers, Mich. 2 1 Car. 2. 15 2. A Bill was by 
m Inland Merchant againſt the Defendant his Factor, ſor an 
Account of 14 Years ſtanding, who pleaded rhe Statute, 
which was allowed; for the — Keeper was of Opinion the 
Exception in the Statute extended not to this Caſe, but ny 
to Merchants trading beyond Sea. 


80 if one receives the Profits of an Infant's' Eflate: and fix 
Years pals after his full Age ge, a Bill in Chancery to accotmt 
ſhall be — by the Statute of Limitations as much as an 
ation at Common Law; for this Receipt of the Profits of 
in Infant's Eſtate is not ſack a Truft as being a Creature 
of a Court of Equity the Statute is no Bar to; and ſince 
he might have had his Action of Account at Comrpon Law, 
there was no Neceſſity to come into Equity. Trin. 17 19, 
Locky and Locky, Eg. abr. 304. Pr. Cha. 518. 


Bur a Difference was ſuggeſted, where à Matter is of 
that Nature that a Remedy lies at Law as well as in Equity; 
there if the Party arty pueſaes his Remedy in Equiy he ſhall be 
harred by Statute of "Limitations as well as if ſued ut IW; 
eatery whe th Pure bs 1 andy bir in 3 
Court of Equity. 1 


ens 1 


However it is to ha heh dn” 
21 Fac. 16, „ —— pl 
Macolegfrld, Mich 


conſtrued to be itz it; AY Lend Chant 
1721, Statuite of Limitations ſpeaks 
Jurys yet thels are.conftrued ro be | 


la that Cale che Statue was pleaded es- bal of Rev 
wr alter Decree td chunt, and Lr Macclegiald-Aays, if 

the Sit, had been on Bill and Atifwet, it couli not have 
been doubted n fot it vg within 


al the Miſchief „ roar . 
danken lot anf Magde W wk 


peaks vhehing df Bs in . 
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Caſe 277. 


Whether 


a Defendant AF Sarah Cook the Mother, who ſtood out in Contempt, 


after a De- 
cree againſt 


him ſhall, be- 
fore Execu- 


Alienation 
prevent the 
Plaintiff 
from taking 
his Lands 
upon the 
Sequeſtra- 


tion. 


and fee what Intereſt the Defendants had in the Eſtate; 
who reported, that Price and his Wife (for he had married 


gagee, Bar to Bill to redeem. 


Life, Remainder to + by Feoffment, dated 28 Septemb, 
tion ſued, by 17 3 5, infeoffed Truſtees in Conſideration of 5 s. and in 


- Afterwards Sequeſtration was taken out againſt the Mo- 


„ 


But, being after a Decree to account, which is in Natur 
of a judgment, he doubted, and ordered it to be ſpoke 0 
again; after Defendant died, a Bill of Revivor againft Heir 
the ſame Plea, per King Chancellor Plea diſallowed, ſor Bil 


of Revivor is in Nature of Scire facias on Judgment. 


Statute of Limitations after 20 Years Poſſeſſion by Mort. 


Vide Cale Sherman and Withers, ſupra, Mich. 21 Car. 2. Sta- 
tute pleaded to Bill by Inland Merchant againſt his Factor for 
Account of 14 Years ſtanding, allowed. 


Howarth Cook and John Cook verſus Sarah 
Coo, Widow, Hannah and Sarah her 
Dauzhters, Infants. In Scacc. 


JN a Bill for a perſonal Duty, a Decree was againſt 
but before Sequeſtration againſt her, ſhe being Tenant for 


Conſideration of 400 l. Part of a conſiderable Sum recited 
to be due to her Daughters ; and thereby conveyed her Eſtate 
for Life to the ſaid Truſtees, in Truſt for her Daughters and 


their Heirs. 


ther, and thereon this Eftate was ſeiſed by the Sequeſtrators; 
but on Application to the Court, by Order 29 Jan. 1736, 
it was referred to the Deputy to examine into the Conveyance, 


Hannah the eldeft Daughter) and Sarah Cook the other Daugh- 
ter, had not made our any ſufficient Title, whereby to impeach 
or affect the Plaintiffs Seiſure of the ſaid Eſtate by Virtue cf 
the Sequeſtration iſſued in this Cauſe. g 
0 


4 


Ort; 
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To,this Report the Plaintiff rook Exception. in Waiting (as 


of late directed) firſt, That before the Decree, the ;Effate 
vas ſettled for the Jointure of the Mother for her- Life ; 
that the Feoffment was made before the Sequeſtration iſſued, 
and made lond fide tor a valuable Cages 


It was inſiſted by Mr. Wilbraham, that the Decree dars t 
bind the Land, nor is any Lien upon it, but only binds the 
Perſon of the Defendant. 7 | 


It muſt be agreed, that a Decree in a Court of Equity 
being no Court of Record, does not in Point of Law bind 
the Land, but the Perſon * 


80 it is ſaid per Maſter of the Rolls, Bligh & at verſus 
Earl of Darnly, Trin. 1731, 2 W. (619), the Defendant's 
Father contracted before a' Maſter for the Purchaſe of a 
third Part of Cobham-Hall in Kent; and it was inſiſted by At- 
torney General, that the Debt by this Contract being due by 
2 Decree, it was in Nature of a Judgment, and would bind 
the 12 Aſſets in the Hand of the Heir. | 


But Maſter of the Rolls ſaid, that the Purchaſe of Land 
decreed to be ſold, creates no Debt by Decree, it is nly 
payable by Order of Court ; but when it is ſaid Debt by De- 
cree is equal to a Judgment, and to be paid next to a Judg- 
ment, this is intended out of the perſonal Eſtate; for a 
Decree for a Debt does not bind the real Eſtate, acting only 
in perſonam not in Rem, and the Remedy to affect Land 
s only by Sequeſtration for a Contempt, and a Decree for a 


Debt never affects the Land in the Hands of the Heir. 


And this was laid long ago = Knighth, 27 H. 8. 15. 
cited 1 Rol. Abr. 373. and it was agreed 1 Rol. Rep. 36. But 
the Queltion in this Caſe is, Whether the Defendant, after a 
Decree againſt him, ſhall by Alienation before Execution ſu- 
el prevent the Plaintiff from taking theſe h N the Se. 
queſtrationꝰ 


. RR 
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vnn. 
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It is agreed he cannot do ſo, if the Alienation be voluntary 
without Conſideration; and ſo it was held, where after a De. 
cree to an Account of a perſonal Eſtate, and on Exception 
to the Maſter's Report it was deferr'd, and in the mean Time 
the Defendant, on Treaty of a Marriage for his Son, but be- 
fore it was concluded, conveyed his Eſtate to his Son to en- 
able him to make a Jointure, and to pay his Debts 1700 
but with Power of Revocation,” if his Son died without Iſſue. 

Hil. 32 & 33 Car. 2. Cha. Ca. 43. Golſton and Gardiner. 


So in the Caſe of Squib and Snelling, 2 Ch. Ca. 48. it is 
ſaid, a Purchaſer from J. S. who had a Decree againſt him 
in Chancery for Land, ſhall be bound by the Decree, tho' he 


had never Notice of it, tho' the Decree binds the Perſon, 
and not the Land. 1 

So where a Decree was made by Commiſſioners of ah 
table Uſes, and Exceptions to it in Chancery, where the L 
was after confirmed; but Defendant in mean Time had con- 
veyed his Land to raiſe Portions for Children, but with Power 
ecke the Land ſhall be ſequeſtred for Money de- 
creed. Paſch. 3 4 Car. 2. Harding and Edge. 


So where Defendant being decreed to pay a Sum of Money, 
or deliver up Poſſeſſion of a Houſe and Land in Edmonton, 
made an Aſſignment of the Houſe and Land to a real Cre- 
ditor on Bond, for Satisfaction of his Debt, of his own 
free Will, without Privity of the Creditor, after the 
Time ſet for paying the Money or delivering Poſſeſſion, the 
Court decreed the Poſſeſſion of the Houſe and Land without 
regard to the . Conveyance. Self and Maddox, Ver. 459. 
Goldſton and Gardiner, ſupra, was cited and allowed. 


So where a Decree was, Deviſee fhould enjoy againft the 
Heir, 4. purchaſes in a Mortgage, then purchaſes the Equity 
of Redemption of the Heir, having Notice of the Will, 
tho ſaid to be deſtroyed, he ſhall be bound by the Decree. 
1650. Finch and Howcham, 2 Ver. 217. | 
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un o weng verſus Sarah Smith Execurrixe of Caſe 278, 
Thomas Smith. In Scacc. 


ILL for Diſcovery of Aſſets, and it was ſuggeſted, Where De- > 
B that the Plaintiff had applied to one Matthews to be lowthe Dig. 
his Attorney in an Action of Aſſault and Battery by 97 of 
Phintif againſt Thomas Smith, and upon a Treaty of Ac= Bill fall be 
— between them, it was agreed, that the Plaintiff Ke 
ſhould pay Smith 50 s. toward the Expences, and Smith ſhould into the Me- 
ray the Attorney's Bill, who delivers a Bill of 101. 10s. 244. 
but Smith dies before Payment to him of 50s. or Payment | 


by him of the Charges. 


ney, 

on, N 

Je- The Defendant admits Aſſets, * that ſhe und ſuch a or 
own Bil among her Husband's Papers, but look d on it as an un- | 
the reaſonable Bill. 


the | | . 
10ut The Plaintiff brings on the Cauſe to a Hearing, not con» 
9. tent with the Diſcovery; and it was inſiſted by Mr. Wilbra« 


ban for the Plaintiff, that where the Bill was ur a Diſco- 
ery, the Plaintiff might have Relief for a Debt or Demand 
certain, or which might be made certain; that in this Caſe 
the Attorney's: Bill, though not tax d, might be aſcertained 


ul / 
Vill, y the Officer of this Court who N tax'd/Bills, for . 
Tee. oceeding at Law 28 well as in „ 5 1 


It 


. 
.. 
— — — — — 
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It. was admitted, that if a Bill in Equity was-necef; 
for a Diſcovery, the Plaintiff might have a Decree for the 
Demand in Caſe it was certain, and admitted to be due, 


which was to avoid a Multiplicity of Suits. 
But here the Plaintiff bad a plain Remedy ät Law, ang 
the Demand was not aſcertained nor admitted, for though 2 
Bill was delivered, that does not prove ſo much to be d 
and the Anſwer ſaith it is unreaſonable; and altho' Matters 
of Law and Equity are contained in a Bill, the Whole 
may be referred to an Officer of the Court, yet that is not 
ſo proper where the Whole is a TranfaCtion at Law, 


"I And hete the Plaintiff's Demand is but 10 J. 10s. 24 
which is a Cauſe beneath the Dignity of the Court; ſo 
the Bill was diſmiſt. 3 >0Ead: LAM 

tar 0 Io DRL 1 ind; 1 j 
Caſe 279. Hut chins verſus Fitzwater Foy. and | Jofias 


* 


Where an B ILL. for a. Legacy of 530. l charged on an Eſtate deviſed 
— in Ræmainder to the. Defendant Fay and his Heirs, to be 
ed in any paid to Margaret, Wife of Gover, who took Adminiſtration to 
— den u his Wife, and in Satisfaction of Money he owed the Plaintif, 
E ned it: to hm 
( 

not. | ö 


Go M IB {43+ 0 % . | 
And the. Gaſe was, That a Man ſeiſed of Lands in Fee, 
- by Wall dated, 3. 4732, deviſes all his real and ferm 
Eſtate to Im Beal, for Life, and after to his Children, 
and for want of ſuch Iſſue, to his Siſter Martha for Lift, and 
after bex Decealez to Jabs Beal for Life, and then to his Chi 
dren, and far want of ſuch Iſſue, Part of his real Eftate 
aalled Monks to I., and his Heirs ; the other Part called 
* Marſh, to the Defowday, Firgwater. Foy and his Hein, pain 
out of. i, pen it falls, 500 l. v 100 1. to S. D. 150 U f 
V. and O. 100 J to N. ahd 30. apiece to Elizabeth, May 
and Margaret, the three Daughters of his Siſter. 


4 | | | The 


= 
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The Teſtator died 1732, John Beal died without Iſſue, 
ind his Siſter Martha died in his Life-Time, Margaret, one 
of the three Daughters, married the Defendant Fofias Gower, 
and died in December 1734; Thomas Beal died without Iſſue 
1736, whereby the Defendant Foy came to the Poſſeſſion of 
the Eſtate deviſed to him and his Heirs, and Gover having 
adminiſtration to his Wife, aſſigned to the Plaintiff the 50 ,. 
payable to the Wife. | 


It was inſiſted by Mr. Bootle and Mr. Gundry, that Margaret 
lied before the Remainder fell into Poſſeſſion, and that the 

acy or Payment to her was lapſed, for it was to be paid 
cur of the Profits when it fell, and confequently could not 
reſt in her till then. 


That the antecedent Eſtates to Thomas and F. Beal and 
their Iſſues might have laſted many hundred Years, and 
therefore it was uncertain, and a Contingency whether it 
erer would happen. | . 


Secondly, That here was no Deviſe of any Money to Mar- 
garet, but only a Condition annexed to the Eſtate of the 

fendant, paying in a Will making a Condition, for 
Breach of which the Heir might enter, but a Stranger 
cannot take Advantage of it. Co. Lit. 203. 


.. Thirdly, That here the Charge does not begin till the E- 
late falls in Poſſeſſion, and then Margaret being dead could 
take nothing, the Time is not annexed to the Payment but 
to the Deviſe, for nothing was deviſed before. 


Fourthly, The Deviſe is too remote, after a Dying with- 
out Iſſue, which may never happen, 8 


. The Cale of Carter and Bletſo, 2 Vern. 617. may be com- 
pared to this; Mat. Bletſo deviſed all his Meſſuages, Ic. to 
bis eldeſt Son and his Heirs, but it is my Will my Son ſhall 

Pay out of the ſaid Lands 6001; to my Daughter Mary, 
200 l. at her Age of 21; to my Son J. 200 J. at 213 

| 8U to 
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to Son Mat. 200 l. at his Age of 21. and 41. per Ann, for 
Maintenance till 21, and the Portions paid, 


Mary married, and died before 2 1, her Husband took Ad. 
miniſtration 3 but per Cur”, there is no veſting Clauſe in the 
Will, the Direction that his Son pay Mary at the Age of 21 
veſts nothing till ſhe attain her Age of 21 and ſhe dying 


before, it never ariſes. 


So in the Caſe of Venn and Clark, in Chancery 24 Juh 
1739, upon the Will of Lady Mary Green, dated 11 Dy, 
1729, whereby ſhe deviſed the Sum of 2000 J. inter af out 
of her real and perſonal Eſtate unto Thomas Lewis, on Truſt 
to put out to Intereſt, till Mary Lewis, Grandchild of her 
Siſter Beecher, attain the Age of 18, or marry, and when ſhe 
attains that Age, or marries, to pay it her. 


She died before her Age of 18 or Marriage ; and the 
Court held ſhe was not intitled to this Legacy, but diſmift 
the Bill brought by her Adminiftrator for that Purpoſe with- 
out Coſts. 

RE & 1s nov 

So in the Caſe of Prouſe and Abington, in Chancery 26 WM R:afor 
April 1728, Thomas Compton by Will 13 Auguſt 1718, deviſed WM the In 
Part of his real Eſtate to Truſtees and their Heirs, on Truft Monie 
to pay the Sum of 5001. unto his Godion Thomas Prouſe, WM the ſet 
to be paid to him at his Age of 21 Years, or Marriage; he fore th 
died under Age and unmarried ; and it was held the Money 
ſhould not be raiſed, but fink for the Benefit of the Heir. 


| In the Caſe of Hall and Terry, heard by Lord Hardwick 
9 Nov. 1738. 


Nicholas Terry deviſed Lands to Stephen Terry and his 
Heirs, fo as he, his Heirs or Aſſigns do in 12 Months after 
the Eſtate ſhall come unto him (which was on his Wife's De- 
ceaſe) pay unto his Grandchild after named Elizabeth Oades, 
the Sum of 250 l. The Teſtator died in — 1714, Elk 
beth died within 1 2. Months after the Wife; and it was held 


by the Court, that nothing became due to the . 
3 there 


But on the other Side it was anſwered, and reſolved b 
he Court, that in this Caſe the Plaintiff was well intitled to 


the Legacy of 501. aſſigned to him by the Husband and 
adminiſtrators of Margaret. 


It is indeed now a ſettled Rule in Coutts of Equity, 
that where a Deviſe or Settlement of Lands is made by 
will or Deed, charged with Portions for younger Children, 
ayable at Age or Marriage, the Portion ſhall ſink in the 
Fate for the Benefit of the Heir or Deviſee, in Caſe the 
Child die before the Portion becomes payable; it was ſo held 
Paplet and Pawlet, affirmed in the Houſe of Lords. 1 Ver. 
204, 321. 2 Ver. 366. Eg. Ar. 267. | 


There was formerly a Difference taken and inſiſted on, 
between Lands deviſed and Lands ſettled by Deed; but it 
s now clearly ſettled the Cafe is the ſame in both, for the 
Reaſon is the ſame ; for in both Caſes it appears, that it was 
the Intention of him that made the Will or Settlement, that 
Monies appointed to be raiſed, ſhould be a Proviſion for 
the ſettling theſe Children in the World, but if they died be- 
fore there was Occaſion for ſuch Proviſion, there is no need 
to raiſe the Portions, 


Caſes to this Effect are numerous, Smith and Smith, 2 Ver. 
92, 416, 396. So in the Caſe Bruen and Bruen, 2 Ver. 
439, Pre. Cha. 195. Tournay and Tournay, Pre. Cha. 290. 
Warr and Warr, Hil. 1702. Freeman and Freeman, Miche 


1727. Eg. Abr. 267, 268. Norfolk and Gifford, 2 Ver. 
282. | £5 Ls | | 


The Cafes cited by Mr. Gundry went on the ſame Foun- 
ation, Carter and Bletſo, 2 Ver. 617. the Deviſe was to 
tis eldeft Son, and wills he ſhould pay 200 J. to his Daugh- 
tr Mary at 21, or Marriage, which was plainly intended as 

a 


— — 
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a Providie for her at full Age or Gs. and therefore i if 
the died before, there was no Occaſion for it 


What was ſaid by the Court, * there was a veſlin 
Clauſe, was a 1 ex abundanti, for properly ſpeaking, the 
Portion. is not intended to veſt in the Intent of che Teſtator 
call it becomes payable. | 


The Caſes 7 enn and Clerk, Price and Abington, went on the 
ſame Reaſon. 


The Caſe of Hall and Perry feems to be parallel to that of 
Bruen and Bruen, 2 Ver. 439. where the Father having by 
Marriage Settlement created a Term to raiſe 30001. for his 
Daughters Portions, having but one Daughter, deviſes his 
f ands to Truſtees, on Truſt to make good his Wife's Portion, 
and raiſe the 3000. in 12 Months after Death of him and 
his Wife; the Daughter dies within the Year, as appears, E. 
Abr. 267. (though not taken Notice of by Mr. Vernon) and ſo 
the Portion was not raiſed. So in the Caſe of Hall, and Terry, 
the Grandaughter dying before the Year, the Time appoint 
ed for railing it, it was not payable. 


But even in Wills or Settlements, if the — deviſed 5 
directed to be raiſed be actually veſted, and the Intereſt fix'd 
in the Party, it is to be raiſed though the Party die before 
the Tume- limited for the Payment. 


Therefore Mr. Bootle made the right Diſtinction, whether 
this 50 J. to Margaret, was charged or veſted in her, or not? 
For if it be a preſent Charge by the Will, and the Interel 
veſted in her, it mult belong to her Adminiſtrator, and con: 
ſequently to the Plaintiff in Equity. ES vat owt 

Earl of Rivers and Earl of Darby, 2 Ver. 72. 2 Vent. — 
Land was limited to A. for Life, then to his Wife for Lie; 
Remainder to his firſt and other Sons in Tail Male; Remain- 
der to Truſtees in Fee; provided if no Iſſue Male, to raiſe out 
of Profits 10000 J. jor his Daughter, who * Will at 41 


* ** . 
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lipoſes it to her Mother. Decreed to Deviſee, ben 3 
vas an Intereſt veſted in the Daughter, though ſhe died 


under Age. 


S0 where Land was deviſed to 4. for Life, Remainder to. 


g. in Fee, he paying 400 l. whereof 200 l. to be at Diſ- 

ſal of Wife by Will as ſhe ſhould think fit; this being 
n abſolute Diſpoſition to the Wife, though ſhe made no 
will, ſhould go to her Adminiſtrator, 2 Vern. 18 1. Robins 
for and Duſeale. | | 


But this is a ſtronger Cafe, for here the Defendant takes 
the Remainder charged with theſe Payments; the ſame Will 
that veſts the Remainder in him, veſts it ſubject to this 
Charge, and if he takes, he muſt take it cum onere. 


It is objected, the Charge does not commence till the Re- 
minder comes in Poſſeſſion, for the Payment is to be out 
of the Rents, It is true, the Money cannot be demanded 
til the Defendant can pay it out of the Profits ; but it is a 
reſent Eſtate in Foy, and conſequently a preſent Intereſt in 
Margaret, though Solvend in futuro. It cannot be doubted 
but Foy might by Will deviſe his Remainder, but by Statute 
of Wills no Deviſe can be made but by a Perſon having the 
Hate ; and if he had deviſed it, it would have been ſubject 
to this Charge. GS: | 


So Margaret in her Life might have releaſed this Intereſt, 
but none can releaſe what he has no preſent Right to. He 
may releaſe an Intereſt, though it be future or merely poſ- 


ble, but cannot releaſe where he has no preſent Right or 
Intereſt, 


And the Court was of Opinion Foy was compellable in 
Equity to pay this 501. to the Plaintiff; and I delivered the 
Opinion of the Court to the Effect following: 


If a Man by Settlement charges his Lands with the Pay- 


ment ot Portions of Daughters or younger Children, to be 
8 X paid 


— 
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paid at the Age of twenty-one or Marriage, and the Daugh. 
ters or Child die before the Time limited for Payment, the 
Portion ſhall not go to the Adminiſtrator of the Daughter 
but fink in the Inheritance for the Benefit of the "wy 
Pawlett and Pawlett, affirmed in the Houſe of Lords, 2 Ve 
366, 1 Vern. 204, 324- | 


And there is no Difference between Lands deviſed for Pay- 
ment of Portions, and where by Settlement. 2 Vern. 92. 
Smith and Smith, 2 Vern. 416. n 


Another Difference ſettled in Equity is between a Legacy, 
or Sum of Money veſted before the Death of the Legatee, 
and where it is not veſted; if the Legatory dies before the 
Legacy veſted, it ſhall not go to the Executor or Adminiſtra- 
tor; but if it be veſted before his Death it ſhall. 


And this not only in pecuniary Legacies, as where 100/. 
is given to an Infant at this Age of twenty-one, and where 
given to be paid at the Age of twenty-one ; in the firſt Caſe, 
if he die before that Ape, it ſhall go to the Adminiſtrator, 
in the other not. Dav. 59. Vide in Margin. Reſolved 
2 Vent. 342, 366. Gh. Rep. 112. 2 Fern. 195. 


And if deviſed to be paid with Intereſt, that imports it 
ſhould veſt preſently. Skin. 147. 2 Vern. 137, 508, 673. 


And it is the ſame where Money is directed to be paid out 
of Land, as in the Caſe of Earl of Derby and Earl Rivers, 
2 Vern. 72. cited by Mr. Ord. By a Marriage Settlement 
Lands are limited to Husband for Life, to Wife for Life, 
then to firſt and other Sons, Wc. provided if no Iſſue Male, 
and one or more Daughters, Truſtees ſhall ſtand ſeiſed to the 
Intent the Daughter receive out of the Profits 10000 J. and 
1001. for Maintenance, without limiting Time of Payment; 
the Daughter at ſeventeen diſpoſes of it by Will; and held it 
was a veſted Intereſt in the Daughter, and well diſpoſed. 


Tris. 1688, 


1 | But 
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But 2 Vern. Bruen and Bruen, by Marriage Settlement 'a 
Term is created to raiſe 3000 l. for Daughters Portions 
twelve Months after the Death of Husband and Wife; the 
Daughter dies at the Age of five Years, the Portion ſhall 
not be raiſed ; for the Reaſon given in Vern. is, that being 
to be raiſed out of Land, ſhe could not have Occaſion for 
it; but the better Reaſon is, that ſhe dying within twelve 
Months, the Time wherein it was to be raiſed, it was not 
reſted. Paſch. 1702. Eq. Abr. 367. 


The Diſtinction therefore was well taken, whether the 5ol. 


2 vas veſted, or not veſted in Margaret. 
N And we think it was veſted; 

For firſt, The Remainder veſted immediately by Death of 
ol. the Teſtator; for Foy might ſell. or deviſe it, and conſe- 
* quently the 500 J. is veſted in thoſe to whom it was payable; 
ie or if he had fold it, it muſt be ſubject to the Charge laid 
toy, upon it by the Teſtator. 
ved 


Secondly, The Eſtate and the Charge upon it paſs toge- 
ther, and the Deviſee muſt take it cum onere; for as it was 
the Teſtator s Intent Foy ſhould have the Eſtate, it was as 


much his Intent he ſhould pay the Money out of it when 
he had it. : 


It was ſaid to be a Condition, (paying making a Condi- 
ton in the Will) but that ſtrongly ſhews the Teſtator's In- 
tent was, that Foy ſhould not have it unleſs he paid that 


The Caſes cited fall under Diſtinctions before mentioned. 


Ihe Caſe of Carter and Blerſo, 2 Vern. 617. was, A De- 
ile to his Son and his Heirs, but his Will was, his Son 
hould pay 200 J. to his Daughter at her Age of twenty- 
me; the died before, and conſequently not payable, by mn 

| Rules 


— 
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Fo Rules Jaid down; it was not given till twenty-one, and 

Portion payable out of Land ſhall not be raiſed, if the P 

to whom payable die before the Time limited for the Pay- 

ment of it. RF | 46 


In the Caſe of Van and Clark, the Deviſe was to Truftees 
to put out at Intereſt till the Grandaughter of her Siſter at- 
rained the Age of eighteen, or married, and then to pay 
it to her; ſo that nothing could veſt in the Grandaughter 

till that Contingency happened, and ſhe dying before, th; 
Portion could not poſhbly vet. | 


In the Caſe of Prouſe and Addiſon likewiſe the Truſt was 
to pay at the Age of twenty-one, or Marriage, and conſe- 
quently the Legaree dying before that Age, or Marriage, 
the Truſtees were not required to pay the Money. 


The Caſe of Hall and Terry went upon the fame Reaſon ; 
the Truſtees were not required to pay till twelve Months 
after the Eſtate came to them, which was after the Mother's 
Death, and conſequently the Legatee dying before, the Tru- 
ſees could not pay; and the Expreſſion, that the Deviſe and 
Time of Payment - commenced together, imports that the 
Deviſe had no Effect, and could not veſt an Intereſt till 
the Time of Payment. came upon which the Truſtee was 


to pay. 


There was a Caſe of the like Nature inter Gordon and 
Raines, 5 Geo. 2. Rep. of Chan. Ca. 41. where a Term of 
Years, was veſted in Truſtees, on Truſt that if no Son of 
the Marriage, and there be one or more Daughters, who 
ſhall attain the Age of ſixteen, the Truſtees, after the Death 
of H. Raines and his Wife, ſhall raiſe 60001. to be paid at 
the Age of fixteen, in caſe H. Raines and his Wife be then 
dead; there was a Daughter who lived to the Age of twenty 
two, but died in the Life of her Father and Mother H. 
Raines and his Wife. It was held by Lord Chancellor King, 
allifted by Lord Raymond and Fekyl, that the Husband and 


Adminiſtrator of this Daughter was not intitled to the my : 
3 | | yu 
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which was not payable but upon a Contingency which never 
happened 3 for all the Caſes, when the Portion or Money 
to be paid were looked upon to be veſted, are where the 
Money was not payable upon a Contingency, or the Contin- 
gency had happened. | | 


But in the preſent Caſe, neither the Remainder was limited 
upon a Contingency, nor the Legacy of 50 l payable to 
Margaret upon any Contingency, but the Remainder veſted 
immediately upon the Death of the Teſtator, and conſe- 
quently the 50 U. payable out of the Profits of that Eſtate 
3j ſoon as it came in Poſſeſſion. 


Brotherow, Widow of J Brotherow, verſus Ci 280: 
Hood. In Scacc. | 


B¹ LL for a Legacy of 601. deviſed to her by Will of Hband, 7 
Joſ. Mills 1715. when ſhe ſhould attain the Age of 1 Lagrey wes 
twenty-one; ſhe attained that Age 14 Feb. 17 34. but before Wife . 
had married one Brotherow, who was dead, and the Bill was is in the 

gainſt the Defendant as Executor of the Teſtator, who de- 3 
ned Aſſets. But it was objected, the Executor or Admini- tim, which 
ſrator of the Husband ought to have been a Party, for the d m. Wie 


Right veſted in the Husband, who might releaſe it. 


Sed non allocatur ; for the Husband dying before the Le- 
racy was payable, it was in the Nature of a Choſe in Action, 
which would ſurvive to the Wife; and although the Husband 
might poſſibly have releaſed it, yet that ſhall not be pre- 
lumed; and if it had been ſo, the Defendant, to whom the 
Releaſe muſt be given, might make it appear. 


PEE 8Y | Henry 
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Caſe 281. 


—— 
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Henry Harvy and Catherine ux, Danugh:- 


JC. fame 212" ter of Sir Thomas Afton, and Anne Clit- 


/. AH. 36, 


A Condi- 
tion prece- 
dent, vix. 
(Narriage 


ton, Widow, another Daughter, verſus 
Dame Catherine his Relif, and Sir Thy 
mas Aſton his on and Heir, Henry 
. Wright and Andrew Kenrick, In Canc, 


NN an Appeal from a Decree of his Honour the Maſter 
of the Rolls, the Caſe was this : 


with Conſent of Mother or ethers) annexed to a Portion or Legacy, not to be diſpenſed with 


in 2 Court 


of Equity, though in the Caſe of Daughters Fortunes. | 


Sir Thomas Aſton having Iſſue a Son and three Daughter, 
by Leaſe and Releaſe 27 & 28 May 1712. Sir Thomas Aſton 
makes a voluntary Settlement to the Uſe of himſelf for 
Life, then as to Part to his Wife for Life, then to his Son 
for Life, and after to his firſt and othgr Sons in Tail Male; 


then to the Uſe of Sir Robert Burdet and Serjeant Cheſbyre 


for 1000 Vears; which Term is afterwards made to com- 
mence immediately on the Deceaſe of Sir Thomas Aſton, and 
was, inter al, | | | 
On Truſt, that if Sir Thomas ſhould have one or more 
Sons living at his Death, and alſo. more than one Daughter 
then living, or born after, or married in his Life with his 
Conſent, the Truſtees ſhould raiſe for Portion of every ſuch 
Daughter 2000 L. and ſhould pay to her ſuch Sum at the 
Time of her Marriage with ſuch Conſent as aforeſaid, i. e. 
with Conſent of her Mother, if living and not remarried; if. 
dead, or married to à ſecond Husband, with Conſent of the 
Truſtees Sir Robert Burdet and Serjeant Cheſhire, or the Sur- 
vivor of them, his Executors, Adminiſtrators or Aſſigns; 


And alſo on Truft to raiſe for the Maintenance of ſuch 


Daughters yearly the Sum of 501. till their Age of n 
3 | an 


* 
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: and after 701. per annum till their Marriage with ſuch Con- 
ent during the Life of the Mother, but if ſhe died or married 


55 again, 100 J. per annum till their Marriage or Death. 

f 5 provided, that if the ſaid Portions and Maintenances ſhould 
IS he raiſed or ſecured by thoſe in Remainder, or if there 
0- ſhould be no Daughters or younger Sons, or if all the Daugh- 


. ters die before Marriage, and the younger Sons before Age of 
J twenty-four, and the Expences of Truſtees be ſatisfied, the 
C. Term ſhould ceaſe. . 


ler By Will 26 Feb. 1722. Sir Thomas Aſton taking Notice of 
the {aid Term and Truſts, and the Purchaſe of other Lands, 

rich teviſes thoſe Eſtates to the Defendant H. Wright and Andrew 
Kenrick for 500 Years, on Truſt by Mortgage or Sale to 
raiſe the Sums of 3 100 l. and 1000 J. (Monies he had applied 

T8, out of his perſonal Eſtate towards ſuch Purchaſe) and pay 
4 them to his Executors, which ſhould be accounted as Part of 
for tis perſonal Eſtate; then wills, that out of the Monies to be 


on ruiſed by ſuch Mortgage, and out of the Monies due to him 
le; on Mortgages, Bonds, Notes or other Securities, or in Hands 
e of Goldimiths, Bailiffs, Agents, or due for Rent, there 
M- hould be paid to each of his Daughters unmarried and 


mprovided for at his Deceaſe, 2000 J. as an Augmentation 
of their Fortunes provided for them by the ſaid Indentures, 
to be paid at ſuch Times, and ſubject to ſuch Conditions, 
Proviloes, Linntations and Agreements, as their original Por- 4 
tons are in the ſaid Indenture made ſubject and liable to, . . "= 


— — 2 Cow 
K 


By Codieil he directs the Term of 1000 Years limited to æ K. _ 
vr Ro. B. and Serjeant Cheſhire, to commence immediately DD 
li own Deceaſe, and adds other Eſtates to the ſaid Term for - e + ee, 
the better Raiſing his Daughters Portions, as therein appointed <--+< 7 
o be raiſed and paid; and limits his Eſtate in Cheſhire to 
&rjeant Cheſhire, till his Sons attained the Age of 25 Years, | 
n Truſt to raiſe Proviſtons for his Sons, and to apply the 
leſidue of the Profits towards Raiſing his Daughters Portions 
ly the ſaid Indenture, as they are by the ſaid Indenture ap- 


0 nted to be raiſed and pai | 


* . 
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16 Jan. 1724 Sir Thomas A. died leaving a Son and three 
Daughters; Paſch. 17 2 5 the Daughters exhibit a Bill, prayin 
the Will might be proyed, the Truſts executed, and Dire&for, 
for Execution of Truſt. 1 Tout 


6 Dec. 1725 Maſter of the Rolls decreed that the Settle. 
ment, Will and Codicil were duly proved; that the Truſts 
ought to be performed; that the Truſtees ſhould raiſe the 
Maintenance, and when Portions became due ſhould apply 
for further DireCtions. 


Plaintiff married Catherine, and Clifton married Anne, now 
his Widow, both without Mother's Conſent, and in Tyin. 
1734 exhibit Bill of Revivor for Payment of the Portions, 
which by Order 7 Nov. 1734 ſtood revived. 


And Dame Catherine A. in her Anſwer to it inſiſts, that 
Mr. Harvey and his Wife were acquainted before Marriage with 
the Terms on which the Proviſion for Daughters was made, 
and that if they married without Conſent they could not hare 


his Wife's Portion. 


That the Marriage was againſt her Conſent, and ſhe re- 
fuſed Conſent, becauſe Harvey had no Eſtate real or perſonal, 
ro make a ſuitable Settlement for Wife or Children, nor was 
any propoſed, ſo that ſhe could not in Juſtice or Conſcience 


conlent. | 


5 Nov. 1736 it was decreed, that the Plaintiffs were in- 
titled ro their original Portions as well as to the additional 
Portions given by the Will, and Intereſt for the ſame from 
the Time of their Marriage. WIE 


On this Caſe, the Portions provided by the Settlement and 
by the Will have properly been conſidered diſtinctly, and 
I ſhall lkewiſe conſider them diſtinQly. | 


Firſt Queſtion is, Whether, when a Father by a voluntary 
Settlement of his real Eſtate veſts a Term of Years in me 
3 


that the 
Deriſe over; the Condition would be held ineffectual in this 
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ſees, ON Truſt to raiſe 2000. apiece for his Daughters 
Portions, £0 be paid at the Time ef their Marriage with their 
Mother's Conſent, and a yearly Maintenance till Marriage 
vith ſuch Conſent, it is proper for a Court of Equity to 
compel the Truſtees to pay ſuch Portion on the Daughter's 
Marriage, though her Marriage was without the Conſent re- 
quired ? 


Secondly, Whether, if the Portion by the Settlement ought 
not to be paid, there will not be a Difference in reſpect to 
the Augmentation of the Portion given by the Will ? 


In the Conſideration of theſe Queſtions it may not be a 
miſs to lay out of the Caſe what ſeems uncontroverted on 
all Sides. 


And firſt, That if a Portion be given on Conſideration 
that the Daughter ſhould never marry, I think ſuch a Con- 
dition ſhould be rejected as repugnant to the original Inſtitu- 
tion of the Creation of Mankind; in the. Caſe of Fry and 


puter, Ch. Baron Hale takes Notice that the Condition did 


not reſtrain Marriage, though it required Conſent. 


Secondly, If a pecuniary Legacy be given on Conſideration 
Legatee ſhall not without Conſent,” and no 


Court. ä 


Ss it was held in the Caſe of Sir H. Bellafis ver, Sir T4 Er« 
mine, 1 Cha. Ca. 22. | 13 


80 Flemyne and Waldgrave, 1 Cha. Ca 5 2, 


do in the Caſe of Ferveis and Duke, 1 Ver. 19. 


So Garret and prery, | 2 Ver. 293. and in many other 
Caſes; ſo that it ſeems à Point eſtabliſhed in this Court. 


5 And the true Reaſon of thoſe Caſes {eerns to. be what is 
intimated by Ch. Baron Hale in the Caſe of Fry and Porter, 
Sh WEE: 1 Mod, 


* 
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1 Mod. 308. to keep an Uniformity between this Court KA 
the Eccleſiaſtical Court; for ſince pecuniary Legacies may be 
ſued for in the Eccleſiaſtical Court where ſuch Condition 
would be held void, it would be ſtrange the Legatee ſuing in 
the Eccleſiaſtical Court ſhould recover his Legacy, but ſuing 
here ſhould be bar'd. « 4h 


And it 1s probable the like Determination might be made 
in this Court, to keep up an Uniformity in its own Decrees, 
if a Legacy ſhould be given our of Land in the ſame Man- 


ner, tho the Eccleſiaſtical Court could have no Cognizance 


<< 


* 


if ſhe marry without Conſent required, ſhe ſhall loſe her 


in that Caſe, but it might appear incongruous the ſame 
Words ſhould have a different Conſtruction in reſpect to 3 

acy out of Lands, from what they would have in Caſo 
of a Money Legacy, when there is no eſſential Difference in 
the Equity or Reaſon of the Thang, . | 


But on the Contrary it is as fully eſtabliſhed in this Court; 
that where a pecuniary Legacy is given to a ſingle Woman, 
on Conditign that ſhe do not marry without Conſent, and if 


ſhe do fo, that then the Money ſhall go to another Perſon, 


1 | 
This Difference was agreed in the Caſe of Sir E Nd 


* and Sir V. Ermine. 


V 


In the Caſe of Sutton and Jewks, 2 Cha. Rep. 95. FJerwii 


In the Caſe of Wiſeman and Forſter, 2 Cha. Rep. 2 x 


and Duke, 1 Per. 19. 


In the Caſe of Strutton and Grimes, 2 Vern. | and many o- 
ther Caſes, which it is needleſs to enumerate, ſince it i ar 
creed, and no Caſe to the contrary. | 


= But the Eccleſiaſtical Court makes no Difference where 


there is a Deviſe over, and where not; yet Courts of E- 


quity have always made a Difference; which ſhews, that 
where the Intent of the Party is clear and expreſs, that the 


1 Lega 


Lepatee ſhall not have the Legacy unleſs ſhe marry with 


* 
* 
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Conſent, the Court of Equity hath not followed the Rule of 
the Eccleſiaſtical Court. | 

And as this Court allows the Condition of not marrying! 
without Conlent, where the Intention of the Donor or De- 
riſor is apparent it ſhould be complied with, by deviſing it 
over if it was not; ſo it is more ſtrongly allowed where the 
&tlement is of Lands on ſuch Condition; as appears by the 
Caſe of Fry and Porter. | 


and much more ſo where ſuch Condition is RY a Con- 


lition precedent; as was determined in the Caſe of Bertie and V 


Lord Falkland. - 


£ 


1 

| Theſe Things being premiſed, and I: think agreed on all 
Hands, I ſhall conſider how far the preſent Caſe agrees or 
lifagrees with the Rules and Grounds upon which the De- 
terminations in the Points mentioned have been made. 


Now in the preſent Caſe it ſeems plain, that the Marriage 


with Conſent is made a Condition precedent to the Pay- 
ment of the Portions provided by Sir Thomas A. for his 
Daughters by the Settlement 1712, for the 20001. is to be 
pad to each Daughter at the Time of Marriage with ſuch 
Conſent as aforeſaid, ſo that ſuch Marriage muſt neceſſari- 
y precede the Payment of the Money. 


It is admitted by the Counſel for Plaintifls, that the Marri- 
age mult precede, and that is the principal Thing regarded, 
and the Conſent is only a Circumſtance that may well be 
lipenſed with. 


But upon Conſideration of the whole Settlement, it ſeems 
Evident to me, that the Marriage with Conſent, was the 


principal Thing in View of Sir Thomas 4. for it is repeated 


in every Branch of the Truſt, if there was no Son, and two 
Daughters, the Portion of youngeſt was to be paid on Mar- 


rage with Conſent ; ſo if more than two Daughters; ſo if Sons 
and two or more Daughters; ſo that the Conſent ? required 


was 


* 
* 
. 
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was as much deſigned by Sir Thomas 4. as their Marriage, to 
intitle the Daughters to their Portions. 


It is a known Rule, where a Condition precedent copu- 
lative precedes an Eſtate or Truſt, the Whole muſt be per- 
formed before the Eſtate or Truſt can ariſe ; the Caſe of dir 
Ceſar Wood alias Creamer ver. Duke of Southampton, Ca. P. 3 z. 
is an Authority expreſs in this Point; Sir H. Wood, on Marri. 
age of his Daughter with the Duke, made a Settlement on 
Truſt to raiſe Maintenance for his Daughter till Marriage or 
Age of 17; and if his Daughter after her Age of 16 ſhoul 
marry and have Iſſue Male by the Duke, then for Settlement 
on the Iſſue Male, and for a better Proviſion for the Duke 
and his Wife, on Truſt for the Duke and his Wife for their 
Lives, and after to their firſt and other Sons in Tail Male. 
She married before the Age of 16, and after that Ave died 
without Iſſue ; the Queſtion was, Whether the Duke ſhould 
not have the Eſtate for his Life? And at firſt decreed for him, 
but that Decree was reverſed in the Houſe of Lords; for it 
was ſaid the Words were plain and certain, that there muſt not 
only be a Marriage, but Iflne Male; and when a Condi- 
tion copulative, conſiſting of ſeveral Branches, is made pre- 
cedent to any Uſe or Truſt, the intire Condition mult be 
performed, elſe the Uſe or Truſt can never ariſe, or take 
Place; and it would be Violence to break the Condition into 
two Parts, which is but one according fo the plain and natu- 
ral Senſe of it. 


The ſame Determination was made afterwards in this 
Court inter Sir Ceſar Wood and . Webb, Pa. Ca. 87. and al- 
firmed in the Houle of Lords. 


So that, according to the plain Rules of Conſtruction, the 


Młarriage with Conſent, which is one intire Condition, mult 


be complied with in the Whole, before the Portion of the 
Daughter can be payable, if the Intent of Sir Thomas 4. 
can take place. | | 


This is ſtill more evident, if poſſible, in that Sir Thomas 4. 
hath directed Maintenance for his Daughters till ſuch Mary: 
* wit 


. — 


S ro. are 1 "a 
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wich Conſent 3 now it could never be Sir Thomas A.'s Means 
ing, that the Maintenance ſhould continue after the Portions 
paid ; but if the Poxtions be payable on Marriage, though 
wichour Conſent, and the Maintenance be paid till Marriage 
with Con ſent, they mult have the Maintenance and Intereſt 
of Portion at the ſame Time; this plainly ſhews Sir Thomas 
intended the Portions ſhould not be paid till the Maintenance 
ceaſed, that is, till Marriage with Conſent required. 


It was obſerved very truly, that in the Proviſo that deter- 
mines the Truſt, the Words were F no Daughter, or all die 
before Marriage, Tc. the Term ſhould ceaſe ; but that muſt 


be intended of ſuch Marriage as before mentioned, the Mar- 


riage with Conlent of Mother or Truſtees. 


It was likewiſe obſerved, that the Truſt is, if Sir Tho- 
nas ſhould have two Daughters living at his Death, or who 
ſhould marry in his Life-Time with his Conſent, the Truſtees 
thould raiſe 2000 J. for the Portion of every ſuch Daugh- 
ter; whence it was inferred, that if the Portions were to 
be paid only on Marriage with Conſent of Mother or Tru- 
tees, ſuch Daughter as married in Sir Thomas A.'s Life with 
his Conſent, could have no Portion; but I ſee no Ground 
for ſuch Inference, for ſince 2000 l. was to be raiſed for 
the Portion of every ſuch Daughter who was living at his 
Death, or married in his Life with his Conſent, and con- 
ſequently the Time of Payment on Marriage with Conſent 
of Mother and. Truſtees, mult extend only to ſuch Daughter 
43 married not with Father's Conſent in his Life, D 


I am therefore of Opinion, that Marriage with Conſent 
of Mother or Truſtees, is a Condition precedent, that muſt 
be performed before the Daughter can be perfectly intitled 
to the 2000 J. to be raiſed by the Truſt of this Settle- 
ment; 15 
And that it was the 
Thomas A. that his Daughters ſhould not have the Portions, 
to be raiſed by this Truſt, paid at their Marriage, unleſs 
they married with ſuch Conſent as he preſcribes to them. 
9A | But 


plain and manifeſt Intention of Sir 


8 
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Ground upon which this 
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Rut the principal Objection is, that if the Intention of 
Sir Thomas 4. was ſuch, yet that Intention is not agreeable 
to the Rules of this Court; for by the Civil Law à Con- 
dition not to marry without Conſent of others, is unlawful 
and void, and that Rule of the Civil Law is adopted into the 
Determinations of this Court in like Cafes 3 and the Civil 
Law makes no Diſtinction between Conditions precedent and 
ſubſequent, but looks on both as equally unlawful, 


The Knowledge of the Civil Law is in many reſpectz 
uſeful, but in Regard ro the Determinations of this or o- 
cher Courts in Weſtminſter-ball, Seldom ſeems to make a pro- 
per Obſervation, Difſert. ad Flet. I. 3. $ 5.' who after Notice 
taken of the Prevalency of the Civil Law in this Realm in 
ſeveral Periods of Time, concludes that it is manifeſt ſome 
fort of Uſe of it prevailed in Deciſions that were to be 
determined by the Law of England; not that any thought 
the Realm ſubject to the Imperial Law, or that the Common 
Law could receive any Change from it, for all taught the 
Common Law was to be followed, where it varied from it, 
or was repugnant to it; but if no expreſs Rule of the Com- 
mon Law in the Cale, the Rule of the Civil Law was fol- 
lowed ; or if both Laws agreed, the Matter was in ſome 
Meaſure confirmed or explained by the Words in the Civil 
Law. 


It is plain from what has been before obſerved, in Regard 
to Condition of not marrying without Conſent, when an- 
nex d to Legacy iary without any Deviſe over, the Rule 


of the Civil Law is followed; if there be a Deviſe over, the 


Rule of the Civil Law is rejected. 2 


The preſent Caſe being different from both theſe Extreams, 


in order to diſcern how far the Reaſon of the Civil Law is 
applicable to it, it may be proper to conſider ſhortly the 
is Rule in the Civil Law was 


Pg? Now 


«a *% * * 
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ow 


A" 


—— 


Now as by Statute of Wills 32> H. 2 Man was allowed 
0 deviſe his Lands, ſo as he left a third Part of his Lands 
held by Knight-Service to deſcend to his Heir; 5 


1s by Lex Faſcidia Legare, jus eſto dum non minus quam 
qeartam partem co teſtamemo beredes capiant. Dig. l. 35. 
ut. 2. 8 | : , 


And if leſs was left, it was to be made up a fourth Part, 
—tit. 18. Hence it was {aid he could deviſe only-uſq; ad 
wadrantems, for as he that had the whole Inheritance, was called 
heres, ex aſſe, as thut was divided into 12 Parts, the Lega- 


ries could have but nine Parts, and the other three remained 


o the Heir; and if the Heir was totally diſinherited with- 
out juſt Cauſe, the Will was fer aſide, as Teſtament” inofficio- 

ſus, Juſt. I. 2. tit. 1 3. | q 
This fourth Part of the Heir was called Legitima Portio. 


This Legitima Portio being payable on Marriage, when they 


vent into another Family, was endeavoured to be avoided 


two Ways. 
Firlt, By giving it on Condition they ſhould not mary. 6 
decondly, By preventing their Marriage. 


Both were endeavoured to be remedied by the Lex Julia, 
which, provided, as Dr. Strahan rightly obſerved; ' Qui Celiba- 
us aut viduitatis Conditionem heredi Legatariove injunxerit, 
beres Legatariuſpe ed conditione liberi ſunto, neq; minus delatam 
laeditatem legitimam hac lege conſequantur. Goth de fonte Ju- 


ns Civilis. 


Againſt the Hindrance of the Child? Marriage, it wras pro! 


iided, Qui 1iberos, quos in poteftate habent, injurie probibugring 


llcere Uxores aut nubere, and by a ſublequent Law, qui d- 


em dare non volunt, per proconſules, prefideſq; provinciarum cogen= 


Fur, 


De Term. Paſch 13 Geo. 2. 77 


9. 


2 n . 


De Term. Paſch. 13 2 2 


lex 19. 


Man gave a Legacy to his Wife on Condition, if ſhe married, 


lier i hegatur. Dig. dt. 1. 1 22, 


ud arbitrium or with Conſent of another, whoſe Conſent he 


tur in matrimonio collocato & dotare. Dig. J. oF tr. . 


The — of hy . Julia, which * void Cult 
prohibitary of Marriage annexed to a Legacy, mentions only 
ſuch as prohibited Marriage totally, and extended to Prohj. 
bitions to Widows as well as Maidens; but in reſpect to Wi. 
dows it was ſoon after diſpenſed with'; and therefore if 3 


it ſhould go to another, Non dubium eſt quin, fi 15 * 
genda eff reſtitutio, ſaith Gains. Dig. I. 32. tit. 3. I. 1 


And though ſuch a Condition is mentioned as ad, 8 m. 


vet Gothofred in his Notes in the Margin 115 quid Fu uxori? 
Anſwer, fi nupſerit, cogenda eſt ; | 


And ſaith the Law was abrogated in reſpect of Legacies 
to a Wife, Nov. 22. ca. 44. for ſhe muſt 8 to forbear 
Marriage, if ſhe would have the Legacy, or to loſe the 
Legacy, if the would marryꝛ. 


So Orph. Leg. 3 pr. c. 17. f. 9. faith, duch Condition 
annexed to a Legacy given to a Virgin is void; but the C- 
vil or rather Canon Law, allows it in a Legacy to a Widow, 
eſpecially if given by the Husband to his Wife, or Son to 


his Mother. 


— Evaſion: of this Law, was by annexing 'a Cond: 
tion not wholly prohibiting Marriage, but requiring to marry 


knew / would not be given. 


But this being a mere Evaſion, was lookd upon, 28 il 
ly unlawful, Reſcindi debet, quod fraudende legis fel r 
rum oft Dig. 35. tr 1 1 864... 


But this was void only ubi fraus - legi fra eſt. And 


* a Condition not to marry a particular Perſon 0 
2 W. 


- 4 84 
= * Y. 6 
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rit, f plures deniq; perſons comprelemſæ fuerint, fi cuiliber cor 


ſerit, amitreret lar, for total Reſtraint appears not, 
ſince ſhe may marry any other. Dig. 4. 3 5. tit. 1. 1. 63, 64. 


1 80 if Condition be not to marry a Merchant. Widow, 
" Wy in Tork, Cc. Swinb. 4 part, 272; 3. | 
Wi. fe 


But ſuppoſe a Legacy be | given upon à precedent Fact, 
that may or may not be done, or to be paid at ſuch a Time 
5 may not come; if the Fact required be not performed, or 
the Time required never come, by the Civil Law the Legacy 


i loſt, and can never veſt. 


jubes erit, cum in familiam nupſerit, cum maęiſtratum inierit, 
Cc. nifs tempus conditiove obtigit, neg; res pertinere, neq; dies 
legati cedere poreſk, = YC. 55 


relita nov. flatim, ſed cum conditio extiterit, deberi incipiant, 
ideag;, interim delegari non potuerunt.. + 


And although where the Condition is certain, if the Le- 


tion WY. gee die, though the Condition be after performed, when 
0. performed the Heir ſhall have it; yet when a Legacy is given 
ow, any Time or Fact precedent, which may never happen, 
| to MY i the Legatary die before, it ſhall veſt in che Heir. 


nd; . 21, till Time come, or Marriage, Legacy ſhall 
arry not y 1 5380 1% et ie Tere rae 


A Difference is there made, and by Swink. and followed 
by many Caſes in Law and Equity, Dig. 596. in margine. 


annexed to the Legacy, and where to the Performance of 


3. n n But 


ET - 
4 


Layful -þ legat fr, ft neg; Mio, | neg; | $240: neq; Mavio nupſe- 


2 Vent. 342. 2 Ver. 137, 508, 673. where the Time is 


the Thing giren, as at 2 1, or to be paid at 21. \ 


Dig. L 36. tit. 2.4. 3 22. If a Legacy be given cum 


. Upias fajch, D. 4. 35. ris. 1. L 41. Las ſab Cond | 


So Orph. Leg. pt. 3. c. 17. , 11. If Legacy be gien at 
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But in. the Caſe of ates and Fertiplace, 2 Vern. 417. Leps 
to be paid at 21, or at 21, per Lord Keeper is all one, who aid 
Caſes cited by Swinb. and Godb. do not warrant the Differ- 


ENCE. | 


But be that as it will, it is plain that by Civil Law a Le. 
gacy given on a precedent Contingency is not payable till the 


Contingency happen. 


Hence it appears, that what is {aid, that the Civil Law makes 
no Diſtinction between a Condition precedent and ſubſequent, 
muſt be taken with Allowance. | 


The Ground of ſaying ſo ſeems to me to be this: All 
Conditions impoſſible, legibus interdicta or probroſa, by the Ci. 
vil Law, are void, and the Legacy is ablolute and without 
Condition, and conſequently it is not material whether it be 
precedent or ſubſequent, ſince it is null and void. And it 
would be ſtrange, when the Law makes a Condition void, 
and ſaith the Legatory ſhall be diſcharged from the Condition 
generally, to ſay it ſhall be ſo only where the Condition 


is ſubſequent, not where it is precedent. 


Beſides, every Condition by the Civil Law ſuſpends the 
Legacy, ſo that tho it be ſubſequent, it is not as Gifts at 
Common Law, actually due to the Party, but as was ſaid be- 
fore cum Conditio extiterit deberi incipiant, & interim delegari 


non poſſunt. 


So that the Meaning is, a Condition ſubſequent by the 
Civil Law is of the Nature of a Condition precedent at 
Common Law; the Intereſt does not veſt actually, though 
virtually it does, till the Performance of the Condition, or 
in negative Conditions till Caution or Security is given for 
the Performance. Swinb. 4 pt. |. 9. c | 


But I do not obſerve, that 1 the Caſe cited by the 
Learned Civilians, where the Legacy is given on a precedent 
Fat to be performed, that may: be- performed, or nor, qr 

3 7 


—— 
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as Civil Law allows the Legacy to take Effect till the Fact 
done; and in the Inftances before given the Civil Law faith, 


the Legacy till Performance ſhall not have Effect. 


But it hath been inſiſted, that in many Caſes the Court 


hath looked upon theſe Conditions as void, and rejected them, 
and that in Inſtances as ſtrong as the preſent Caſe. 


That this Court hath decreed the Legacy where ſuch Con- 
dition was ſubſequent, and no Deviſe over, was before ob- 
ſerved; and that it hath as conſtantly refuſed to decree it, 
where there was a Deviſe over, is as evident. 7 


The Caſe Mo. 857. Greſly and Luther, was inſiſted on for 
that Purpoſe ; Aſſumpfit on Promiſe made by Defendant, in 
Conſideration the Plaintiff, who was the Mother, would give 
her Conſent and Furtherance to her Daughter's Marriage with 
him. Winch held it no good Conſideration, becauſe he ſaid, 
in Pigots Caſe, it was determined, that a Perſon, to whom 
: Legacy was given on Condition ſhe married with Conſent 


of Mother, had Sentence for her Legacy, though pleaded in 


Bar ſhe did not marry with Conſent of - Mother. 


This Pigor's Caſe is plainly a Sentence in the Eccleſi- 
ftical Court, where ſuch Condition is always difallowed ; 
but in the principal Caſe, the Conſideration was held good 
by the three other Judges; for Nature, they ſaid, had given 


Parents the Power of diſpoſing their Children, and in Nature 


the Children are bound to obey them, as appears by the 
Report of the ſame Caſe. Hob. 10. 1 Rol. Abr. S. 9. 
| Brown. 18. ooh 


But three Caſes have principally been relied on, determined 


n this Court, as parallel to this. 


Firſt, The Caſe of Fleming and Walderave, Cha. Ca. 5 8. 


which was a Leaſe for Years to Sir Edward Walderave and 
Lady, on Truſt to raiſe 900 & for a Feme Sole, in Caſe 
ſhe did not marry. contrary to good Liking of Sir Edward and 


Lady; if ſhe did, then to: go to ſuch Perſons as Sir Edward 


and 


5. 2 
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and Lady, or Survivor ſhould nominate, and for want of No. 
mination, to Sir Ed. and Lady, or Survivor of them; ſhe marrjc, 
without their Conſent, they die without any Nomination. Bil 
was preferred by Sandall, who had a general Deed of Gift from 
Lady W. who ſurvived, of all her Goods and Chattels, againſt F. 
Copledite, who had Adminiſtration to the Feme and Lady . to 
have the Benefit of this Leaſe; which was decreed for Copledite. 


Ihe Caſe is obſcurely reported, but here was no Nominz- 
tion, for the Gift of all her Goods and Chattels could not 
amount to make Sandall Nominee of this 9go0L 


Here appears no Diſlike of Marriage; for though no Con- 
ſent, it does not appear they diſliked it, and the making no 
Nomination is an Argument they did not, and fo the Con- 
dition not broken; and this might be the Reaſon the Book 
ſaith, it was not in the Power of the Truſtees to diſpoſe 
of the Leaſe otherwiſe ; though the Book gives no Reaſon 
for ſuch ſaying ; but in the Caſe of Greagh and Wilſon, 2 Yery, 
573- it is ſaid, there may be a Difference between mar- 
rying without Conſent, and marrying againſt Conſent, ac- 
cording to the Cale of - Fleming and Waldgrave. ts Nhe 


_ Secondly, The Cale of Needham and Sir H. Vernon, reſolved 
temp. Lord Nottingham, 6 2. . 4; ne I e 
The Caſe as reported is, That the Daughter of Lord Na- 
murreß and the Son of Lord K. prefer . a Bill to have the 
Benefit of a. Settlement made by Lord XK. and his Son, 
whereby Truſtees were to taiſe 1500 apiece for ' Portions of | 
two Daughters, the Plaintiffs and the Siſters, payable at the 
Marriage with Conſent of Truſtees or major Part of them, 
and Maintenance in mean Time; and if Truſtees had raiſed 
the Portions before they married, they were to improve them 
to the beſt Advantage, that they might receive the Increale 
for Maintenance till Marriage; and if they married without 
Conſent, the Portion of her ſo marrying ſhould reman 
oyer to another; the Truſtees received the Rents ever ſince 
the Death of Lord X. had raiſed the Portions; and the 
Plaintifs being in Vgars, and intending not to marry, ow 
; 4 ay 
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lay out their Portions in Purchaſe of Annuities for weir laber 


Maintenance. 


Queſtion was, Whether Plaintiffs ought to have Portions at 
their gun Diſpoſal, before they married wat Conſent ? wy.) 


And i it being adrminted; if either died babes Marriage, her 
portion ſnould go to her Executor or Adminiſtrator, and t 
offering Security to indemnify Truſtees from Claim by De- 
ſendants, who were Infants, Children of Charles Lord K. to 
whom Portion after Marriage without Conſent was limited 
by the Settlement ; the Court decreed it on 1 giving uch Se- 


curity. 


It is evident this Decree was not 3 to the uſu- 
Courſe of Proceedings in Equity; if one may gueſs upon 
ſo ſhort —ů — the Cale it ſeems to be a 
d Gee . 


"The Brother Robert; whe duds Was 1 eldeſt Son of 


Lord K, and Party to the Settlement and to the Bill, and to 


whom the Benefit of. the Portions, if not paid, would reſult, 
conſents his two Siſters ſhould have their Portions to lay 
out in the Purchaſe of Annuities, for their better Support, 
ad fo admits they would go to the Executor or Adminiſtrator 
if they died unmarried ; or perhaps it might be apprehended 
by the Parties, that a Sum of Money given to a Daughter 
to be paid at Marriage, like a Sum demiſed to an Infant to 
be paid at his Age of 21 Years, was an Intereſt veſted that 
would go to the Executor or Adminiſtrator, though the De- 
riſee Jed before the Time of Payment, and upon _— Ad- 
million, the Portions were decteectc. | 


But there was {till a Difficulty for _ Defendams to RIA 
the Money was limited over, in caſe the Daughters married 
vithout — of Truſtees; but the Plaintiffs being in 
Years, and declaring they ingended menen 60 marry, and be- 
ng leſs likely to do ſo, when their Fortunes were turned to 
Annuities, and offering any Security to indemnify Truſtees 
aanlt the Infants Claim, on ſuch Security which Truſtees 


9 C were. 


4 


* 
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_ willing to accept, the Court decreed the Portions to 


However it is manifeſt, that this Queſtion, Whether the 
Condition annexed to the Payment of the Portions, that the 
Daughter; ſhould. not marry without Conſent of Truſtees i 
good, or not, was not the Thing under the Conſideration of 
Court ; for they decreed the Portions though the Daughter; 
never married; whereas it is agreed on all Sides in the preſent 
Caſe, that Marriage is neceſſary before the Portions are pay- 


able, whether the Mother's Conſent is neceſſary, or not. 


But it is moſt evident the Court look'd upon the Condi. 
tion as good, or there had been no need of Security to in- 
demnify the Truſtees. (What need of ſuch Security, if the 
Condition was void ?) King ie 


If it be thought that it may be inferred from this Caſe, 
that the Portions were an Intereſt veſted in the Daughters, 
though they died before the Time of Payment; it is to be 
conſidered, this was only the Admiſſion of the Parties, no 
Determination of the Court in that Matter. Ts 


But I apprehend it is now a ſettled Point in Courts of 
Equity, that if Lands be ſettled, or a Term of Years 
created, on Truſt to raiſe Portions for Daughters, to be paid 
at Age of 21, or Marriage, and the Daughter dies before 
the Time of Payment, the Portion ſhall not go to the Execu- 
tor or Adminiſtrator of the Daughter, but ſink in the Eſtate 
for the Benefit of the Heir. * 


Ss it was held Pawlet and Purer, affirmed in the Houſe of 
Lords, 1 Ver. 204, 321. 2Ver. 397. 7, £41 
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So Tourney and Toarney, Pre. Cha. 2 90. though the Portion 
vas to be paid within a Year after the Father's Death, with 

he Intereſt from his Death, if the Child died within the Year. 
he | Ls SK | 1 BEUET *. by ys »{ 143371 
1 Thirdly, The Cafe Semphill & Ux ver. Baily & U, Pre. 
4 . „%. e e 2697 99 
rs ee BH] | 
nt Gail had three Daughters, Sarah, Elizabeth and Rebecca; 
ye the Plaintiff propoſed to marry Sarah the Eldeſt; Gaskil des 


dared if ſhe married him, he would not give her a' Groat, 
on which the Match broke off; after by Will deviſed his 
Ji. real and perſonal Eſtate to his Executors, to raiſe 35 L. per 
Ne n. for Daughter's Maintenance, and if ſhe married with 
he Conſent of Executors, 1000 J. in Part of her Portion; then 
{ttles real Eſtate to her Uſe for Life, and then to firſt and 
other Sons in Tail; 10001. to ſecond, and 1000 l. to third; 
le, he after married the Plaintiff without Conſent of Executors; 
15 Decreed the 1000 J. per Lord Lechmere and Ch. J. King in 
be Dutchy, (Dormer cont.) * | * 
no 


Firſt, This is a pecuniary Legacy, and no Deviſe over, 
for the real Eſtate is after deviſed. | | 


- Secondly, It was to be paid at Age of 21, or Marriage, 
which ſeems to ſuperſede what was before mentioned, for 
the Words are poſitive it ſhould then be paid, but no Negative 
_ it ſhould not, if ſuch Marriage was without Executors 

ent, 0 | n 


Thirdly, What the Court principally relied on, was, That 
of the Expreſſion of Marriage with Conſent of Executors, was 
previous, yet it was but a looſe inconſiderate way of expteſ- 
ing himſelf ; Words that are conſtrued to be a Condition, 
mult be ſuch as plainly ſhew it was the Intent of the Teſta- 
tor the Eſtate or Gift ſhould be conditional; what the Te- 
ltator meant is difficult to ſay ; it is ſuppoſed he meant the 
loud not marry the Plaintiff, but he does not ſay ſo; if 
he meant ſhe ſhould never marry without Executor _— 


8 
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he would not have given it at Age of 21, yet the Words 


are general, not confined to Marriage without Conſent un. 9g 
der Age. | We 
Since then it is apparent, that the Money to be raiſed i; = 
not payable till their Marriage with Mother's Conſent, which * 
is a Condition precedent to the Payment; ſince even b uw 
the Civil Law, if Money be given to be paid at a Time or Tay 
upon an Act previous to the Payment, nothing becomes due hi 
or can be demanded, till the Time incurred or the Act per- bm 
formed; ſince no Caſe appears where ever a Court of E. ler 
quity decreed Truſtees to pay Portions out of Lands given may 
on a Condition precedent, that the Party ſhould firſt mar. | 
ry with Conſent of Mother ; the Matter mult be conſidered T 
as res integra ; and upon the beſt Conſideration of it J have Con, 
been able to make, I am of Opinion that Sir Thomas 4.3 wh 
Daughters are not intitled to their Portions by this Cettle- 
ment, unleſs on their Marriage with their Mother's Conſent, B 
EA Obes 1 hath 
And the Reaſons on which I ground my Opinion are; Wk 
- Firſt, That it is the Right and Liberty of the Subjed, B 
who makes a voluntary Diſpoſition of his own Property, to Ae 
diſpoſe of it in what Manner and upon what Terms and viven 
Conditions he pleaſes ; this I believe will be univerlally al- 
lowed. | 7 Ti 
85 | 2 Ver 
- Secondly, That it is a fix'd and ſettled Maxim of Lav, WI gent 
that if an Eſtate in Land, or Intereſt out of Land, is limited Gb. 
to commence upon a Condition precedent, nothing can veſt ly 
or take Effet till the. Condition performed. 5 
And this is ſo and ſo ſettled a Point, that it holds WI Its 
altho the previous Act was at firſt impoſſible, or after be- N 
comes impaſſible by the Act of God or other Accident, the Bi ber - 
Eſtate can never veſt. This is Co. Lit. 206, 219. and Uo 
is a Rule ſo well known, that I need not cite Caſes to 
prove it. . 155 f Tre 
| . 
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| And this being a fix d Maxim of the Common Law, Aqut- 


tas ſequitur Legem; it is true in Courts of Equity it has pre- 
vailed, and it is reaſonable, that where a Compenſation can 
be made, Equity will relieve; for ſince it is the clear Intent of 
the Party, the Eſtate ſhould go to him ; fo when it was li- 
mited in Caſe he performed ſuch Condition, if the Perform- 
ance be prevented by the Act of God, or other Accident, it 
is highly equitable, if an adequate Recompence can be made to 


bim for whoſe Benefit the Condition was deſigned, that Re- 


ef ſhould be given, whereby the whole Intent of the Party 
may take Effect. 5 


This Relief was heretofore giren only on Breach of 
Conditions ſublequent, the Court being cautious of extending 
it to Conditions precedent. | 


But the Reafon being in both Caſes the fame, the Court 
hath of late. Years given Relief in caſe of Conditions prece- 
dent as well as ſubſequent. 


But where the Matter lies not in Compenſation, as in Con- 
ditions not to marry without Conſent, Relief hath never been 
ziven, that I have underſtood. 


This was in the Caſe of Bertie & Ux ver. Lord Falkland, 
2 Ver. 333. 3 Ch. Ca. 189. Salk. 231. ſolemnly ſettled on 
great Deliberation by Lord Sommers, Chancellor, aſſiſted by 
= J. Holt and Treby, all Perſons of great Eminence and A- 
ity. 


\ 


Mr. Cary by Will 1685 deviſed to Truſtees, on Truft for 
Mrs. Willoughby his Heir at Law for her Life; and if ſhe mar- 
ned Lord Guildford in three Years after his Death, then to 
her firſt and other Sons of that Marriage in Tail Male; if ſhe 
bd nor marry, then to Lord Falkland and bis Hei. 


Treaty of Marriage was on Foot, fome Backwardneſs feem- 
ed on Lord Guildford's Side, ſo three Years elapſed, and no 
9D Mar- 
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M arriage ; and after married Mr. Bertie, but could not be re- 


lieved. | | 5 


And it was ſaid in that Caſe, that it would not be ea, 
to find a Precedent of Relief in a Court of Equity, in caſe 
of a Condition precedent. 55 


So in the Caſe of Creagh & UN ver. Wilſon, 2 Ver. 552. 
Ez. Abr. 11. | | 


A Man deviſed 2001. to his Grandaughter if ſhe cor. 
tinued with his Executor till 21 ; but if taken away by her 
Father (who was a Papiſt) before that Age, or if the marr. 

ed without Conſent of Executor, then but 10. 


On Viſit to her Father with Executor's Conſent, he married 
her to a Papiſt. Decreed per Lord King ſhe ſhould have 


but 10 J. for he look d upon this as a Condition precedent, 
and Decree of Maſter of the Rolls cont? reverſed. 


But it was objected, that in the Caſe of Bertie and Lord 
Falkland, there was a Deviſe over; but there does not ap- 
| pear any ſuch in Creagh and Wilſon, mn. 
But what is the Effect of a Deviſe or Limitation over? 
4 | 
Where a Condition is annexed, not to marry without 
Conſent, it is a more full and plain Indication of the Te- 
ſtator's Intention that Condition ſhould be complied with, if it 
be limited over, in caſe the Conſent be not, than if no ſuch 
Limitation over; becauſe as it is ſaid, there is as full Evidence 
that the Teſtator intended Lord Falkland ſhould have the E- 
ſtate, if Mrs. VJ. did not marry Lord Guildford, as there was 
that her Iſſue ſhould have, if ſhe did marry him. Now if the 
Words of the Settlement ſhew as plainly that Sir Thomas 4. 
meant his Daughters ſhould not have the 2000 J. apiece to 
be raiſed by the Settlement, where is the Difference if the 
Money had been given away to another ? 


os f n In 
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. In the Caſe of Fry and P.rter, 1 Mod. 308, Ch. Baron 


Hale faith, it is urged there ſhould be no Relief, becauſe 
there is a Limitation over ; but that I ſhall not go upon, 
there have been many Reliefs in ſuch Caſes, but I think none 
in this; both Parties are in equal Degree to Deviſor; it is a 
voluntary Settlement, ſince Intent is as expreſs that the Per- 
ſon to whom limited ſhould have it, if Condition not per- 
ſormed, as the firſt ſhould, if it be; I think Conſtruction 
ſhould be made to comply with the Intention of the Party. 


le 


Now in the preſent Caſe the Settlement expreſly provides, 
That if any Daughter die before ſhe marry with ſuch Con- 
ſent as aforeſaid, the Sum intended for her Portion ſhall ceaſe, 
and the Eſtate be exonerated therefrom ; or if raiſed, ſhall 
be paid to ſuch Perſon to whom the Remainder or Reverſion 


ſhall belong. 


This ſeems to me equally ſtrong as if he had faid, it ſhall 
be paid to J. S. eſpecially if it be conſidered, that the Mo- 
ney doth not yet belong to the Daughter; where a Legacy 
1s given to another, defeazable upon Marriage without Con- 
ſent, there it may be proper to take the Money from her 
to whom it was firſt given, and veſt it in another, in order 


2 to ſhew the fix'd and determinate Purpoſe of the Teſtator; 
for if 1t be not limited over, the Mention of Marriage with 
our Conſent of Truſtees, Executors, or any other, looks rather 
Te- like Advice, Recommendation or Requeſt to do ſo, than any 
f it Relolution that ſhe ſhould loſe her Legacy if ſhe did not; 
uch but where it is upon a Condition precedent, the Intereſt is 
nce not veſted, and conſequently cannot be taken from any in 
E- whom it never attached, and transferred to another; for as 
was the Rule of the Civil Law expreſſes it, Cum conditio extiterit, 
the tune deberi incipiunt, & interim delegari non poſſunt. Therefore 
s 4. in ſuch Caſes it ſeems more proper to ſay, the Portion ſhall 
e to not be raiſed, or ceaſe, which was indeed Sir Thomas A.'s In- 
the tention, and not to give it from his Heir to another; this 
s what a Court of Equity would direct in like Caſe, as 
IN, appears by Lord Pawlet's and the other Caſes mentioned, 
In ad argues Sir Thomas A. meant the ſame Thing; and there- 


fore 
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fore the Rule, expreſſio eor quæ tacite inſunt, nibil operatur, ] 


think not applicable to the preſent Cale. 


A third Reaſon, which influences me to this Opinion, is 
that it is moſt agreeable to the Rules of Equity, to direct the 
Execution of the Truſt according to the Intent of him who 
placed the Truſt in him; it is ſaid a Truſt is conſtrued fi. 
vourably ; and it is true, it is conſtrued with as much Adran- 
tage as may be to make good and anſwer the Intent and 
Deſign of the Party; but it is conſtrued ſtrictly with regard 
to the Execution of the Truſt ; and therefore it would be 3 
ſtrange Thing, when the Truſt directs the Truſtees to pay the 
Money at the Time of the Daughter's Marriage with her 
Mother's Conſent, that the Court ſhould direct them to pay 
the Money before that Time. 


Nothing could juſtify a Court of Conſcience to decree 
Truſtees to act ſo contrary to the expreſs Words and Deſign 
of him that intruſted them, unleſs it were that the Condi. 
tion of marrying with Conſent of Mother or Truſtees, is, 2s 
it has been ſuggeſted, an unſufferable Reſtraint on young Wo. 
men, which encourages a vicious Courſe of Life, is a wan- 
ton Exerciſe of Power in a Parent, to ſubject his Children to 
the Arbitrary Controul of others in their Marriage, not only of 
their Mother, but of Eſtrangers, Executors, Adminiſtrators 
and Aſſigns. 


In caſe the Condition was chargeable with ſuch pernicious 
Conſequences, I ſhould think it deſirable the Legiſlature 
ſhould ſuppreſs it. 


Fourthly, But it is an Argument of no {mall Weight in 
my Opinion, that the Reftraint in the preſent Caſe, is not 
only Lawful, but Prudent and Reaſonable, and no Conſe- 
quence more likely to enſue from it, than the Hindrance of an 
inconſiderate or imprudent Marriage. ; 


Marriage was null, if made 
5 
I 


By the Roman Law, the 
without the Father's Conſent, nuptiæ confiſtere non 
3 1 
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niſi conſentiunt omnes in quorum poteſtate ſunt. Dig, I. 23. tit. 
2. L 20% | 3 | 


Hence Grotius obſerves ſome went ſo far as to think the 
Father's Conſent neceſſary by the Law of Nature, to the Va- 
lidity of the Marriage, Parentum conſenſum ad validitatem con- 
jugii 42. naturaliter quidam requirunt; but that is going 
too far. L 15 


But Grotius agrees the proper Rule, filiorum officio conve- 
niens eſſe, ut parentum conſenſum impetrant, plene concedimus ni- 
þ manifeſt N fit parentum voluntas. Gro. de jure B. & P. 
L 2. ca. J. 1. 10. & & £1.20 


So Puff Officium pietatis & reverentie requirit, ut & con- 


lum parentum adbibeant liberi, nec ipſor voluntati reluctentur. 
L. 6. ca. 2. ſ. — p. 635. | 


By the Cuſtom of London, a Daughter loſes her Orphanage 


Share of her Father's perſonal Eſtate, if ſhe marries without 


his Conſent, unleſs he be reconciled to it before his Death. 
Reſolved Foden and Howlet, 1 Ver. | | 


And it is the conſtant Declaration of Judges of the Law, 
and in Courts of Equity, that Marriage with the Parents 
Conſent, is a Piece of Obedience Children owe by Nature to 


their Parents. | 


Nor is this Obſequiouſneſs leſs due to the Mother than the 
Father, though the Authority and Power of the Father is 
greater. | 


By the Civil Law the Father might devolve the Care of 


his Daughter's Marriage to the Mother, fi in arbitrio matris 


pater eſſe voluerit, cui nuptum communis filia collocaretur. Dig. 
. 32, tit. 2. {. 62. ; | 1 Oz (t 1 


And thoſe who argue againſt the Nullity of the Marriage 
by the Law of Nature, if made without the Father's Con- 
ſent, inſiſt that the Mother's Conſent ſhould be equally ne- 

98 ceſſary 
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| ceſſary with the Father's; for in Nature they ſay, — 
ex «quo parentibus idem honos habeatur. Dig. I. 3 2. tit. + 
not. ad ſ. 35. . 


It was on this argued, that the Promiſe to the Mother for 
her Conſent, and Furtherance of the Daughter's Marriage, 
was held a good Conſideration in the Caſe. Mo. 857, Geh 


and Luther. 


And if. the Father may require his Wife's Care in the 
Marriage of his Daughter, why not a Friend's, as here, if 
his Wife died, or ſhould marry again, whereby ſhe might be 
leſs fit for ſuch a Truſt ? N 8 


Why may not a Man confide, that his Friend would take 
Care to make no Executor or Aſſignee but ſuch he could rely 
on, in caſe his next of Kin (who would be his Admmiſtrator) 
was not ſo proper for the Truſt? | 
And as to the Suppoſition, That ſuch a Truſtee may act 
out of Intereſt, or for By-ends, and fo refufe Conſent with- 
out any Ground, ſuch Proceeding, would ſurely be a Breach 
of Truft, which I doubt not but this Court may find Means 
to remedy, as well as in Caſe of other Breaches of Truſt, 


But the Condition in this Cafe is the more reaſonable, 
ſince here is a competent Maintenance provided by this Settle- 
ment for the Daughter till their Marriage with ſuch Conſent 
as required; ſo that they are not leſt deſtitute of Subſiſtence, 
although the 2000 J. deſigned in lieu of that Marriage, 
ſhould not be received by them, they have 70 l. per annum, 
and after the Death or ſecond Marriage of their Mother, 
100.1, per annum till married with Conſent, which is equiva- 
lent to the Intereſt of that Portion; which ſeems deſigned 
rather as an Augmentation of their Fortunes, to encourage 
them not to marry without the Mother's Conſent. 


80 that what is required, that they ſhould marry with 
Mother's Conſent, is not only a lawful, but what ſeems to 
me a prudent and reaſonable Reſtraint ; and (conſequently I 

"A | am 
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am of Opinion the Daughters are not intitled to the 20000 
to be raiſed by this Settlement until the Time of their Mar- 
nage with ſuch Conſent. | | 


The Schoolmen diſtinguiſh between the Pain of Senſe, and 
the Pain of Loſs; but the Pena damni is but improperly 
called a Penalty, and yet that is all the Penalty in the pre- 
ſent Cale. | 


I proceed to conſider the additional Portions given by the 
will, and muſt admit fome Difference between them and 
thoſe by the Settlement; for the Portions by the Will are to 
de raiſed out of a perſonal Eſtate, and not as thoſe by the 
Sttlement out of Land; for though a Term of 500 Years 
is veſted in Mr. White and Kenrick the Defendants, to raiſe 
the Sum of 3 100 l. and 10001. by Sale or Mortgage of the 
Lands included in that 'Term, yet that was intended to re- 
place thoſe Sums, which had been drawn out of the perſonal 
Eſtate, toward the Purchaſe of thoſe Lands, and when raiſed 
were to be paid to his Executors, and be accounted as Part 
of his perſonal Eſtate; and then the Will directs, That out 
of the Money ſo to be paid by the Truſtees to his Execu- 
tors, and out of all the other Monies, Bonds, Bills, Notes, 
&c, there ſhould be paid to ſuch of His Daughters unmarried, 
and unprovided for at his Deceale, 20001. as an Ang | 
tion of their Fortunes provided for them by the ſaid Inden- 
ture of Leaſe and Releaſe, which are taken Notice of and re- 
cited in the Will; | 


To be paid at fuch Times, and ſubject to ſuch Conditions, Pro- 
uſoes, Limitations and Agreements, as their original Portions 
are by the ſaid Indenture ſubject and liable. 


Now the Words of the Will muſt import, that this addi- 
tonal 2000 a- piece by the Will muſt be paid as and in like 
Manner with the 2000 J. a- piece by the Settlement; and 
then it is as if he had ſaid, I give an Augmentation of 2000. 
bs of my Daughters, when ſhe marries with her Mother's 
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Or it muſt import, That Sir Tho. 4. meant to give 2000 
a- piece to his Daughters abſolutely and unconditionally, and 
then the ſubſequent Words (zo be paid at ſuch Times 4; 
the original Portions) are a Delignation only of the Time of 
Payment. | 


But this laſt Conſtruction cannot be put upon the Will 
without great Violence to the Words. For firſt, Theſe 
Words (ta be paid at ſuch Times, ſubject to ſuch Conditions, Li- 
mitations and Agreements as the original Portions are liable to) 
mult be rejected as uſeleſs and inſigruticant. 


Secondly, The 2000 J. by the Will is meant as an Aug. 
mentation of the Portions by the Settlement, and therefore 
could not be intended to be paid but when the original Por- 
tions were ſo, which the Will deſigned to augment. 


- Thirdly, Here is no expreſs Deviſe or Bequeſt of 20001, 
to each Daughter, and then a Time limited for the Payment, 
as in thoſe Caſes which have been conſtrued to give a pre- 
ſent Intereſt to the Legatee, though Solvend' in futuro; as 
where 100 J. is given to a Child to be paid at full Age, or 
with Intereſt at his full Age. Dy. 59. in Margine. God. 
Orpb.. Leg. c. 17. . 11. 2 Vent. 342. 2 Ver. 137, 508, 
673. | 


I ſay, admitting the Diſtinction holds in perſonal Lega- 
cies, Where the Deviſe is to J. S. at his full Age, or to be 
paid at Age, yet in theſe Caſes there is a Deviſe, or Dilpoli- 
tion of the Legacy. | 


But in this Will (as if it was intended to avoid ſuch Con- 
ſtruction) there is no Gift or Deviſe of 2000 L to his Daugh- 
ters in expreſs Terms; but a DireCtion, that out of his Mort- 
gages, Bonds, Money, &c. there ſhould be paid to his Daugh- 
ters 2000 l. at the Time the original Portions are payable, 
which though it may be as effectual in Point of Operation or 
Benefit, yet it is different in the Manner of Expreſſion, and 
is not a direct Gift to the Legatee, which is relied on in 
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theſe Caſes, as a Reaſon to conſtrue it a preſent Intereſt in 
the Legatee. | 


Fourthly, It is provided by the Will, that if the Daugh- 
ter died before her original ' Portion becomes payable, the 
Money ſhall not be paid to her Executor or Adminiſtrator. 


But ſuppoſe the Will can admit this Conſtruction, what 
will be the Conſequence? Will a Court of Equity direct the 
payment of the Portion preſently, when the Will directs the 
Payment at the Time their original Portions become payable, 
that is, at the Time of the Marriage with the Mother's 
Conſent ? 


So that even upon this Conſtruction I do not ſee how the 
Plaintiff can at preſent be intitled to theſe Portions 


But taking the Will to import, that the Augmentation 
of the Portions deſigned by the Will ſhall become due to the 
Daughters, when they m with the Mother's Conſent, 
the only Queſtion that will remain is this : | 


Whether when a Man deviſes 2000 L out of his perſonal 
Eſtate to his Daughter upon a Condition precedent, that is, 
ypon her Marriage with the Mother's Conſent, it be proper 
for a Court of Equity to decree the Payment of ſuch. Por- 
tion on her Marriage without ſuch Conſent ? 


| What one might in Compaſſion wiſh or deſire is not to 
bave Place in a Court of Juſtice; which is not to make Men's 


Wills, but to compel the Performance of them, according to 


the true Intent and Meaning of the Teſtator, as far as it 
can be collected from his Words, and as far as is conſiſtent 
with the Rules of Law and Conſcience. | 


Now that it was Sir Tho. A.'s real Intention, that his 
Daughters ſhould have only the Maintenance of 70 J. or 
100. per annum, unleſs they married with. the Mother's 
Conſent, and that the 20001. by the Settlement and 2000 /. 
by the Will ſhould not be paid them, unleſs they did fo, 


g F leems 
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ſeems to me evident upon what I have already obſerved: 
and when by his Codicil he adds all other his Eſtate ſubje4 
to his Wife's Jointure (except. his Cheſbire Eſtate) to the Term 
of 1000 Years, veſted in Serjeant Cheſhire for the better ra. 
ſing his Daughters Portions ; by Indenture 1712 he is ſo 
cautious, that the ſame are therein and thereby appointed to 
be raiſed and paid; which ſhews it was his fix d and perma- 
ment Intention. 5 | | £03 4 


And though in the Truſt of the Cheſbire Eſtate limited to 
Serjeant Cheſbire, till his Sons are of 2 5 Years, to raiſe Main- 
tenance for his Sons till that Age, he directs the Reſidue of the 
Profits to be applied towards Payment of the ſaid Portions for 
his Daughters, which is a new Truſt ; I ſee not how it can 


be thence inferred, that the Portions ſhould he paid otherwiſe 


than before directed. 6 tit 

| This being Sir Thomas A.'s ſettled Intention, why ſhould it 
not prevail? S | | (1.4: 
lawful. | We 
A Condition precedent to any other perſonal Legacy, muſt 
be performed before any Intereſt or Title to the Legatee can 


accrue. 


By the Civil Law (as was before ſaid) a Legacy given cum 


pubeſcerit, cum in familiam nupſerit, Tc. niſi tempus conditiove 


obtigit, neq; res pertinet neq; dies legati cedere poteſt. Dig. |. 36. 


ne 


Is there any Inſtance in the Common Law, any Inſtance 
in this Court to the contrary ? | | "ey 


I hare not heard any; the only Caſe that hath the Sem. 
blance of a Condition precedent, is that of Semphill & Ux 
ver. Bailey, Pre. Ch. 562. R 
a 78 1 N 


But 


5 


Ihe Condition from what I have ſaid appears to me to be 
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But the two Judges who decreed that Caſe, look d upon 
it. as a looſe inconſiderate way of ſpeaking, it appeared not 
he meant it to ſtand as a Condition precedent to his Daugh- 
ter Sarah's Portion of 10001. which he meant ſhe ſhould 
have at her Age of 21, or Marriage, without ſaying ſuch 
Marriage ſhould be with Conſent ; and to another Daughter, 
the Words were thrown in between the 1000 /. given her in 
Money, and what was ſettled on her in Land. 


In the Caſe of Creagh and Wilſon, which was A perſonal 
Legacy given on à Condition precedent which was not per- 
formed, and therefore not obtained in this Court. 2 Ver. 572. 


| In the Caſe of Limitation over, it is admitted, that a per- 
ſonal Legacy given on a Condition not to marry without Con- 
ſent, ſhould be loſt if the Condition be broken. | 


In this Caſe the Reſidue of his perſonal Eſtate, not by him 
before given and bequeathed, is expreſly given to his Wife, 
which is equivalent to a Limitation over, if that were neceſ- 
ary, where the Condition is precedent and never performed. 


la the Cale of Creagh and Wilſon, there was no Limitation 
over, | | 


In the Caſe of Afton and Aſton, 2 Ver. 4 5 2. (which ſeems to 
be in this very Family) the Limitation over was only to make 
good the Portions of his other Daughters, if any Deficiency, 
or otherwiſe of his Sons; and that being a Condition ſubſe- 
quent, and thought ſomewhat an hard Cafe, might make Sir 
Thomas A. ſo careful in the preſent, to give his Daughters 
their Portions upon the like Condition, but to require it 
ſhould be precedent to the Payment of them. 1 2 


Fifthly, The only Reaſon why Courts of Equity have come 
n to allow Legacies given on Condition to be void, if the Le- 
gatees marry without Conſent, ſeems to be to keep up a 
Conformity between the Determinations of this and the Ec- 
deſtaltical Courts, where ſuch a Legacy would not be de- 
1 feated 
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the Legatee dying in the mean Time, his Executor or Admini- 


feated though the Condition ſubſequent ſhould be broken, 


D 


and the Legatee marry without Conſent. 


But ſuppoſe the Queſtion in this Caſe was in the Eccleſi- 
aſtical Courts; a pecuniary Legacy is given to be paid to 3 
Daughter when ſhe marries with her Mother's Conſent, vill 
the Eccleſiaſtical Court decree it before ſuch Marriage ? 


The Difference Swinb. 4 pt. f. 17. f. 308. takes, is where 
a Legacy is given at a certain Time, and where to be paid 
at a Time uncertain ; for ſo he ſays it is lawful for the Je- 
ſtator to do; in the firſt Caſe he faith, the Legatee, or if 
he die, his Executor may demand, and recover the Legacy af- 
ter the Time is paſt, unleſs the Meaning of the Teſtator be 
contrary, or it be a perſonal Service that cannot be tranſmit 
ted ; but if the Legacy be given after an uncertain Time, 


ſtrator cannot demand it, but is utterly excluded; As if a 
Man gives 100 L when his Daughter ſhall be married, if he 
die before Marriage of the Teſtator's Daughter, the Lagacy is 
utterly extinguiſhed ; ſo if 100 J. given when his Son ſhall 
die, though it be certain he will die, yet if Legatee die be- 
fore his Son's Death, the Legacy is extinguiſhed as if jt had 
been conditional. And the principal Cauſe why a Legacy gi- 
ven after another's Death is reputed to be conditional, he 
ſaith, is becauſe it is not only uncertain when he will die, 
but whether he will die before the Legatary, and conſequent- 
ly the Intention of the Teſtator ſeems to be, that the Le- 
gacy ſhould not be tranſmiſſible. | | 


And he ſaith it is not material, whether the Uncertainty 
be joined to the Subſtance of the Bequeſt, or to the Executi- 
on of it, for in both Caſes the Legacy is reputed conditional; 
as if I give A. 100 J. when my Daughter ſhall marry, or 
to be paid when my Daughter marries, for if A. die before 
her Marriage, in either Caſe the Executor cannot demand it. 


This is agreeable to what Lord King ſaith, Yates and Ferti- 
place, 2 Vern. 417. | 
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The Intent of the Teſtator is the predominant Rule to be 
obſerved. Swinb. 314. 


In all Sorts of Legacies, two Effects of Right of Legatee 
re neceſſary to be conſidere. 


Firſt, That which makes him Maſter of the Thing, whe⸗ 
ther he may demand it, or not, as yet. 


Secondly, That which puts him in a Condition to demand 
it: Of the firſt it is ſaid, the Time is come when the Le- 
racy veſts and becomes due; of the ſecond, the Time is come 
when he may demand it. | 


If Legacy is pure without Terms, it is due and may be 
demanded at Death of Teſtator; if Term preſcribed, it is due 
at Death of Teſtator, and may be demanded when the Day 
or Term of Payment comes; if Condition added, both Effects 
take Place when Condition is performed. Dom. J. 4. tit. 2. 


9. H. 7. f. 180. 74. | 


If the Right is veſted, he tranſmits it; if Time not come 
when Legacy was due, he does not tranſmit it. Dom. ib. 8. 10. 


Legacies left to an uncertain Time are conditional. Ibid. 


Term of an uncertain Day implies a Condition. 


The Lords Chief Juſtices Sir Williams Lee and Sir John Willes, 
who aſſiſted the Lord Chancellor Hardwicke upon this Appeal, 
being of the ſame Opinion, his Lordſhip was pleaſed to con- 
cur ; and thereupon the Decree of his Honour the Maſter 
of the Rolls was reverſed. 1 | 


9 G A TA- 


F 5 2 a 
t * . 
a . _—y th. th —— 


5 * 
- 2 * — — = —— . 


x 


> 


4 


K. — 
3 "$4 


1 


+ 


N 


* ; * 
><A 3 


OF 


The Pꝛintipal Matters, 


Abatement. 


Caſe 
67 P. in Abatement ſhall not 
be avoided by another Origi- 
nal Page 1 57 
185 Plea in Abatement, that Defendant 
was a Mercer, and no Gentle- 
man, as named in the Writ, held 
good 371 


Account. 


263 Court refuſed to order an Account 
in Equity for an Attorney's Bill 
tax'd by Prothonotary of C. B. 


612 
195 An Account directed for all Mo- 


nies received on the Sale of Stock 
pledged, notwithſtanding the Day 
of Redemption was paſt ; it not 
appearing that the Defendant had 
ſufficient Stock at the Day 393 


Acceptance, 


Bill of Exchange, how it ſhall be 
accepted 75 


49 


Ats of Parliament. 
Caſe 


33 Where an Act of Parliament ſhall 
have the Effet of a Recovery 


Page 50 


Adminiſtration. 


10 If Letters of Adminiſtration are 
loſt, new Letters of Adminiſtra- 
tion may be granted after an Ac- 
tion brought 18 

72 Adminiſtration durante minore æta- 
te of one intitled to the Admini- 
tration doth not determine until 

the Infant hath attained the Age 
1 110 

107 Adminiſtration during the Minori- 
ty of another, ſhall not ceaſe till 

his Age of 21 Years ' 159 

9 Grant of Adminiſtration when well 
pleaded 17 


Avminſftratoz. 
104 If a Plea to an Action brought 


| ” 


| 


by one as Adminiſtrator, that A. 
made 


rincipal Matters. 


A Table of the P 
Caſe | 


made an Executor, he ought to 
traverſe that A. died Inteſtate. 


Page 156 


udgment againſt an Adminiſtra- 
7 2 Confeſiion or Default, 
ef _ lite) is n Admiſſion f 
Aſſets, and he is eſtopped to ſay 
the contrary. on a Devaſtavit re- 
turned | 87 


Admiralty. 


47 Prohibition ſhall go to the Ad- 
miralty in a Suit for the Wages of 
a Maſter of a Slip 


Admiſſion. 


1236 Where Perfons-have-a Right to 
their Freedom, the tortious Re- 
fuſal of the Mayor does not make 
their Votes void, for Admiſſion is 
but a Ceremony 243 


Advowfon. 


A Grant of a Manor with all 
Advowſons, &c. thereunto be- 
longing, will not extend to an Ad- 
vowſon ſevered in ancient Times, 
though it was Appendant to the 
Manor 300 Years ago 362 


181 


$78 Whether a Contract for ten Shares | 


of Stock is within the Statute 
29 Car. 2. which enacts, that no 
Action ſhall be brought upon any 
Contract not to be performed 
within the Space of one Vear, un- 
leſs ſuch Agreement or Memoran- 
dum be in Writing, and ſigned 
by the Party, c. 354 


aienation. 
277 Whether a Deſendant after a De- 


74] 


þ 


1 


| 


” 


| 


cree againſt him ſhall, before Exe- 
4 


1 


' + 


| ; , £ 
39 Amendment, where it ſhall be 60 


Caſe 

cution ſued, by Alienation pre- 
vent the Plaintiff taking his Lands 
upon the Sequeſtration Page 712 


Amendment. 


139 A Miſpriſion of the Plaintiff; 
Name inſtead of the Defendant's 
amendable after Verdict without 

, Defence 2 50 

187 The Plaintiffs in Record of Nig 
prius omitted the words, ef præ- 

* dict. quer. fealicet ; but it was held 
amcndable by the original; Record 

191 A Miſtake in a Recovery DB. 
two of the Vills were omit 

-- aflowed to be amended by the 
Deed that led the Uſes 486 

244 The Miſtake of the Name of a 
third Perſon is not aided or a- 
mendable, though a Miſnomer of 
the Plaintiff or Defendant is 566 

252 Viſcomiti Lond. pracipimus tibi, 
inſtead of Vicecomitibus Lond. præ- 

pimus vobis, held amendable after 
verdict * 580 
197 Amendment, when allowed 418 


Anſwer, 


256 Anſwer falſified by 
ſent to a Trial 


one Witneſs 
57 

Antient Demeſne. 
62 Fine levied of Lands in Antient 
Demeſne, what effect it will bave 
, 93 

Appearance. 

71 Writ when aided by Appearance 
of the Defendant 209 


Appeal of Yurder. 
142 Where the Court quaſhes all Pro- 


ceedings on a Writ of 2 * 
urdef, 


* 4 
um 


1 


12 


37 


28 


A T, able of the Pri ncipal Matters. 


e _ * 


K 


Caſe ; 
4 Murder, Appellant may be ad- 


mitted to proſecute his Appeal by 
Bill againſt Appellee in cuſtod. 
Mar. Page 2 57 


Appeal. 


43 Order of Removal not appealed 
from concluſive to all the World 


71 
Appeudant. 


181 A Grant of a Manor with all 


Advowſons, &c. thereunto be- 


longing, will not extend to an. Ad- 


vowſon ſevered in ancient Times, 
though it was appendant to the 
Manor 300 Years ago 361 


Ifſets. 


123 If an Executor pleads Bonds and 

Judgments, and no Aﬀets ultra 
the Judgments, and the Plaintiff 
replies that the Bonds were frau- 
dulent, and it is found againſt 
him, he cannot have Judgment 
though the Aſſets are found to be 
ultra the Judgments pleaded 2 0 

57 Judgment againſt an Adminiſtra- 
tor by Confeſſion or Default pen- 
dente lite, is an Admiſſion of Aſ- 
ſets, and he is eſtopped to ſay the 
contrary on a Devaſtavit return- 


' Alignment. 
28 A Drawer of a Bill of Exchange, 


though given without Conſidera- 


tion, ſhall not be relieved againſt 


a third Perſon to whom it is aſ- 


ſign d for an honeſt Debt 43 


% 


Alſumpſit. 


67 It is fufficient to maintain an 2 
Jumpfit if the Conſideration was a 


* 


— 


871 


* 


Caſe 
Benefit to Defendant, or a Prejudice 
to, the Plaintiff Page 98 
59 Aſumpfit to deliver Oatmeal on 
board a Veſſel, to be brought by 
the Defendant, on or about the 
18th of January; Breach that he 


did not deliver upon the 18th is 
good after Verdict 89 


Attainder, 


133 A Perſon reſtored after an At- 
tainder for High Treaſon ſhall have 
the ſame equitable Intereſt in every 


Part of his Eſtate as he had before 
the Attainder 237 


Attachment. 


226 An Attachment returnable before 


the full Term, if after the Efloin- 
Day, which is ſtrictly the fiſt 
Day of Term, held good 547 


Attozney. 


144 Words, That I never forged any 
Man's Hand, but you are a forging 
Rogue, when ſpoken of an At- 
torney, held actionable 262 


Attozney's Bill. 


263 Court refuſed to order an Account 
in -Equity for an Attorney's Bill 
taxed by Prothonotary of C. B. 

f 612 


Avowant. 


26 An Avowant in Replevin may 
abate his own Avowry for Part of 
the Rent diſtrained for before, but 
not after Judgment — 


Averment. 


247 In a Scire Facias on a Recogni- 
| zance of Bail Defendant demurred, 


9 H becauſe 


Coſe 
becauſe it was not ſufficiently a- 
verred, that the Plaintiff was the 

-- ſame Perſon to whom they were 
bound; but held no Cauſe of De- 


murrer Page 573 
Award. 

5 Submiſſion to an Award good 

though only conditional 114 


115 When one undertakes to ſubmit 
to an Award for another, where 
it ſhall be adjudged good or _ 

: 1200410 183 
167 An Award held good, notwith- 
ſtanding ſome Objections in Point 
of Form 328 
225 A Submiſſion of all Matters in 
Differences, imports all Matters 
which either Party had jointly or 
ſeverally againſt each other 547 


Ball. 
232 END ER of a Priſoner by 
* his Bail is not compleat till 
48 Special Bail need not be given in 
an Information or Action qui tam 
on a Penal Statute 75 
235 Bail ſhall be given in an Action of 
Debt on a judgment, notwithſtand- 
ing a Writ of Error, if no Bail in 
the original Action, otherwiſe not 
e 556 


Bailment. 


go Where an Action on the Caſe lieth 
on Bailment or Undertaking 133 


Bailiff, = 
189 Where a Bailiff is charged directly 
with a Tort, it ought to be ſhewn 
that he is Bailiff of a Liberty who 
| has Return of Writs ; but other- 
wiſe it is ſufficient to ſhew ge- 
4 


; 


| 


A Table of the Principal Matters. 


Caſe 


2 


— —— ö 


nerally, that he is ſuch a Perſon 28 
has Authority to take Bail Page 


Bankrupt. 


92 Where a Bill drawn upon a Per- 
ſon who becomes a Bankrupt the 
next Day, ſhall not be deem'd good 

Payment 138 

73 Compoſition made by Virtue of 
the Statute againſt Bankrupts to 
be pleaded 112 

122 Bankruptcy, how it ſhould be 


pleaded. 205 
Bill of Exchange. 

37 Bill of Exchange, where the Re- 

ceipt of it ſhall be tantamount to 


the Receipt of the Money 57 
9 How it ſhall be accepted 7 


28 A Drawer of a Bill of Exchange, 


though given without Conſidera- 
tion, ſhall not be relieved againſt 
a third Perſon to whom it was aſ- 
ſign d for an honeſt Debt 43 
160 An original Bill, payable to one 
or his Order, is aſſignable after- 
wards to whomſoever it is en- 
dorſed, though the Words, or his 
Order, be omitted 311 


Bond. 


126 In an Action upon a Bond with a 
ſpecial Condition there muſt be 
particular Act fhewn by which 
the Plaintiff is interrupted, other; 
wiſe the Breach of Condition is 
not well aſſigned 228 


Bozough. | 


148 A By-Law to reſtrain Perſons 
from exerciſing a Trade not being 
free of a Borough, held void 269 


Bleach. 


200 


14 


16 


54 


220 


S K. © Fe > tt 


— W —— 


— 


2 
Breach. 

| umpſit to deliver Oatmeal on 
2 Ho Veſſel, to be brought by 
the Defendant, on or before the 
18th of January ; Breach that he 
did not deliver upon the 18th is 
after Verdict Page 89 
98 In Covenant Breach aſſigned ought 
to be poſitive and certain 146 


Breach of Truft. 


200 Whatever a Truſtee does to pre- 
vent the Intention of his Teſtator 
is a Breach of Truſt, and ought 
to be ſet aſide 423 


Byp-Law. 


148 A By-Law to reſtrain Perſons from 
exerciſing a Trade not being free 
of a Borongh, held void 269 


Cattle. 
14 12 Cattle into Tithe 


1 makes it a fraudulent Se- 
verance 22 


Cartier. 


16 A Hackney Coachman not a Car- 
rier to be charged upon the Cu- 
{tom of the Realm 25 


Certioꝛart. 
54 A Certiorari lies to remove an 
Order of Juftices of the Peace 
upon a private Act of Parliament 


b 86 


Chambers. | 


220 Whether Chambers in an Inn of 
Chancery. are within the Words or 
Intent of the 43 Eliz. rateable to | 


the Poor 534 


A Table of the Principal Matters. 
— 


| 


-  Chofein Aon. 

280 Husband dying before Legacy was 
p_ to his Wife, it is in the 
ature of a Choſe in Aion, 
which will ſurvive to the Wife 
Page 725 


Clergyman. 
59 Where a Prohibition ſhall be 
granted to the Spiritual Court 


where a Libel is for Words ſpok 
of a Clergyman, though they im- 


Clover Seed. | 
| 269 Tithe for Clover Seed due to Vi- 
car = 633 
Codicil. 


190 A Codicil ſigned and publiſhed in 
the Preſence of three Witneſſes, 
held a Republication of the Will, 

and that both made but one Will 

| 387 


College of Phyſicians. 

50 Power of the Cenſor of the Col- 

lege of Phyſicians & . Wy 
Common Ball. 

63 Where the Plaintiff hath been non- 
ſuited for a Defect in the Declara- 
tion, the Defendant ſhall be ad- 
mitted to common Bail in a new 
Action brought | 94 

Commitment. 


15 A Cuſtom to commit for refuſing 
to come upon Livery in the Vint- 
ners Company, held good 24 


Compo- 


A Table of the Principal Matters. "I. 


Caſe x 
Compoſition. 


73 Made by Virtue of the Statute 
againſt Bankrupts, how to be 
pleaded Page 112 


Condition. 


123 Whether Words in the Condition, 
which are repugnant to the plain 
Intent of the Parties, ſhall be re- 
jected | 231 


Condition Special. 


126 In an Action upon a Bond with 
a ſpecial Condition, there muſt be 
particular Act ſhewn by which the 
Plaintiff is interrupted, otherwiſe 
the Breach of a Condition for a 
quiet Enjoyment is not well aſſign- 
ed 228 


Condition ſubſequent. 


214 The Non-performance of a Con- 
dition, tho' ſubſequent, ſufficient 
to bar the Plaintiff's Title to 


whatever he claimed upon ſuch | 


Condition 513 


Conditional Pꝛomiſe. 


36 A conditional Promiſe will avoid 
the Statute of Limitation 54 


Contingent. 
41 Remainder, when it is contingent, 
and when it veſts 62 
Conſideration. 


67 It is ſufficient to maintain Aſump- 

fit, if the Conſideration was a 
Benefit to Defendant, or a Preju- 
dice to the Plaintiff 98 


4 


Caſe 


J2 


178 


[#45 


I 52 


88 


88 


. 


Contract. 


A Contract performable as well 
before as after a Day mentioned in 
the Statute 8 & 9 V. z. at the E. 
lection of the Party, is not within 
that Act of Parliament Page 49 
Whether a Contract for ten Shares 
of Stock is within the Statute 29 
Car. 2. which enacts that no Ac. 
tion ſhall be brought upon any 
Contract, not to be performed within 
the Space of one Vear, unleſs ſuch 
Agreement or Memorandum be in 
— riting, and ſigned by the Party, 
c. 


182 In a Contract for Stock it . 


appear by the Regiſter itſelf to 
whoſe Uſe the Contract was made 


365 
Contempt. 


Sheriff cannot take Bail-Bond up- 
on Attachment for a Contempt 
264 


Convittion. 


A Conviction ſuper Præmiſſis for 
three Penalties of 5 J. each for 
killing three Hares, where it ap- 

rs it was done the fame Time, 
is bad, for the Statute does not 
give 5 J. for every Hare, it being 
but one Offence 274 
In a Conviction on 43 Eliz. cap.7. 
for cutting down Trees, the Num- 
ber and Quantity of Trees ought 
to be mentioned expreſly 131 
A Conviction of a Papiſt, where 
good, Avoidance of a Church 


before Conviction forfeited by the 


Conviction ' 169 


Conveyance. 


135 A Conveyance cannot operate by 


way of Covenant to ſtand ſeiſed, 
"it where 


1 


Cay 


11 


1 


A Table of the Principal Matters. 


| —_—— 


125 where the Intent of the Party 


who conveys appears to be con- 
trary to ſuch a Conſtruction 
| Page 242 


Copyhold. 
171 A Deviſe of all his Eſtate whatſo- 


ever, comprehends all that a Man 
has, Real or Perſonal ; and when 
there is a Surrender to the Uſes of 
his Will, a Copyhold Eſtate will 
fall under the ſame Conſtruction 
337 

58 A Copyhold Eſtate ſurrender'd to 
ſeveral, equally to be divided, and 

to their reſpective Heirs, is not a 
joint Eſtate, but an Eſtate in 
common 88 
52 Surrender of a Copyhold to the 
Deputy of a Deputy Steward out 
of Court, is good 84 


Copyholder. 


44 If a Lord of a Manor cut down 
Trees, where a Copyholder may 
take them for Repairs, Treſpaſs 
licth 71 


Copozation. 


55 An tion lies againſt Members 
of a Corporation by their private 
Names, tor a falſe Return to a 


Mandamus by their Corporate 


Name 36 | 


Coſt. 
119 Where an Executor ſhall pay Coſt 


in Trover 162 
12 Coſt when given upon the Statute 
of 22 & 23 Car. 2. 19 
85 Plaintiff in Replevin ſhall not pay 
Coſt when the Writ abates 122 


Caſe 
Covenant, 


268 Covenant to repair binds though 
the Houſe burnt Page 627 
169 A Covenant, though good in its 
Creation, may be extinguiſhed af- 
terwards by the Death of the Co- 
venantor to- whom the Covenantee 
was Heir 333 
188 In Covenant the Plaintiff by his 
Replication aſſigns ſeveral Breaches 
to which the Defendant does not 
rejoin, though the Plaintiff can- 
not waive the Breaches, (being 
entered on the Roll) yet he may 
take Judgment for want of the 
Rejoinder . 376 
127 A Covenant to enjoy without Di- 
ſturbance generally, ſhall be con- 
ſtrued a Diſturbance by legal Ti- 
tle; but where a Man covenants 
expreſsly againſt thoſe who claim 
or pretend to have a Right, the 
Breach is well aſſigned though the 
Diſturber has no legal Right 230 
98 In Covenant Breach aſſigned ought 
to be poſitive and certain 146 
113 What ſhall be judged a good 
Breach of Covenant 180 


County in Bargin. 


239 The County being in the Margin 
will ſupply the want of it in the 


Declaration 5 562 


Cuſtom of the Realm. 


16 A Hackney Coachman not a Car- 


rier, to be charged upon the Cu- 
ſtom of the Realm 25 


Cuſtom. 
15 A Cuſtom to commit for refuſing 


to come upon the Livery in the 
Vintners Company, held good 24 


91 261 Cu- 


— 


- : A T, able of the Pri ncipal Matters. 


- 
264 Cuſtoms or Preſcriptions only tri- 
.able at Common Law Page 603 


Cuftom-houſe Dfficer. | 


234 In an Action qui tam on Stat. 
9 Ann. againſt a Cuſtom-houſe 
Officer, the Plaintiff hath a Right 
to inſpect Town Books, and take 
Copies to be uſed at the Trial 555 


Damages. 


38 A* Action lieth not for ge- 
neral Nuſance where a par- 


ticular Damage to the Plaintiff is | 


not laid 58 
129 Judgment ſhall not be arreſted af- 
ter Verdict where entire Damages 
ate given, though Part of the 
Time was to come at the Time of 
Trial 231 

166 In an Action upon the Statute 
13 Ed. 1. for a Robbery, it ought 

to appear the Plaintiff has the 
whole Property 
which the Robbery was committed, 

_ otherwiſe, if entire Damages be 
given, it will be bad in toto 327 


Dedution, 


264 Board not deducted out of Money 
due unleſs agreed 6513 


Defeaſauce. 


245 In a Defeaſance to a Bond it is 


not neceſſary to recite the Bond 
| 568 


Devaſtavit. 


57 Judgment againft an Adminiſtra- | 


tor by Confeſſion or Default pen- 
diente lite is an Admiſſion of Aﬀets, 


and he is eſtopped to ſay the con- 


trary on a Devaſtævit returned 87 
4 


in the Money of 


* 


— 


—_— = 


Caſe 


— 


* 


Devilee. 


60 A Deviſee not a ſufficient Witneſo 


80 


to a Will within the Statute of 
Frauds Page 99 


Declaration. 


76 Declaration in an Action on the 


Caſe for a Way when help'd by a 
Verdict where the particular Sort 
of Way is not ſhewn 114 
Where help'd by Verdict 116 


5 Where the Plaintiff is not obliged 


205 


157 


70 


78 


in his Declaration to ſhew any 


Title in himſelf | 7 
_ Delegates. 
Where Parties are diſſatisfied with 


what two Delegates do in Alis 
Ordinariis, ſuch as ſettling Alle- 
gations, &c, the Matter may be 


brought under the Conſideration - 


of the Condelegates 446 


Demurrer. 


The Stat. 4 & 5 Ann. does not 
give any Remedy upon Demurrer, 
but in Matters of the fame Nature 
with thoſe which are there ſpeci- 
fied | 305 
Where the Court will not hear 
any Argument about the Plea on 
a Demurrer before the Trial of the 
Iſſue | 109 
On a General Demurrer Duplicity 
not fatal Wee 115 


192 Extent ſball go for the King's 


Money againſt any one that im- 
bezils it, but not where Mons 


due to the King is paid and bis 


Ballance in his Hands 


Security cancelled before Bond 

given by Deputy to Principal = 
4:24 

Depoſit, 


230 


130 


171 


177 


224 


136 


45 


rr 


6 


c — 


Caſe 
F . Depoſit. 


Not reaſonable to decree a Depoſit 
back which is made by way of Se- 
curity to any one, where the Per- 
ſon had a proper Power and Au- 
thority to make it Page 462 


209 


Departure. 


zo When the Defendant by bis Re- 
joinder departs, it is good Cauſe of 
Demurrer 553 


Devile. 


130 Where there is no Deviſe ante- 
cedent, the firſt Son of the Wife 
cannot take by way of Remainder 


233 


171 A Deviſe of all his Eſtate what- 
ſoever, comprehends all that a 
Man has, Real or Perſonal; and 
when there is a Surrender to the 
Uſes of his Will, a Copyhold E- 
ſtate will fall under the ſame Con- 
ſtructions 337 

177 No one ſhall take againſt the Heir 
without an expreſs Deviſe to him 

224 A Deviſe to E. H. and her Has 

and if ſhe and D. S. die without 
Iſſue, he gives ſeveral Annuities 
charged upon the Premiſſes to 
Charitable Uſes ; held that E. H. 
had an Eſtate in Fee 542 

136 A Deviſe that if Mill am the eldeſt 
Son of the Teſtator ſhould happen 
to die without Iſſue, that then 
and not otherwiſe, after William's 
Death, he deviſed it over to his 
Son Richard and his Heirs; held 

that William took an Eſtate-Tail 
by Implication | 2 

45 Where the ſame Eſtate is deviſed 
to a Man which he would have 
taken by Deſcent, he ſhall be in 
by - Deſcent notwithſtanding the 
Poſſibility of a Charge 72 


A Table of the Principal Matters. 


Caſe 
51 What Words will make an Eſtate- 
Tail in a Deviſe Page 82 
86 Where an Heir at Law ſhall take 
by Deviſe, and not by Deſcent 


| I2 
111 When it gives an Eſtate in Fee 
16 
118 A Deviſe to one for Life, — 
then to be at her Diſpoſal, pro- 
vided ſhe diſpoſed of the ſame 
after her Death to any of her 
Children, held only an Eſtate for 
Lite in the Mother 194 


Deſcent, 


208 Entry toll'd by Deſcent and Non- 
claim | 457 

45 Where the ſame Eſtate is deviſed 
to a Man which he would have 
taken by Deſcent, he ſhall be in 

by Defcent notwithſtanding the 
Poſſibility of a Charge 72 

86 Where an Heir at Law ſhall take 
by Deviſe, and not by Deſcent 
123 


Deputy. 


52 Surrender of a Copyhold to the 
Deputy of a Deputy Steward out 
of Court, is good 84 


Diſability. 


158 In a Plea of Diſability of the 
Plaintiff, that he was a Recuſant con- 
vict, that he did not take the Oaths 
at the Quarter-Seſſions, it is not 
enough to ſay, Et hoc faratus eſt 
verificare, unleſs it adds per Re- 
cordum 307 


| Diſcovery. | | 
274 Bill for Diſcovery of Matters prc- 


per at Law, not proper for Relief 
in Equity 694 


Diſtur⸗ 


A Table of the Principal Matters. | 


Caſe 
Diſturbance, 


127 A Covenant to enjoy without Di- 
ſturbance generally, ſhall be con- 
ſttued a Diſturbance by legal Title; 
but where a Man covenants cx- 
preſsly againſt thoſe who claim or 
pretend to have a Right, the 

..1, Breach is well aſſigned, though 
the Diſturber has no legal Right 


| Page 230 
P 
121 Where Corn taken in Execution 

may be diſtrained 204 
Diltribution. 


3 Executors not obliged to make 
Diſtributions according to the Sta- 

tute 22 & 23 Car. 2. 

56 There ſhall be no Repreſentation 
after Brothers and Siſters Children 


87 


Diſcharge. 


42 Where Martiage ſhall diſcharge a 
Bond to a Feme Obligee 67 


Dignity ot the Court. 


278 Where Demand is below the Dig- 
nity of the Court, the Bill ſhall 
be diſmiſſed without entring into 
Merits | 715 


* 


253 In Dower Plea of Leſſee for Vears 


ought not to be received after 
Plea and Judgment for Deman- 
at 581 
116 Tenant in Dower ſhall not have 
Execution of a Reverſion after a 
Term le 


9 11 


Caſe 


172 


Dzawback. 


211 Money received for the Drawback 


of Goods and Merchandize not 
fairly exported according to the 
Statute, liable to the King's De- 
mand though in the Hands of a 


third Perſon not Particeps crinj. 
nis Page 481 


Duplicity. 


78 On a General Demurrer Duplicity 


not fatal i (ans 
Durante minoze ætate. 


107 Adminiſtration during the Mino- 


rity of another ſhall not ceaſe un- 
til his Age of 21 years 159 


Encloſure of Common. 


O one can maintain Action 
on the Caſe for encloſſng 
Common but thoſe who have a 
particular Right (or ſhew ſpecial 
Damage), and though he hath ſpe- 
cial Damage, he hath no Right to 
his Demand without alledging a 
Preſcription 341 


Entry. 


208 Entry toll'd by Deſcent and Non- 


claim 457 
Erroz in Parliament, 


198 Within what Time Error in Par- 


liament may be brought 420 


259 Error in Fact not aſſignable in the 


Exchequer Chamber 597 
Erroz, 


77 Error for want of an Original is 


not compleatly aſſigned until the 
Certificate is returned 115 


Error 


E 


7. 


10 


23 


51 
154 


A Table of the Principal Matters. 


ag Error for want of an Original, 
another Original allowed by the 


Court of Chancery Page 118 
Ejetment. 

74 In an Ezectment againſt ſeveral, 

if one only confeſs Leaſe, Entry 


and Ouſter, and the others do not, 
how the Verdiet ſhall be 


Eſcape- 


199 In an Action for an Eſl De- 


* 
fendant owed to plead double | 


422 
231 In an Adion for an Eſcape, De- 
fendant pleads the Priſoner eſcap'd 

and returned before the Action 


113 


— 


| Ca/e 


184 A Man deviſes - to his Wife in 
Tail general, Remainder to J. S. 
in Fee, and the Wife with a ſub- 
ſequent Huſband ſuffers a Reco- 
very; held good againſt the Heir 
of the Deviſor, notwithſtanding 
the Statute 11 H. 7. caps 20. * 

186 A Deviſe, that if William 12 

eldeſt Son of the Teſtator ſhould 

happen to-die without Iflue, that 
then and not otherwiſe, after Vii- 
liam's Death he deviſed it over to 
his Son Richard and his Heirs 
held that Villiam took an Eſtate- 
Tail by Implication 72 

If an Eſtate be given to a Man and 
his Heirs, and if he die without 

Iſſue, Remainder over, theſe Words 


222 


brought, without his Knowledge, are explanatory of the Word Heir, 

and was in Execution for the Da- and make an Eſtate - Tail 539 

mages on the ſaid Judgment; and | 

it was held well, it being well Effoin-Day. 

tantamount to a W on a 

freſh Purſuit 554 | 226 An Attachment returnable before 
o; Officer le for an Eſcape * the full Term, if after the Eſſoin- 

a Perſon where Action ariſes out Day, which is ſtrictly the firſt Day 


of the Juriſdiction of the Court 
by who Proceſs he was taken 


153 

Eſtate in fee. 
165 What Words in a Will ſhall make 
an Eſtate in Fee, and what not 


Z#J 


Eftate in Tail. 


51 What Words will make an Eſtate- 
Tail in Deviſe 82 

154 A Limitation to one to take and 
enjoy the Profits of an Eſtate du- 
ring his Life, and after his Deceaſe 

| to the Heir Male of his Bod 
would make an Eſtate-Tail, where 
nothing 
Ieſtator's Intent to the contrary, 
otherwiſe not 289 


| 


y. * 


appears that explains the 


of the Term, held good 547 


Evidence. 


151 In an Action founded upon an In- 
jury, every Thing that ſhews that 
the Defendant did what he might 
lawfully do, may be given in Evi- 


dence upon Not guilty pleaded 373 
Exetution of Powers. 
162 Of the Execution of Powers in 
regard to making of Leaſes 312 
Execution. 
A your of Error brought 
Execution ought 


— if Bail be not 
328 


found 


$2 Exe- 


9 K 


r 


— — 


— — 
AT able: ofthe Privcipal Matters. 


— — 
- > 


* 4 
4 Execution bearing Date, Teſte be- 
fore the Judgment ſigned, when 
good Page 117 
24 There 


may 
Goods after a firſt Fieri facias 
that has not been executed 35 
121 Where Corn taken in Execution 


2 5 cannot be taken in — 


tion vt 226 
277 4 Wee D endant after a Decree 
., agaioft him ſhall, before Execu- 
© tion ſued, by Alienation prevent the 


Plaintiff taking his Lands upon the 


OS 


x | Executoz, 


3 Executors not obliged to make 
Diſtribution according to the Sta- 
- tute of 22 & 23 Car, 2. E 
102 Executor may traverſe the Deviſe 
af an Executorſhip $0 another. 
+ Payryent to an Executor having a 
Probate, if the Probate is after- 


Wards repealed, d 


712 


| 150 
110 „ When: e Coſt in 
Trover | 162 


ppb ok > 2:4 ES A 


259 Error in Fact not aſſignable i in the 


e 597 
Eriseat. 
241 An Exigent is ed by a 


Writ of Error 


— 


* 
® o 
- ny > * 1 * F Vo 2 a 
S 
% 4 — 
f N | 


192 Extent ſhall ; 90 for the King's Mo- | 
ney againſt any one that imbezils | 


—— 23 


be an Execution of 


| 


ces not diſcharge | 
the Party againſt the legal Executor | 


56. 


Ce 


w the King are paid, and 0 See 
Depury to Principal for Ballon? 


Hands Page 388 


teme Covert. 


266 COURT way order Feme Co- 


42 


vert who is an Infant, 


Heir or Truſtee, to levy a Fine big 
Where Marriage ſhall Ne 


* Farr a. 8 67 


111 


23 


Pele when it gives an Ente in 


Fer. Simple. ; 


| 164 
Fer aber 


Whoa a Perſon may ba bd to 


have a Property in what is called 


Feræ naturæ 11 1704 1:44 


Fine, 


Fine levied of Lands. 3 in Ancient 
- Demeſne, what Effect it will have 


' 9 
Deeds to lead the Uſes of Fines 29 
Forcibly Entry. 


Reſtitution ought. to be made im- 
mediately upon a eee of a 
Forcible Ent 61 


: * 
* 
. 
> F » 


Where an Action of the Caſe 


| lies, fox. negligently keeping his 
Fire in his Cloſe, by which the 
Plaintiff was damage 32 


Fit 


81 


24 


23 


110 


a. 


152 


249 


8989 9 — _— a ww 


= -Þ kw 


GOD 


=> MPs — * — IE 8 


A Table ; of the Principal Matrers. Mt 
—_ | caſe 
Of fert Faclas. afing a Dog ts Kill the Game, i it 


| There may be an Execution of 
Goods after a firſt Feri Facias 
that has not been executed Page 


35| 
Freſh Purſuit, 


231 In an Action for an Eſcape De- 
© . fendant 'pleads, that the Priſoner 
eſcaped and returned before the 
Action brought, without his Know- 
ledge, and was in Execution for 
the Damages on the faid Judg- 
ment; and it was held well, it 
being tantamount to a Retaking 
on a freſh Purſuit 554 


Frauds. 


119 Where a Will is well executed 
within the Statute of Frauds 197 
bo A Deviſee not a ſufficient Witneſs 
to a Will within the Statute of 

- Frauds 91 


F 


4 HERE a Man ſhall a- 
void a Bill for Money 


' loſt at Play, by * * of 
16 Car. 2. 4 


F © Game ak. 


21 5 Conviction of Perſons anqualified| 
in 5 J. Penalty for every Hare, 


when held good 522 
7 52 A Convittion præmiſis for | 
three Penalties of "Cl. each for 


| killing three” Hares, where-it ap- 
pears it was done the ſame Time, 
is bad; for the Statute does not 


give 50 for every Hare, it being! 


but one Offence 274 


240% In Action of Debt upon the Sta- 


| 


tute 4 & 5 Ann. for keeping and | 


is neceſſary to ſhew what Sort of 
Dog it was Page 376 


peil. 5 3 


'4 


174 'U PON a Settlement orten | 


to be ks ts feat for ſe- 

veral Purpoſes, the Refidues given 
to B. and bis Heirs, teſerving 
only 200 J. to be paid to ſuch Per- 
ſon as the Donor ſhould by Wri- 


ting under his Hand direct, who 
died without any ſach Diredtion, | 


the 2001. will go to M Her, and 


not to B. or his Aſſign 
177 No one ſhall ab inſt a un ns 


without an expreſs Doi to bim 


353 
108 Settlement by Heir on the Part of 


the Mother to the Uſe of himſelf 
in Fee, ſhall be to the old Uſe 


265 
J 


Hereſy. 


; 7th | 120 In 2 Tibet fe Ieh de Rebeat 
Gaming. | | 


of a Citation by the Nen bf the 
Arches, held a good Cauſe of Ap- 


——— 199 


| 210 On a ſpeci Verdict in an Indict- 
ment for a R on the High- 


way, the Words, then and there 
immedi iately, do not ſufficiently 
aſcertain the Time to find the 


| Priſoner guilty | 478 

| 1 {£45159 8 244 

Þigh. Treaſon. 
133 A Perſon reſtored after an Attain- 
der for Treaſon ſhall _ 
the ſame equitable Thtereſt i 

Part of his Eſtate, as he had, — 
| the Attainder” . ee = 237 


ey 


pans 


47 


o 
— 
0 — we eo 
— — — 
——ũ—ñ— — — 


—— 


A Table of the Principal Matters. 


Caſe 
Þomtcide. 
8 When it is Murder Page 13 


Þundzed, 


175 An Action lies upon the Statute 
13 Ed. 1. againſt the Hundred 
for a Robbery committed on a 
Sunday, notwithſtanding 29 Car. 2. 
if it appears that the Perſon robbed 
was only going to his Pariſh 
Church 345 


Jeokall. 


233 FF Action be laid in one County 
| and the Venue in another, it is 
a Jeofail, and helped by the 4 & 
5 Ann. | 555 


Indozſement. 


160 An original Bill, payable to one 
and his Order, is aſſignable after- 
wards to whomſoever it is en- 


dorſed, though the Words, or hi 


Order, be omitted 311 


Indutement. 
155 Inducement to a Traverſe inſuffi- 
cient where the Traverſe is a Thing 
immaterial 302 


266 Court may order Feme Covert 
who is an Infant, being Heir or 
Truſtee, to levy a Fine 615 


Inferioz Court. 
248 In juſtifying under the Proceſs of 
:x inferior Court, it is 
to ſhew that the Precept levied. 
was within the Juriſdiction of the 


ö 


Caſe 
Infomation. 


134 An Information: ſhall. go ap; inſt 
the Mayor where the Pars in. 
titled to their Freedom, and de- 
mand Admittance, are refuſed 


| Page 240 
Jnſurance. 


180 When Inſurance is, Intereſt or no 
Intereſt, the Plaintiff has no Oc- 
cation to prove his Intereſt, for 
Defendant cannot controyert that 


300 


Intention, 


135 A Conveyance cannot operate 
way of Covenant to ſtand Te 
where the Intent of the Party who 
conveys appears to be contrary to 
ſuch a Conſtruftion * 


8 Innuendo. 


| 27 An Information for Perjury ſhall 


not be ſuppticd by the Imuend 
75 43 


Jointenants. 


58 Copyhold Eſtate ſurrendered to 
ſeveral, equally to be divided, and 
to their reſpective Heirs, is not a 
joint Eſtate, but an Eſtate in 
common 88 

Joint Obligation. 

93 Action upon a joint Obligation 
will be bad, if it does not appear 
that all executed it 139 

Irregularity, 
89 A Sheriff ſhall not take Adyan- 


tage of his own Irregulatity to er- 
cuſe himſelf in an Action 132 


Court 574 


Iſſue. 


\ * 


10 


2: 


12 


12 


22 


216 Verdict ſet aſide where the jury 


—— 
” * 


2 
100 In an immaterial Iſſue Defendant 


again after a 
Verdict for Plaintiff Page 148 


219 Sufficient to inſert in the Copy of 


the Iſſue, by way of Replication to 
a Plea of Nul. tale Record. Qyod 
habetur tale Recordum, though not 


under Counſel's Hand 533 


Judgments. | 
123 If an Executor pleads Bonds and 
Judgments, and no Aﬀets ultra 
the Judgments, and the Plaintiff 
replies that Bonds were frau- 


dulent, and it' is found againſt 


him, he cannot have Judgment 
though the Aſſets are found to be 


ultra the Judgments pleaded 206 
129 Judgment ſhall not be arreſted af- 


ter Verdict, where entire Damages 


are given, though Part of the 


Time was to come at the Time of 
„ 231 
21 The Benefit of a Judgment againſt 
Husband and Wife ſhall ſurvive to 
the Plaintiff I 
6 When it ſhall be taken — 
Plea, and when upon Confeſſion 
or Nil dicit | 8 
227 Where the Treſpaſs is confeſſed 
by the Defendant in his Plea, the 
- Plaintiff ſhall have t 
though a Verdict be found for the 
Deſendant 548 


f ..-, Jury. 


138 If 'the Jury is diſcha at the 
Aſſiſes for a View, is no 
Need of a Venire facias de novo 

| 248 


caſt Lots how they ſhall give it 


1 nenn £2. 13 2 I 
218 Whether it ſhall be left to a 4 
do determine whether the Wit- |. 


A Table of the Principal Matters. 


"Coe 


neſſes to a Will (being all dead) 
ſet their Names in the Preſence 
of the Teſtator, meerly upon Cir- 
cumſtances, without any poſitive 
5 Page 531 
260 Where a new Frial ſhall be grant- 
ed for a Misbehayiour in one of 
the Jurß bor 


Jurisdictlon. 


103 Officer chargeable for an Eſcape of 


a Perſon where Action ariſes out 
of the Juriſdiction of the Court by 
whoſe Proceſs he was taken 153 


ISL; 
King's Debtoz, + 


201 FF the King's Debtor dies, he 
may purſue his Remedy againſt | 


his Executor at any Time 433 


8 


Land- Car. 

149 42 for Years held a Qua- 

| lification for a Commiſſioner 

of the Land- Tax 270 

25 Power to make Leaſes when well 

P 
Levitital Degrees, 


Marriage of the Daughter of the 
Wife's Siſter held within the Le- 
vitical Degrees; fo Prohibition de- 
nied to Spiritual Court where a 


163 


 bited - 7 8 
#2. in | 
Legiflature. , 


203 When the Legiſlature puts Terms 
upon an Offender, no ipferior 
Court can nnn 
to be an Equivalent 440 
91 ' Levart 


| 
5 
| 
x 
7 
| 
1 
3 


& * . 8 1 Y P 8 
2 —ͤ — 7 


— — _—_ — 


Table ef the Phindipal Matters. 


* 


Coe -— 
Levati kacias. 


34 Outlawry, the Movables of a Stran- 


ger levant and couchant may be 


taken on a Levari facias Page 51 


272 Decree ſerved on Peer needs no 


. » Letter miſſive 675 
? Liberty, - 


189 Where a Bailiff is charged directly 


with a Tort, it ought to be ſhewn 
that he is Bailiff of a Liberty who 
has Return of Writs ; but otherwiſe 
it is ſufficient to ſne generally, that 


he is ſuch a Perſon as bas Autho- | . 


-._ rity to take Bail als 12 370 
| Lozd of Manoꝛz. 


44 If a Lord of a Manor cut down 


Trees where a Copyholder may 
| take them for Repairs, 'Treſpals 
Lern | \ 1 


Bandamus, 


he - £ Spiritual Court after Admi- 


niſtration granted | 


31. wy 96 
55 An Action lies againſt Members of 
their private | 
Names for a falſe Return toa Man- 


a Corporation by 
damus by theit corporate Names 86 
Palite. 


117 Afton of the Cuſe does not lie 
for a malicious Suit, pendente lite 


190 


Mandamus does not lie to the 


Caſe I 
163 Marriage of the Daughter of the 
Wife's Siſter held within the Le. 
vitical Degrees; ſo Prohibition de- 

. mied to Spiritual Court, | where a 

\ Libel for that Purpoſe was exhibit. 
ec Page 318 

196 Marriage Articles ſhall be carried 
ſtrictly into Execution 412 
42 Where Marriage ſhall diſcharge a 
Bond to a Feme Obligee 67 
19 Inveiglement of Marriage 27 


' Banoz. 
181 A Grant of a Manor with all 
Advowſons, Fc. thereunto be- 
longing, will pot extend to an Ad- 
vowlon ſevered in antient Times, 
tho' it was appendant to the Manor 
300 Years ago 361 


Verchandize, | 

211 Money received for the Drawback 
of Goods and Mercbandize not 
fairly exported according to the 
Statutes, liable to the King's De- 
mand though inthe Handsof a third 
Perſon not Particeps criminis 481 


| + Wiſnomer. 

223 Miſnamer improper for a Demur- 

rer, but ought to be pleaded in A- 

batement | — 6841 

i Vilpziſion. 

139 A Miſpriſion of the Plaintiff's 
Name inſtead of- the Defendant's, 


amendable after Verdict without 
Defence | 250 


 Wiktake. 


| 244 The Miſtake of a Name of 2 


tmird Perſon is not aided or amend- 
| | able, tho a Miſnomer of the 
Plaintiff or Defendant is | 566 


Miti- 


DS 


10 


27 


17. 


273 


n tn  _.AOQ f «A OE. 


my Gs OD 05> BY © 


n 8 


9 


r 


A Table of the Principal Matters, | 
8 „„ a 
Bitigation. | Te Wriaf! 

229 In an Action for Words, upon Not | 260' Where'a new Trial ſhall be gragt- 


ilty pleaded, whether the De- 


fendant can be admitted to give 
Evidence of the Truth of the 


Words ſpoken (when they import 


a Felony) in Mitigation of Da- 
| PT - 


Bilitta. 


106 A Perſon is-chargeable to the M- 


litia Levy, though it was not exer- 
cid | 7 (Bhi 


| Bodus. 


275 Bill to eſtabliſh Modus when pro- 


697 
262 Mortgagee with Power to fell, ſells 
with Notice of Mortgage without 


Mortgagor, his Eſtate redeemable 
| 603 


173 A Mortgagee ſhall not be allowed | 


to preſent to a Living that be- 
_ vacant, —. nothing 
can be taken for it, but ſhall be 
looked upon as a Truſtee for the 


M.-ortgagor or his Grantee, and 


| ſhall preſent ſuch Perſon as they 


ſhall name 343 
Mutual Debt. 

97 Executor may plead Payment of 

Rent to Debt upon Bond, et e- 

contra , 9 145 


Navigation. 
273 Avigation 


Ruffia good, though not 
Natives 677 


| 8 Page 852 


by Mariners of 


| 


ed for a Misbehaviour in one of 
the Jury muß un 
Negligente. 

22 3 — of the Caſe lies 
r negligently keeping his Fire in 

his Cloſe, by which the Plaintiff 


was damaged 332 


| 


Nil habuit in tenementis, * 
193 If defendant pleads, Nil habuit in 
tenementis to an Action of Debt 
for Rent brought upon an Inden- 
_ ture of Leaſe for "Years, it 
is a good Cauſe of Demurrer 391 


Niſi Pꝛius. 


187 The Plaintiff in Record of Ni, 
ius omitted the Words, ef pre-- 


- 


dict. quer. Jn but it was 


held amendable by the original 
Record 1 
Noli pꝛolenul. 


161 A Noli proſequi may the granted 
upon an Indictment againft a Sur- 
geon for refuſing to be Conſtable 

312 


Don ciax 
208 Entry toll'd by Diſcent and Non- 
. 457 
- », Non declgtando, 
250 Preſcription. in Non decimando a- 
gainſt a lay Impropriator, held not 
Sol ee 643 


GAS, 


Yon 


n 


A Table of the Principal Matters. 


l . 


— 5 3, ey; a 


Caſe 
Non eſt faum. 

156 Upon Non eff factum pleaded to a 

_ Bal. Bond, the Defendant admits 

all other Matters againſt him, and 

depends upon that for. his De- 

fence Page 303 


Non-Refidence, 
194 Leaſe of Parſon void for Non-Re- 


ſidence when to a Bill 
brought by Leſſee for Tithes 392 
Bot guilty. | 


151 In an Action 1 
Inju „ every Thin 8 mews 
| coker ae Defendant did what he 
might lawfully do, may be given 
in Evidence upon Not guilty 
pleaded .  -. 273 


- Notice, 


262 Mortgagee with Power to ſell, ſells 
with Notice of Mortgage without 
Mortgagor, his Eſtate redeem- 
enn | 603 
276 A Perſon deemed a Truſtee if he 
takes an Inheritance after Notice 
of Articles to ſettle the Eſtate. 
- Statute of Limitation when plead- 
able to a Truſt 700 


63 Where the Plaintiff has been non- 
ſiuited for a Defect in the Decla- 
-. . ration, the Defendant ſhall be ad- 
mitted to common Bail in a new 


Action brought 94 
46 Plaintiff: oughit to pay the Coſt of 
one Nonſuit only, where a Latitat 
was awarded againſt the Defen- 


dants, though they appeared ſe- 
verally by x5, lp Attornies, where 
the Nonſuit was for declaring a- 


gainſt them in two Terms 74 


E I 


4 


Caſe RR 
Non tompos. 


30 Whether the Surrender of à Per. 
| fon that was Non campus mentis 
is abſolutely void Page 45 


Nuſance. 
8 An Aion lies not for g Nu- 
2 ſance where a partic Er 
to the Plaintiff is not laid 9 


ul. tal. Recozd', 

219 Sufficient to inſert in the Copy of 
the Iſſue, by way of Replication to 
a Plea of Nul. tal. Record, 9ud 


habetur tale Record, though not 
under Counſel's Hand 533 


\ 1 Ecurity to account for the Pro. 
fits of an Office, — dale 

within the Statute of Ed. 6. cap. 

16. | FFT 


' Order of Removal. 


53 Order of Juſtices to remove a Man 
and his Family, is il! 806 
66 Order of Removal ill, becauſe the 
— was thereby ſent to the 
Maſter, and not to the Pariſh 
where ſettled "2 109 
43 Order of Removal not appealed 
from concluſive to all the World 


| 7 
Oper of Jultices. 

54 A Certiorari lies to remove an 
Order of | Juſtices of the Peace 


upon a private Act of rg 


©ziginal, 


13 


12. 


24 


117 


5 
 Ouiginal, - 


Error for want of an. Original, is 
not compleatly aſſigne d until the 
Certificate is returned Page 115 
83 Error for want of an Original, an- 


other Original allowed by the 


Court of Chancery 118 


Opus e Laboz. 


142 Opus & Labor may ſigniſy Buſineſs 
or Taſk as well as Work and La- 
bour | 236 


24 Outlawry, the Moveables of a Stran- 
ger Levant 'and Couchant may be 
taken on a Levari facias 51 


Papilf. 

124 F a Papiſt can ſuffer a Reco- 
very 207 

246 A Papiſt may deviſe his Eſtate to 
be ſold in order to pay Money he 


owes other Papiſt, notwithſtand- 
ing the Statute 11 C12 V. 3. 570 


Penal Statute. 


48 Special Bail need not be given in 
an Information or Action qui tam 
on a Penal Statute 75 


Perjury. 
27 An Information of Perjury ſhall 
not be ſupplied by the Innuendo 43 
Pendente lite, 


117 Action of the Caſe does not lie for 
a malicious Suit pendente lite 190 


A Table of the Principal Matters.” 


Caſe 
Peers. 


202 Peers of Scotland, after the Union, 
2 to an Action of 

can magnatum P 
272 Decree ſerved on Peer — — 
Letter miſſive 675 


Plea. 


143 Plea in Abatement held bad and 
repugnant, where it ſays that there 
are two Perſons in Com' Devon of 
the ſame Name without Diſtinction 


| TA 3: 260 
168 An Argumentative Plea, not good 


ö i 2. 2330 
185 Plea in Abatemeat, that mind 
was a Mercer, and no Gentleman, 
as named in the Writ, held good 


I 

227 Where the Treſpaſs is kb by 
the Defendant in- his Plea, the 

. Plaintiff ſhall have Judgment tho 

a Verdict be found for the Defen- 
dant 548 


95 Diſcharge of a Promiſe, when a 


8 142 
109 Plea of the Performance of a Will 
generally, held bad 161 


96 Plea that Defendant fully admini- 
ſtred ante exbibitionem billæ 12. 

the Plaintiff, where it ought to have 
been ante impetrationem' brev de 
attachiament, held bad 142 
100 In an immaterial Iſſue, Defendant 
ſhall plead again, tho' after a Ver- 

dict for Plaintiff 148 

122 Bankruptcy, how it ſhould be 
pleaded Bot 205 

70 Where the Court will not hear any 
Argument about the Plea on a De- 
murrer before the Trial of the I- 
ſue 109 


Place. 


94 Plea without ſhewing the Place of 
any Thing material, is bad 141 


9 M Plead 


| 
| 
. 
| 
; 
| 


ͤä„*öͤͥ 1 » a. Mie. n * — = 2 
1 — 
AC. 


A Table of the Pri 


atters. 


ncipal 


_ Coe | Caſe 


Plead Double. 
199 In an Action for an Eſcape, De- 


fendant allowed to plead Double 


| 2; BO 422 
238 Motion to plead Double denied, 
after a Judgment that had been 
regularly obtained was ſet aſide 
on Payment of Coſts 561 

- Pledge. 

195 An Account directed for all Mo- 
nies received on the Sale of Stock 
pledged, notwithſtanding the Day 
of Redem was paſt; it not 


appearing that the Defendant had 
ſufficient Stock 'at the Day 393 


Plead. 


97 Executor may plead Payment of 
Rent to Debt upon Bond & econtra 


145 
Powers. 
25 Power to make Leaſes, when well 
purſued 37 
Power. 


212 Whether a Leaſe for Years by 
Tenant for Life, in Purſuance of 
a particular Power, ſhall be good 
againſt him who claims in Re- 


mainder 494 


| Pooꝛs Rate. | 
220 Whether Chambers in an Inn of 
Chancery are within the Words or 
Intent of 43 Eliæ. rateable to the 
„„ 534 
Popiſh Retulant. 
158 In a Plea of Diſability of the 


Plaintiff, that he was a Recuſant 


3 


—— 


convict, that he did not take the 
Oaths at — Quarter-Seffions, it 
is not enough to ſay & he parat 
eft verificare, unleſs be adds fer 
recordum Page 307 
P2ohibition, 

159 Where a Prohibition ſhall be 
granted to the Spiritual Court where 

a Libel is for Words ſpoken of a 
Clergyman, tho they immediately 
regard his Function 309 

170 Upon a Writ of Inquiry execu- 
ted after Judgment by Default, in 
Prohibition, Plaintiff ſhall have 


his Coſt 335 
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Deviſor, notwithſtanding the Sta- 

tute 11 H. 7. c. 20. Page 369 
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